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JUSTICES 


OF  THE 


SUPREME  COURT  Of  NORTH  CAROLINA. 

FEBRUARY  TERM,  1899. 


CBIEF  JUSTICE: 

WILLIAM  T.  FAIKCLOTH. 

ASSOCIATE  JUSTICES: 

WALTER  CLARK,  DAVID  M.  FURCHES, 

WALTER  A.  MONTGOMERY,  ROBERT  M.  DOUGLAS. 


ATTOBNET  OENEBAL: 

ZEB.  VANCE  WALSER. 


SCFBEKE  COtrST  BEPOSTER: 

RALPH  P.  BUXTON. 


CLEBK  OF  THE  SUPREHE  COCBT : 

THOMAS  S.  KENAN. 

OFFICE  CLEBK  : 

JOSEPH  L.  SEAWELL. 


MARSHAL  AND  LIBBARIAN  : 

ROBERT  11.  BRADLEY. 


JUDGES 


OF  THE 


SUPERIORCOURTSOF  NORTH  CAROLINA 


NAME.  DISTRICT.  RBSIDBNCB. 

GEORGE  H.  BROWN,  JR First Washington. 

HENRY  R.  BRYAN Second New  Bern. 

E.  W.  TIMBERLAKE Third Louisburg. 

W.  8.  O'B.  ROBINSON Fourth Goldsboro. 

THOMAS  J.  SHAW Fifth* Greensboro. 

OLIVER  H.  ALLEN Sixth Kinston. 

THOMAS  A.  McNeill ."Seventh  Lumberton. 

ALBERT  L.  COBLE Eighth Statesville. 

HENRY  R.  STARBUCK Ninth Winston. 

JACOB  W.  BOWMAN Tenth  ♦♦ .Bakersville. 

WILLIAM  A.  HOKE Eleventh Lincolnton. 

FREDERICK  MOORE Twelfth Asheville. 


*  William  P.  Bynum,  Jr.,  of  Greensboro,  was  appointed  by  the  Governor  October  i, 
1898,  vice  Spencer  B.  Adams  resigned. 

**  Jacob  W.  Bowman  was  appointed  by  the  Governor  November  21,  1898,  vice  In  L. 
Greene  deceased. 


SOLICITORS. 

George  W.  Ward Ist  Dist.  Ck)LiN  M.  McLean 7th  Dist. 

Walter  E.  Daniei^ 2d  Dist.  Wiley  Rush 8th  Dist. 

L.  J.  Moore 3d  Dist.  M.  L.  Mott 9th  Dist. 

Ed.  W.  Pou 4th  Dist.  M.  Harshaw 10th  Dist. 

A.  L.  Brooks 5th  Dist.  James  M.  Webb 11  th  Dist. 

Rudolph  Duffy 6th  Dist.  Jamfs  W.  Furquson  .  -  12th  Dist. 


LICENSED  ATTORNEYS. 


FEBRUARY  TERM.  J899. 


PzBCY  W.  McMULLEN Perquimans  County. 

Adolphus  S.  Patterson Buncombe  County. 

Cameron  F.  MacRae Wake  County. 

Jas.  C.  MacRae,  Jr Cumberland  County. 

SiIjAS  M.  Wetmore .' Lincoln  County. 

Jones  Fuller .Wake  County. 

EujAH  J.  Barnes Wilson  County. 

Richard  C.  Freeman Surry  County, 

Frank  R.  McNinch Mecklenburg  County. 

Robert  T.  Poole Montgomery  County. 

Robert  B.  Morrison Robeson  County. 

Paul  C.  Whitlock Richmond  County. 

Theodore  F.  Kluttz,  Jr Rowan  County. 

Benjamin  C.  Best Orange  County. 

Wiley  H.  Grandy Pasquotank  County. 

LoTT  W.  Humphrey Wayne  County. 

James  D.  Parker Johnston  County. 

Richard  Q.  Allsbrook Halifax  County. 

Edwin  C.  Qreoory Halifax  County. 

Oeoroe  W.  Connor Wilson  County. 


\ 


CflLENDfIR  OF  COURTS 


TO  BX  HBU>  IN 


M  Carolina  'Dnriim  Die  Fall  of  1899  anl  Sprinii  of  1900. 


SUPREME  COURT. 

The  Supreme  Court  will  meet  in  the  city  of  Raleigh  on  the  last  Mon- 
day in  September,  1899,  and  the  first  Monday  in  Februai^,  1900.  The 
examination  for  applicants  for  license  to  practice  law,  to  be  conducted 
in  writing,  takes  place  on  the  first  Monday  of  each  Term,  and  at  no 
other  time.  The  I)ocket  for  the  hearing  of  cases  from  the  First  Judicial 
District  will  be  called  on  the  Tuesday  next  succeeding  the  meeting  of 
the  Court  and  from  the  other  Districts  on  Tuesday  of  each  succeeding 
week  in  numerical  order,  until  all  the  Districts  have  been  called. 


SUPERIOR  COURTS. 

Pall  Terms  date  from  July  z  to  December  31. 
Spring  Terms  date  from  January  x  to  June  30. 

Nora.— The  parenthesis  numeral  following  the  date  of  a  Term  indicates  the  nmuber 
of  weeks  dorini^  which  the  Court  may  be  heuL 

Wilson— Nov.  13  (a);  Feb.  5  (2);  May  13 

(i). 
Nash— Not.  27  (2);  April  29  (2). 


FIRST  JUDICIAL  DISTRICT. 

Fall  Tmic,  1899— Judge  Starbuck. 

Sprhco  Tkrm,  1900— Judge  Coble. 

Currituck— Sep.  4  (i);  March  4  (i). 

Camden— Sep.  iz  (i);  March  11  (i). 

PasqnoUink— July  17  (i);  Sep.  18(1);  Dec. 
t8(i):  March  x8(i). 

Peniaimans— Scrp.  25  (i):  March  25  (i) 

Chc»wan— Oct.  2  (t);  April  i  (i). 

Gatca— Oct.  9  (i):  April  8  (i). 

Hertford— Oct.  16  (z);  April  xs  (i). 

Washington— Oct.  23  (z);  April  22  (i). 

Tyrrell — Oct.  30  (i);  April  29  (z). 

Dare— Not.  6  (1);  May  6  (x). 

Hyde— Not.  13  (1);  May  13  (z). 

Panilico— Not.  20  (1);  May  20  (1). 

Bcanlbrt— Not.  27  (2);  Feo.  Z9  (2):  May 
»7(a). 

SBCOND  JUDICIAL  DISTRICT. 

Fall,  Tbric,  Z899— Judge  Bowman. 
Sp&ikg  Tbric,  1900— Judge  Starbuck. 
IZ  (i);  Not.  6  (2);  Feb.  Z9  (i); 


April  29  (2). 

Warren— Sep.  z8  (2):  March  18  (2). 

Bdgcoombe~Oct.  9  (2);  April  Z5  (2);  June 
zo  (2). 

Northampton— Oct.  23  (2);  April  i  (2). 

Halifax— Not.  20  (z);  March  4  (2):  May 

CrBTCa— Not.  27  (2);  Jan.  29  (2);  May  27 

THIRD  JUDICIAL  DISTRICT. 

Pall  Tsxic,  Z899— Judge  Hoke. 

SpKnte  Tbrm,  Z900— Judge  Bowman. 

Martin— Sep.  4  (2):  March  z8  (2). 

Pitt— Sep.  x8  (2>;  Dec.  4  (2);  Jan.  8  (2); 
Matrh  4  (3). 

Tance— Oct.  2  (2);  Feb.  19  (2);  May  20  (z). 

Franklin— Oct.  x6(2);  Jan.  22  (2);  April 
«5  (a)- 


FOURTH  JUDICIAL  DISTRICT. 

Fall  Tbrm,  X899— Judge  Moore. 

Sprxno  Term,  1900— Judge  Hoke. 

Wake— July  10  (2);  Sep.  25  (2);  Oct.  23  (2): 
Jan.  8  (2);  Feb.  26  (2);  March  25  (2);  April 
22  (2). 

Johnston— Aug.  28  (z);  Not.  Z3  (2);  Mar. 
zz  (2). 

Harnett— Sep.  4  (i);  Not.  27  (2);  Feb.  X9 

(I). 

Wayne— Sep.  zz  (2);  Oct.  z6  (z);  Jan.  22 
(2);  April  Z5  (I). 

FIFTH  JUDICIAL  DISTRICT. 
Faz^  Tbrm,  1899— Judge  Brown. 


Sprxno  Tbrm.  1900— judge  Moore. 
alT  24  (2); 
29  (2);  April  22  (2). 


GrauTille— July  24  (2);  Nov.  20  (2);  Jan. 


Orange— Aug.  7  (i);  Oct.  30  (z);  March 
18  (z);  May  27  (z). 
Person— Aug.  Z4  (z);  Not.  z3  (i);  April 

15  (1)- 
Guilford— Aug.  2z  (2);  Dec.  4  (2);  Feb.  Z9 

(2);  June  3  (3). 

Durham— Sep.  4  (z);  Oct.  2  (2);  Jan.  Z5 
(2):  March  25  (2). 

Alamance— Sep.  ix  (z);  Nor.  6  (i);  March 
XI  (x);  May  20  (z). 

Chatham— Sep.  z8  (2);  Feb.  X2  (2);  May 
6(2). 

Caswell-Oct.  z6  (z);  April  8  (z). 

SIXTH  JUDICIAL  DISTRICT. 

Fall  Tbrm.  X899— Judge  Bryan. 
Sprxno  Tbrm,  1900— Judge  Brown. 
Lenoir— Aug.  2x  (i);  Not.  13  (i);  Jan.  X5 
(z);  May  6  (t). 
Greene— Aug.  28  (z);  Not.  27  (i);  Feb.  26 

(i). 


VUl 


COURT  CALENDAR. 


Duplin— Sep.  4  (i);  Dec.  4  (a);  March  x8 

Pender— Sep.  xi  (2);  March  4  (i;. 
New  Hanover— Sep.  35  (2);  Jan.  aa  (2); 
April  15  (a). 
Sampson— Oct.  9  (2);  Feb.  5  (2);  April  39 

(X). 
Carteret— Oct.  23  (i);  April  i  (i). 

Jones- Oct.  30  (i);  March  25  (i). 

Onslow— Nov.  6  (1);  April  8  (i). 

SEVENTH  JUDICIAL  DISTRICT. 

Pali.  Term,  1899— Judge  Timberlake. 
Spamo  Tbrm,  1900— Judge  Bryan. 
Robeson— July  24  (i);  Oct.  9  (1);  Feb.  la 
(I);  April  29  (1). 
Columbus— Aug.  14  (i);  Oct.  33  (i);  Mar. 

XI. 

Moore— Aug.  ai  (a);  Nov.  27  (i);  Jan.  29 
(a);  April  i  (a). 

Anson— Sep.  4  (i);  Oct.  30  (i);  Jan.  8  (i); 
April  15  (i). 

Richmond— Sep.  11  (2);  Nov.  6  (i);  Jan. 
15  (2);  April  22  (i);  May  20  (2). 

Cumberland— Sep.  25  (i);  Nov.  13  (2); 
Feb.  19  (i);  March  25  (i);  May  6  (2). 

Bladen— Oct.  2  (2);  March  4  (i). 

Brunswick— Oct  16  (i);  March  x8  (i). 

EIGHTH  JUDICIAL  PISTRICT. 

FALL  Term.  1899— Judge  Robinson. 

Spring  Tbrm,  1900— Tudge  Timberlake. 

Randolph— July  10  (2);  Dec.  4  (2);  March 
xS  (a). 

Cabarrus— July  24  (2);  Oct.  16  (i);  Jan.  32 
(2);  April  22  (i). 

Iredell— Aug.  7  (2);  Nov.  6  (2);  Feb.  5  (2); 
May  20  (2). 

Rowan — A.ug.  21  (2):  Nov  ao  (i);  Feb.  19 
(a)-  May  6  (a). 

Davidson— Sep.  4  (a);  March  4  ^2). 

Montgomery— Oct.  a  (a);  Jan.  i  (a);  April 

15  (0- 
Yadkin— Oct.  23  (a);  April  39  (i). 

NINTH  JUDICIAL  DISTRICT. 

Fall  Trrm,  1899— Judge  Shaw. 
spring  Term,  1900— Judge  Robinson. 
Roc)ringham— Aug.  14  (i);    Oct.  30  (2) 
March  4  (2). 
Alexander- Aug.  21  (i);  Feb.  19  (i). 


5  (2). 
13  (2). 


Wilkes- Aug.  28  (2);  March  x8  (i):  May 
27  (2). 
Alleghany— Sep  11  (1);  March  25  (x). 
Stokes-Sep.  18  (a);  April  29  (2). 
Davie— Oct.  16  (2);  April  i  (2) 
Surry— Nov.  13  (2):  April  15  (2). 
Forsyth— Nov.  27  (3);  May 

TENTH  JUDICIAL  DISTRICT. 

Fall  Term,  1899— Judge  Allen. 
Spring  Term,  1900— judge  Shaw. 
McDowell— July  24  (2);  April  8  (2). 
Catawba— Aug.  7  (2);  Nov.  20  (2);  Feb. 
26(2). 
Caldwell— Aug.  21  (2);  March  11  (a). 
Watauga -Sep.  4  (a);  March  35  (i). 
Ashe— Sep  18  (2);  April  i  (a). 
Mitchell— Oct.  a  (2);  April  15  (2). 
Yancy— Oct.  16  (3);  May  13  (2). 
Burke— Nov.  6  (2);  April  29  (2). 

ELEVENTH  JUDICIAL  DISTRICT. 

Fall  Term,  1899 -Judge  McNeill. 
Spring  Term.  1900— Judge  Allen. 
Union— Aug.  21  (2);  Sep.  11  (i);  Dec.  18 
(i);  Jan.  29  (3);  June  10  (a). 
Stanly— Sep.  4  (2);  Dec    11  (i);  March  4 

(2)- 

Gaston- Sep.  18  (2);  Feb.  19  (2). 
Mecklenburg— Oct.  2  (2);  March  18  (2); 
Jan.  22(1);  June  3  (i). 
Lincoln— Oct.  16  (i);  April  i  (a). 
Cleveland— Oct  23  (2)-  April  15  (2). 
Rutherford— Nov.  6  (2);  April  29  (2). 
Polk— Nov.  ao  (i);  May  13  (i). 
Henderson- Nov.  27  (2);  May  ao  (a) 

TWELFTH  JUDICIAL  DISTRICT. 

Fall  Tfrm.  1899— Judge  Coble. 
Spring  Term,  1900— Judge  McNeill. 
Madison— July  34  (3);  Jan.  22  (2). 
Buncombe— Aug.  14(3);  Nov.  13  (2);  Feb. 
5  (3);  April  29  (2) 
Trsnsylvania— Sep.  4  (2);  Feb  26  (a). 
Haywood— Sep.  18  (2);  March  11  (3). 
Jackson— Oct.  2  (i);  March  25  (2). 
Macon— Oct.  9  (i);  April  8  (2). 
Clay— Oct  16  (i);  April  22  (i). 
Cherokee— Oct.  23  (2);  May  13  (2) 
Graham— Nov.  6  (i);  May  27  (1) 
Swain— Nov  37  (a);  June  3  {3). 


CRIMfNfIL  COURTS. 


Eastern  District  Criminal  Court,  Judge  Dorsey  Battle,  Tarboro 
Fall  Term,  1899.    Sp&nfO  Term,  1900 

Mecklenburg— July  17  (a);  Sep  25  (i);  Nov.  37  (i);  Jan  8  (a);  April  8  (i). 
New  Hanover— Aug.  7  (i);  Nov  ao  (i);  March  11  (i);  June  3  (a). 
Craven— Aug.  ai  (i);  Feb.  a6  (1). 
Nash— Aug.  38  (i);  Feb  5  (i). 
Northampton— Sep.  4  (i);  March  iS  (i). 
Cumberland— Sep.  18(1);  Jan.  i  (i);  AiMil39(i). 
Halifax— Oct.  3  (i);  Jan.  39  (t);  May  6  (x). 
Wilson— Oct.  16  (i);  Jan.  17  (x) 
Robeson— Oct.  30  (x);  April  15  (i). 
Edgecombe — Nov  13  (i);  May  ao  (i). 
.  Warren— Dec  11  (x);  Jan.  24  (x). 


COURT  CALENDAR.  ix 


Wbstksm  Dstrict  Cbxxxnal  Court.  Jadge  H.  B.  Stevens,  Asheville. 
Fall  Tbrm,  1899.    Spring  Term,  1900. 

Foriytli— July  3  (2);  Nov.  6  (3);  Jan   i  (a). 

Buncombe— Jnlv  24  (a);  Oct.  33  (2);  Jan  15  (a);  April  22  (2). 

Yancy — Aug.  7  (2);  Feb.  19  (2) 

McDowell— Sep.  4  (2);  March  18  (2). 

Burke— Sep.  18(2);  March  4  (2) 

Henderson— Oct.  a  (a);  April  i  (a). 

Madison— Nov.  ao  (a);  Peo.  5  (a). 

Caldwell— Dec.  4  (a);  May  6  (3). 


UNITED  STATES  COURTS  FOR  NORTH  CAROLINA. 

CIRCUIT  COURT. 
Charlrs  H.  Szmonton,  Judge,  Charleston,  S  C. 


DISTRICT  COURTS. 

Hastbrn  District,  Thomas  R.  Purnell,  Judge,  Raleigh. 
WC8TBR2V  District,  H  G.  Bwart,  Judge,  Asheville. 


UNITED  STATES  CIRCUIT  COURT. 

BA8TBRN   DISTRICT. 

Temu.— Wilmington,  first  Monday  after  fourth  Monday  in  April  and  October. 
Raleigh,  fourth  Monday  in  May  and  first  Monday  in  December. 


UNITED  STATES  DISTRICT  COURT. 

BASTBRK  DISTRICT. 

TVrsu.— Blixabeth  City,  third  Monday  in  April  and  October. 
Newbem.  fourth  Monday  in  April  and  October. 
Wilmington,  first  Monday  after  fourth  Monday  in  April  and  October. 
Raleigh,  fourth  Monday  in  May  and  first  Monday  in  December. 

OPPICBRS. 

C  M  Bernard,  United  SUtes  District  Attorney.  Raleigh. 
Oscar  J.  Spears,  Assistant  United  States  District  Attorney,  MUington. 
Henry  C  Dockery,  United  States  Marshal,  Rockingham. 
N  J.  Siddick,  Oerk  Circuit  Court  at  Raleigh  and  Wilmington. 
Julius  B.  Fortune,  Clerk  United  States  District  Court  for  the  Eastern  District  of  North 
Carolina. 

DBPUTT  CLBRK8. 

Miss  Frances  J.  Fortune  and  Geoive  L.  Tonnoffski,  Raleigh. 

W  H.  Shaw,  Deputy  Clerk  for  both  Circuit  and  District  Courts,  Wilmington. 

George  Green.  Deputy  Clerk  District  Court.  Newbem. 

John  P.  Overman,  Deputy  Clerk  District  Court,  Elizabeth  City. 

WBSTBRJC  DISTRICT. 

Terwts, — Circuit  and  District  terms  are  held  at  same  time  and  place,  as  follows : 

Greensboro,  first  Monday  in  April  and  October,  Samuel  Ir.  Trogden,  Clerk. 
SCatcsville.  third  Mondav  in  April  and  October,  H.  C.  Cowles,  Clerk. 
Asheville.  first  Monday  in  May  and  November,  C.  B.  Moore,  Clerk. 
Charlotte,  second  Monday  in  June  and  December,  H.  C.  Cowles,  Clerk. 

A.  B  Holton,  United  States  District  Attorney,  Winston. 
Spencer  Blackburn,  Assistant  District  Attorney.  Jefferson. 
J.  M.  MilUken,  United  SUtes  Marshal.  Greensboro. 


CASES    REPORTED. 


Agent  V.  Willis 29 

Alleghany  Co. .  Wilson  v 7 

Atkinson,  Webb  v 447 

Balk  V.  Harris 467 

Bank  v.  Burlington 251 

Bank.  Hodginv 540 

Bank  V.  Hunt 171 

Bank  T  Nimocks 352 

Bank  t.  Riggins 534 

Bank  v.  Wilson 561,  562 

Banking  Co.  v.  City  of  Bur- 
lington   875 

Banking  Co.  v.  Morebead 622 

Barber  v.  Buflfaloe 875 

Bear  v.  Commissioners 204 

Beard.  State  V 811 

Beck  with,  £!a:  parte Ill 

Beddard  v.  Harrington 51 

Benton,  Clark  V 1»7,  200 

Blackwell  v.  Black  well 269 

Blake,  Johnson  V 106 

BUnd,  HobbsT 284 

Boggan,  Machine  Co.  v 876 

Borders.  Weathers  v 610 
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MILLIE  SHARPE  et  al.  v.  C.  D.  LOANE  &  00. 
(Decided  February  21,  1899). 

Injunction — Trespass. 

▲  Court  of  Equity  will  not  enjoin  an  ordinary  treepass.  unlesB  it 
is  shown  that  the  injury  will  be  irreparable  and  incapable  of 
compensation  in  money  value. 

Application  for  Injunction,  in  suit  pending  in  Hbkt- 
PORD  Superior  Court,  to  enjoin  the  commission  of  trespass 
by  the  defendants,  heard  before  Brown,  J.,  at  Chambers.  The 
trespass  complained  of  was  the  cutting  of  timber  trees  and 
hauling  them  off  to  be  sawed  at  defendants'  mill.  The  par- 
ties appeared  in  obedience  to  the  order  to  show  cause,  and 
both  sides  were  heard  upon  affidavits. 

His  Honor  refused  the  injunction,  but  required  the  de- 
fendants to  file  a  bond  of  indemnity. 

The  plaintiffs  excepted  and  appealed. 

• 

Messrs.  Winbome  &  Lawrence,  for  plaintiffs  (appellant). 
Ur.  Francis  D.  Winston,  for  defendants. 
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Shabpe  v.  Loane. 

Faibcloth^  C.  J.  The  plaintiffs  and  defendants  claim  to 
be  the  owners  of  certain  lands  in  Hertford  Comity,  called 
"Cow  Island/'  and  in  this  action  the  plaintiffs  ask  for  an 
injunction  against  the  defendants  to  prevent  trespassing  on 
said  lands.  The  alleged  trespass  consists  in  cutting  timber 
trees  and  removing  them  to  defendants'  mill,  and  converting 
them  into  lumber  for  marketable  purposes. 

It  is  conceded  that  defendants  are  solvent  and  able  to  re- 
spond in  damages  for  any  injury  the  plaintiffs  may  sustain. 

After  reading  aflSdavits  and  hearing  the  arguments,  his 
Honor  required  the  defendants  to  enter  into  sufficient  bond 
to  protect  the  plaintiffs,  and  to  render  and  file  a  statement  of 
the  trees,  etc.,  removed,  with  the  Clerk  at  stated  periods,  and 
dissolved  the  restraining  order  theretofore  granted,  from 
which  the  plaintiffs  appealed. 

No  special  or  irreparable  damage  is  alleged,  only  such  as 
above  stated.  Will  a  Court  of  Equity  enjoin  an  ordinary 
trespass?  The  rule  has  ever  been  that  it  will  not,  unless  it 
is  shown  that  the  injury  will  be  irrjBparable  and  incapable  oi 
a  just  compensation  in  money  value.  Ousby  v.  Neal,  99 
K  C,  146. 

The  plaintiffs  admit  that  the  authorities  are  against  them, 
and  cite  Oatise  v.  Perkins,  56  N.  C,  177;  Lumber  Co.  v. 
Wallace,  93  N.  C,  22 ;  and  Lewis  v.  Lumber  Co.,  99  N.  C, 
11,  but  insist  that  the  principles  announced  in  those  cases 
are  unjust  and  inequitable.  They  cite  no  authority  in  sup- 
port of  their  view,  and  the  argumei\t  fails  to  satisfy  us  that 
their  proposition  is  true.  The  case  of  Cause  v.  Perkins, 
supra,  is  an  exhaustive  review  of  the  subject,  referring  to 
many  decided  cases  prior  thereto,  and  the  decisions  since  have 
simply  repeated  the  principle  of  that  case.  While  this  Court 
is  always  ready  to  correct  any  error,  it  would  hesitate  to 
overrule  a  long  and  uniform  list  of  decided  cases,  in  harmony 
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with  all  the  text-writers,  unless  it  should  feel  a  strong  and 
dear  conviction  that  an  unjust  rule  had  prevailed.    The  pres- 
ent case  fails  to  produce  such  a  conviction. 
Affirmed. 


LEROT  P.  WILLIAMS  v.  JOSEPH  G.   HUGHES. 
(Decided  February  21,  1899). 

B<mndary,    Proceeding    to    Establish — Possession — Title — 

Issue — Judgment. 

1.  The  Act  of  1893,  chapter  22,  providing  a  mode  for  establishing 

the  boundary  lines  between  adjacent  land  owners,  is  a  substi- 
tate  for,  and  8uper.<«ede8.  the  mode  of  processioning  land  con- 
tained in  chapter  48,  Vol.  I  of  The  Code.  Basnight  v,  Mee- 
hins,  121  N.  C,  23. 

2.  Possession  is  sufficient  evidence  of  ownership  to  entitle  the  peti- 

tioner to  relief  under  the  Act;  where  he  is  not  in  possession, 
and  his  ownership  is  denied,  it  becomes  necessary  for  him, 
incidentally,  to  show  title,  not  for  the  purpose  of  enabling 
him  to  recover  the  land  in  this  proceeding,  but  to  entitle 
him  to  have  the  dividing  line  between  him  and  the  defend- 
ant located  and  established. 

3.  An   issue  sufficiently  broad  should  be  submitted,  allowing  the 

Jury  to  locate  the  boundary  line  according  to  the  evidence, 
whether  in  accordance  with  the  contentions  of  the  parties 
or  not. 

4.  Title  not  being  an  issue  in  proceedings  under  this  Act,  the  Judg- 

ment should  leave  out  all  reference  to  the  title,  and  only  pro- 
vide for  locating  the  dividing  line  between  the  parties,  as 
provided  for  by  the  Statute. 

Petition,  in  the  nature  of  Processioning  Proceeding,  to 
establish  the  boundary  line  between  the  plaintiff  and  defend- 
ant, filed  before  the  Clerk  of  the  Superior  Court  of  Camden 
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(younty,  and  transferred  for  trial  of  issues  at  Term,  tried  be- 
fore Norwood^  J,,  at  Spring  Term,  1898. 

The  petition  alleged  ownership  and  possession  in  the  plain- 
tiff. The  answer  denied  both  allegations  of  the  petition. 
The  evidence  was  conflicting.  The  issues  were  found  in 
favor  of  the  plaintiff.  The  charge  of  his  Honor,  as  excepted 
to  by  defendant,  and  also  the  issues  are  stated  in  the  opinion. 

Judgment  in  favor  of  plaintiff. 

Appeal  by  defendant. 

Mr.  E.  F.  Aydlett,  for  defendant  (appellant). 
Mr.  O.  W.  Ward,  for  plaintiff. 

FuBCHEs,  J.  This  is  a  proceeding  under  chapter  22,  Acts 
of  1893,  for  the  purpose  of  locating  and  establishing  the 
boundary  lines  between  plaintiff  and  defendant. 

The  plaintiff  filed  his  petition  with  the  Clerk  of  the  Supe- 
rior Court,  in  which  he  alleges  that  he  is  the  owner  of  certain 
lands  adjoining  the  lands  of  the  defendant — ^names  the  lines 
in  dispute,  and  locates  the  same,  as  he  claims  them  to  be. 

The  defendant  answers  and  denies  the  plaintiff's  allega- 
tions and  specially  denies  that  plaintiff  is  the  owner  of  any 
lands  adjoining  his  lands,  and  the  trial  seems  to  have  pro- 
ceeded upon  the  allegations  of  the  plaintiff  and  the  denials 
of  the  defendant. 

This  is  a  new  statute  and  has  been  before  this  Court  for 
consideration  in  but  one  case  that  we  remember.  In  that  case 
it  is  said  that  it  was  intended  to  take  the  place  of  chapter  48, 
Volume  I  of  The  Code,  which  it  expressly  repealed.  And  we 
do  not  think  is  was  intended  to  try  title  to  land  under  this 
statute,  but  to  procession,  locate  and  establish  the  lines  be- 
tween adjacent  land  owners.  It  gives  the  right  to  the  oivnera 
of  land,  and  provides  that  the  occupancy  of  land  by  the  peti- 
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tioner  shall  be  sufficient  evidence  of  ownership  to  entitle  the 
petitioner  to  relief  under  this  act.  Therefore,  where  the 
petitioner  is  not  occupying  the  land,  or  is  not  in  possession 
of  the  same,  as  was  said  in  Basnight  v,  Meekins,  121  N.  C, 
23,  and  the  defendant  denies  the  title  of  the  petitioner,  it 
becomes  necessary  for  him  to  show  title,  not  for  the  pur- 
pose of  enabling  him  to  recover  the  land,  but  to  entitle  him  to 
have  the  dividing  line  between  him  and  the  defendant  located 
and  established. 

WTiether  this  title  should  be  such  as  would  entitle  the  peti- 
tioner to  recover  in  an  action  of  ejectment,  or  only  such  title 
as  would  entitle  him  to  possession  as  against  defendant,  need 
not  be  decided  in  this  case,  because,  if  the  plaintiff  had  any 
title,  it  seems  to  have  been  derived  from  defendant. 

Under  the  pleadings,  the  Court  submitted  two  issues : 

1.  ^'Is  plaintiff  the  owner  of  the  land  described  in  section 
1  of  his  complaint  ?" 

2.  "Are  the  true  boundary  lines  between  plaintiff  and  de- 
fendant those  set  out  in  section  3  of  the  complaint?"  Both 
of  these  issues  were  answered  in  the  affirmative. 

It  seems  to  us  that  it  was  not  necessary  to  submit  the  first 
issue  as  a  distinct  proposition,  as  the  title  was  only  inciden- 
tally in  question,  but  that  it  would  have  been  sufficient  if  the 
Court  had  charged  the  jury  that,  if  they  found  from  the  evi- 
dence that  the  petitioner  was  the  owner  of  the  land  mentioned 
in  his  petition  or  was  in  possession  of  the  same,  they  would 
proceed  to  locate  the  boundary  lines  between  the  plaintiff  and 
defendant.  And  for  this  purpose  it  seems  to  us  that  it 
would  be  better  to  broaden  the  second  issue  by  allowing  the 
jury  to  locate  the  boundary  line,  whether  it  was  where  the 
petitioner  alleged  it  was  or  not.  But  this  seems  to  have  been 
sufficient  in  this  case  as  it  was  not  objected  to,  and  as  the  jury 
found  that  the  dividing  line  was  where  the  petitioner  alleged 
it  to  be. 
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While  we  do  not  think  it  was  necessary  to  submit  the  first 
issue,  we  do  not  say  that  it  was  erroneous  in  the  Court  to 
have  done  so. 

There  are  three  exceptions  taken  by  the  defendant,  neither 
one  of  which  can  be  sustained : — 

The  first  is,  ''The  defendant  asked  the  Court  to  charge  the 
jury  that,  if  they  believed  all  of  the  evidence,  the  land  de- 
scribed in  the  allotment  of  the  homestead  covers  the  land  de- 
scribed in  the  petition  of  plaintiff,  and  they  should  answer 
the  first  issue,  **No."  This  prayer  was  refused  and  the  de- 
fendant excepted.  This  prayer  could  not  have  been  given  as 
the  evidence  was  conflicting  as  to  whether  it  did  or  not. 

The  Court,  among  other  things,  charged  the  jury,  "That  it 
was  only  necessary  to  show  possesion,  and  if  they  found  that 
the  plaintiff  was  in  possession  of  the  land  described  in  the  pe- 
tition, they  would  answer  the  first  issue,  'Yes.' "  To  this 
the  defendant  excepted.  It  seems  to  us  that  this  was  in  effect 
telling  the  jury  that  if  they  found  that  the  petitioner  was  in 
possession  of  the  land  described  in  the  petition,  that  was  suffi- 
cient evidence  of  ownership  to  entitle  the  plaintiff  to  have 
the  dividing  line  located.  This  is  within  the  express  provis- 
ions of  the  statute. 

The  Court  also  charged  the  jury  that  "upon  all  the  evi- 
dence they  could  say  where  the  line  was."  To  this  the  de- 
fendant excepted.    This  exception  can  not  be  sustained. 

While  we  find  no  error  for  which  a  new  trial  should  be 
granted,  we  are  of  the  opinion  that  as  title  is  not  an  isstie 
in  proceedings  under  this  statute,  the  judgment  should  be  so 
reformed  as  to  leave  out  of  it  all  reference  to  the  title  to  the 
lands  described  in  the  petition,  and  should  only  provide  for 
locating  the  dividing  line  between  plaintiff  and  defendant,  aa 
provided  for  by  the  statute.  The  judgment  thus  reformed 
will  be  affirmed. 

Modified  and  affirmed. 
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ELIZA  T.  WILSON  v.  ALLEGHANY  COMPANY  et  al. 
(Decided  February  21,  1899). 

Injunction  in  Special  Proceedings,  When  Authorized. 

1.  The  relief  sought  by  the  injunction  must  be  subsidiary  to  the 

relief  asked  in  the  Special  Proceeding.     Hunt  v.  Bneed,  64 
N.  C,  176. 

2.  In  a  Special  Proceeding  to  establish  lines,  under  Act  of  1893, 

chapter  22,  no  substantive  relief  can  be  given,  and  therefore 
injunction,  as  an  auxiliary  remedy,  is  inapplicable. 

Application  fob  Injunction^  made  in  a  Special  Proceed- 
ing to  establish  boundary  lines  under  Act  of  1893,  chapter 
22,  pending  before  the  Clerk  of  the  Superior  Court  of  Hyde 
County. 

A  temporary  order  of  restraint  had  been  obtained  from 
his  Honor,  Judge  Norwood,  restraining  the  defendants  from 
commission  of  trespasses,  with  order  to  show  cause  before  his 
Honor,  Judge  Brown,  why  the  injunction  should  not  be  per- 
manent. 

Upon  the  hearing.  Judge  Brown  denied  the  injunction  and 
and  dismissed  the  motion,  on  the  ground  that  the  remedy  by 
injunction  was  inapplicable  in  a  proceeding  for  establishing 
boundary  lines  under  Act  of  1893,  chapter  22. 

Plaintiff  excepted  and  appealed. 

Mr.  Charles  F.  Warren,  for  plaintiff  (appellant). 
Messrs.  John  H.  Small  and  W.  B.  Rodman,  for  defend- 
ants. 

FuBCHES,  J.  In  July,  1898,  the  plaintiff  commenced  a 
Special  Proceeding  against  the  defendant  Alleghany  Com- 
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pany  and  others,  to  have  her  lands  processioned  and  lines  es- 
tablished, under  chapter  22,  Acts  1893. 

In  August,  1898,  and  while  the  above-mentioned  proceed- 
ing was  still  pending,  the  plaintiff  applied  to  Brown,  J.,  for 
an  injunction,  based  upon  affidavit  made  in  said  proceeding, 
in  which  she  alleged  tliat  the  defendant  company  was  commit- 
ting trespasses  upon  her  lands  by  cutting  and  carrying  timber 
therefrom.  This  prayer  for  injunction  was  denied  and  the 
plaintiff  appealed. 

We  must  sustain  the  action  of  the  Judge  in  refusing  to 
grant  the  injunction  prayed  for,  and  for  the  reasons  assigned 
by  him.  A  Judge  in  some  cases  of  Special  Proceedings,  pend- 
ing before  the  Clerk,  may  grant  injunctive  relief,  as  is  held 
in  Hunt  v.  Sneed,  64  X.  C,  176,  cited  and  approved  in 
Sprinkle  v.  Hutchinson,  66  N.  C,  450.  But  to  authorize 
the  Judge  to  issue  injunctions  in  cases  of  Special  Proceed- 
ings, the  relief  sought  by  the  injunction  must  be  subsidiary 
to  the  relief  asked  in  the  Special  Proceedings.  Hunt  v, 
Sneed,  supra.  That  could  not  be  so  in  this  proceeding,  which 
gives  no  substantive  relief — settles  no  rights,  or  titles  to  prop- 
erty, but  only  locates  the  dividing  lines  between  the  parties. 
Williams  v.  Hughes,  at  this  term.  So  the  injunction  could 
not  be  in  aid  of  any  relief  demanded  or  attainable  in  the 
Special  Proceedings  to  locate  the  dividing  line  between  the 
parties,  under  chapter  22,  Acts  1893,  and  Hunt  v.  Sneed 
does  not  aid  the  plaintiff. 

The  judgment  of  the  Court  refusing  the  injunction  is  af- 
firmed. 
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WALTER  P,  BURRUS  and  wife,  MAGGIE  L.  BURRUS,  v.  THE 
LIFE  INSURANCE  COMPANY  OF  VIRGINIA. 

(Decided  February  21,  1899). 
Policy — Premium  Drafts — Cancellation — Damages. 


1.  Wbere  by  arrangement  between  the  insured  and  the  company, 

the  premiums,  as  they  matured,  were  to  be  paid  by  sight 
drafts  on  the  insured ;  and  for  the  premium  due  on  November 
25,  1894,  (116.90)  a  sight  draft  was  drawn  through  a  Rich- 
mond bank,  as  usual  and  forwarded  to  New  Bern  for  collection 
on  November  23 — upon  the  back  of  which  were  written  the 
words — "Accepted.  Payable  at  the  Farmers'  and  Merchants' 
Bank,  Newbern,  N.  C."  Presentment  for  acceptance  was  due, 
before  default  in  payment  was  incurred. 

2.  Sight  drafts  are  entitled  to  grace — ^maturity  occurring  three  days 

thereafter.    Nimocka  v.  Woody,  97  N.  C.,  1. 

3.  Where  the  bank  collector  failed  to  make  due  presentment,  and 

the  draft  was  returned  uncollected,  the  insurance  company 
ought  to  have  accepted  payment  tendered  by  the  plaintiff  on 
December  1,  and  not  to  have  cancelled  his  policy. 

4.  Where  a  policy  is  wrongfully  cancelled,  the  insured  may  recover 

premiums  paid  with  interest,  as  "money  had  and  received 
to  his  use;"  or  upon  the  implied  promise  to  save  him  harm- 
less, the  measure  of  damages  being  the  amount  necessary  to 
enable  him  to  obtain  another  policy.  Brasawell  v.  Ins.  Co., 
76  N.  C  8. 

Civil  Action  against  the  defendant  for  wrongfully  can- 
celling a  policy  on  plaintiff's  life,  which  he  had  taken  out  for 
the  benefit  of  his  wife,  tried  before  Brown,  J.,  at  May  Term, 
1898,  of  Craven  Superior  Court.  The  complaint  claimed  a 
return  of  all  premiums  paid,  with  interest. 

The  answer  sets  up  as  a  defense  the  non-payment  of  a  bi- 
monthly premium,  due  November  25,  1894,  for  the  sum  of 
$16.90.  The  policy  was  a  five-year  policy,  with  privilege  of 
renewal,    at    increased    premium — ^premiums    payable    bi- 
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monthly.  In  settlement  of  these  premiums,  it  was  arranged 
that  the  company  should  draw  sight  drafts  on  the  plaintiff 
through  a  Richmond  bank,  which  transmitted  it  to  New  Bem^ 
where  he  resided,  for  collection.  This  course  had  been  pur- 
sued for  years,  the  collecting  bank  at  New  Bern  being  the  Na- 
tional Bank  of  New  Bern  up  to  November,  1894.  The  draft 
for  the  premium  then  payable  was  transmitted  to  Farmers' 
and  Merchants'  Bank  of  New  Bern.  Upon  it  was  written  the 
words,  "Accepted.  Payable  at  the  Farmers'  and  Merchants' 
Bank  of  New  Bern,  N.  C." 

The  plaintiff  testified  that  he  received  no  notice  of  this 
draft  until  after  it  was  returned  uncollected,  and  that  upon 
receiving  information  of  it,  he  forwarded  his  check  to  the 
Company,  on  Ist  December,  1894 ;  but  they  refused  to  receive 
it  and  sent  it  back. 

The  evidence  was  conflicting  as  to  whether  the  bank  col- 
lector made  proper  effort  for  presentment  of  the  draft  to  the 
plaintiff.  His  Honor  ruled  that  it  was  incumbent  on  the  de- 
fendant to  prove  this,  and  that  the  presentment,  under  the 
circumstances,  should  have  been,  in  the  first  instance,  for 
acceptance. 

Defendant  excepted. 

His  Honor  instructed  the  jury  that  in  event  of  recovery, 
the  plaintiff  would  be  entitled  as  compensation  to  a  return 
of  the  premiums  paid,  with  interest. 

The  defendant  excepted. 

Verdict  for  plaintiff — ^judgment  accordingly. 

Defendant  appealed. 

Messrs.  MacRae  &  Bay,  W.  W.  Clark  and  0.  JJ.  Ouion, 
for  defendant  (appellant). 

Messrs.  Simmons,  Pou  and  Ward,  for  plaintiff. 
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MoNTGOMSBT,  J.  The  plaintiff's  (husband's)  life  was  in- 
sured in  the  defendant  company  for  the  benefit  of  the  feme 
plaintiff,  and  a  preminm  became  due  on  ^N'ovember  25,  1894. 
The  same  was  not  paid  at  that  day,  and  the  defendant  refused 
to  reinstate  the  plaintiffs  policy  unless  he  would  submit  to 
a  re-examination  and  be  found  to  be  in  good  health,  although 
he  had  sent  the  amount  of  the  premium  to  the  company  on 
the  first  of  December  following.  The  plaintiff  refused  to 'be 
reexamined  and  insisted  that  the  company  had  unlawfully 
cancelled  the  policy.  The  plaintiff  alleged  that  the  defend- 
ant, after  the  issuing  of  the  policy,  agreed  with  him  that  the 
company  would  draw  on  him  sight  drafts  for  the  premiums 
necessary  to  keep  the  policy  in  force,  and  to  have  the  drafts 
presented  to  him  in  New  Bern,  N.  C,  for  payment,  and  that 
in  pursuance  of  that  agreement,  the  defendant,  for  years, 
prior  to  November  25,  1894,  did  draw  the  drafts  and  they 
were  paid.  That  agreement  was  admitted  by  the  defendant, 
but  with  the  statement  that  it  was  made  entirely  for  the 
plaintiffs  convenience  and  with  a  denial  that  the  drafts  were 
to  be  presented  to  the  plaintiff  in  New  Bern  for  payment ;  the 
defendant  further  said  that  the  defendant  was  to  draw 
through  its  bank  in  Eichmond,  Va.,  and  that  bank  was  to 
send  the  draft  to  New  Bern  for  collection.  For  the  payment 
which  was  to  fall  due  on  November  25,  1894,  the  defendant 
drew  in  Kichmond,  Va.,  a  draft  on  the  plaintiff,  payable  at 
sight  to  the  order  of  the  Merchants'  National  Bank  of  Eich- 
mond, Va.  The  draft  was  sent  by  that  bank  to  the  Farmers' 
and  Merchants'  Bank,  New  Bern,  N.  C,  for  collection,  and 
on  the  back  of  the  draft  there  was  written,  "Accepted.  Pay- 
able at  the  Farmers'  and  Merchants'  Bank,  New  Bern,  N.  C." 
The  collector  of  the  last-mentioned  bank  went  where  he 
thought  the  plaintiff  could  be  found  on  the  23d  of  Novem- 
ber, but  did  not  see  him  nor  any  person  authorized  to  act  for 
him. 
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His  Honor  instructed  the  jury  fully  on  the  law  upon  the 
evidence  in  respect  to  the  agreement  concerning  the  change 
of  place  of  payment  of  premiums,  the  custom  of  the  defend- 
ant in  respect  to  the  collections  of  premiums  in  New  Bern 
through  the  bank  there,  and  as  to  the  effect  in  law  of  such  col- 
lections. To  these  instructions  there  was  no  exception  by  the 
defendant.  In  reference  to  the  right  of  the  company  to  can- 
cel the  policy  of  the  plaintiff,  his  Honor  charged  the  jury 
that  "If  the  Merchants' and  Farmers' Bank  used  due  diligence 
in  presenting  such  draft  and  complied  with  the  law  in  that 
respect,  then  the  insurance  company,  when  the  draft  was 
returned  unpaid,  had  a  right  to  cancel  the  policy  of  insurance 
and  such  cancellation  would  have  been  rightful  and  not 
wrongful,  and,  if  you  so  find,  you  will  answer  the  first  issue, 
^No.'  If,  on  the  contrary,  you  find  that  the  Merchants'  and 
Farmers'  Bank  was  not  diligent  with  the  requirements  of  the 
law  in  presenting  the  premium  draft,  then  the  defendant  had 
no  right  to  cancel  the  policy  and  it  was  the  duty  of  the  com- 
pany to  accept  the  premium  afterwards  from  Burrus." 
There  was  no  exception  to  this  instruction. 

His  Honor,  on  the  question  of  the  nature  of  the  draft  and 
the  duty  of  the  New  Bern  bank  in  reference  to  its  presenta- 
tion to  the  plaintiff,  said  to  the  jury :  "The  presentment  of  a 
bill  of  exchange  or  draft  must  be  made  to  the  drawee  or  ac- 
ceptor, or  to  an  authorized  agent.  A  personal  demand  is  not 
always  necessary,  and  it  is  sufficient  to  make  the  demand  at 
the  residence  or  usual  place  of  business  of  the  drawee,  where 
the  presentment  is  for  payment.  This  draft  had  not  been 
accepted,  and  therefore  the  presentment  first  to  be  made  by 
the  bank  was  a  presentment  for  acceptance.  It  was  the  duty 
of  the  bank  collector  to  be  careful,  not  only  to  present  the 
draft  at  the  usual  place  of  business,  but,  if  the  plaintiff  was 
not  in,  to  assure  himself  that  the  person  to  whom  he  presented 
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the  draft  for  acceptance  was  the  authorized  agent  of  the 
plaintiff."  The  defendant  excepted  to  this  instruction.  We 
find  no  error  in  it.  By  the  terms  of  the  policy  of  insurance, 
the  premium  was  not  due  when  the  bank  collector,  with  the 
draft,  on  the  23d,  sought  the  plaintiff.  It  could  not  there- 
fore have  been  a  demand  for  payment  which  the  collector 
intended  to  make  on  the  plaintiff.  If  the  collector  had  found 
the  plaintiff  on  the  23rd,  he  could  not  have  made  any  legal 
demand  for  payment;  he  could  only  have  requested  that  he 
sign  the  instrument,  "Accepted.  Payable  at  the  Farmers' 
and  Merchants'  Bank,  New  Bern,  N.  C."  The  defendant, 
in  carrying  out  the  agreement  to  draw  on  the  plaintiff  at 
Xew  Bem^  through  the  Richmond  bank,  as  the  defendant 
contends,  put  the  draft  in  the  form  of  a  sight  draft.  It  was 
not  due  when  the  effort  was  made  to  present  it  to  the  plaintiff, 
and  the  paper  was  to  every  legal  intent  a  draft  for  acceptance. 
The  three  days  of  grace  were  to  be  allowed  after  presentment 
and  acceptance,  and  time  of  payment  could  not  be  known  un- 
til acceptance.  It  is  not  only  so  in  law,  but  on  its  back  the 
intention  of  the  drawer  to  make  it  a  draft  for  acceptance  was 
njanifest.  His  Honor  was  right  in  his  instruction  that  the 
draft  bad  not  been  accepted  and  that  the  presentment  first  to 
be  made  was  a  presentment  for  acceptance.  Nimocks  v. 
Woody,  97  N.  C,  1. 

Ft  was  agreed  that  the  Court  should  answer  the  second 
issue,  which  was  as  to  the  damage  the  plaintiff  had  sustained 
by  reason  of  the  cancellation  of  his  policy  by  the  company. 
The  Court  followed  the  rule  laid  down  in  Brasswell  v.  Insur- 
ance Co.,  75  N.  C,  8,  and  Lovic  v.  Life  Association,  110 
X.  C,  03.  In  the  first-mentioned  case  the  Court  said :  *'If  the 
defendant  was  in  default  by  cancelling  the  policy  positively 
and  peremptorily,  the  plaintiff  has  a  right  to  recover  back  the 
amount  paid  as  premium  and  interest  thereon,  as  money  had 
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and  received  for  his  use,'  or  upon  a  promise  of  the  defendant 
to  indemnify  and  save  harmless,  which  the  law  implies  from 
the  wrongful  act  of  the  defendant  in  the  cancellation  of  the 
policy,  in  which  case  the  measure  of  damage  would  be  the 
amount  necessary  to  enable  the  plaintiff  to  obtain  another  pol- 
icy, if  sominded,  which  of  course,  would  be  much  higher  in  re- 
spect to  the  premium,  inasmuch  as  he  is  several  years  older 
than  he  was  when  he  first  obtained  the  policy;  but  the  case 
need  not  be  complicated  by  this  consideration,  as  the  plain- 
tiff is  content  to  take  back  his  money  with  interest,  and  be 
quits  of  all  further  connection  with  the  defendant."  In  the 
present  case,  the  plaintiff  has  adopted  the  same  course,  and 
we  are  not  disposed  to  change  the  rule  adopted  in  Braswell's 
case. 

The  defendant,  however,  contended  that  the  policy  in  this 
case  was  different  in  kind  from  the  policy  in  the  other  cases 
referred  to,  and  that  the  same  rule  ought  not  to  apply.  The 
policy  was  of  the  following  kind :  "The  policy  of  insurance 
is  for  a  term  of  five  years,  the  said  term  ending  five  years 
from  the  date  of  this  policy,  at  noon,  and  all  benefits  arising 
under  it  to  the  insured  or  any  other  person,  or  persons,  will 
then  terminate;  but  the  policy,  with  all  its  benefits,  provis- 
ions and  requirements  named  therein,  will  be  renewed  by  the 
company  for  the  term  of  five  years  at  the  completion  of  the 
period  above  named,  upon  the  payment  to  it  of  the  premium 
therefor  on  or  before  the  date  of  termination ;  and  of  the  bi- 
monthly payment  of  the  same  sum  every  year  for  five  years 
at  the  dates  mentioned  in  this  policy,  which  sum  shall  be  at 
the  present  published  rates  of  the  company  for  the  actual  age, 
and  all  provisions,  requirements,  specifications  and  benefits 
referred  to  in  this  policy,  including  the  right  of  renewal  for 
subsequent  five-year  periods,  will  be  continued  in  force  dur- 
ing the  life  of  the  insured  as  in  the  original  contract,  except 
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that  when  the  renewal  is  at  age  of  sixty  or  over,  the  pre- 
mium thereafter  paid  shall  be  at  the  uniform  rate  as  at  age  of 
snoh  renewal." 

We  are  of  the  opinion  that  those  features  of  the  policy 
ought  not  to  change  the  rule.  To  be  sure,  they  provide  that 
the  benefits  from  the  policy  terminate  at  the  end  of  periods  of 
five  years,  but  it  permits  continuous  renewals  for  other  peri- 
ods of  five  years  during  the  life  of  the  insured,  the  only  con- 
dition or  limitation  being  the  increased  premiums  at  each 
successive  period.  No  re-examination  of  the  insured  is  re- 
quired and  the  defendant  company  has  no  option  to  cancel  the 
policy,  provided  the  insured  shall  pay  the  increased  premi- 
ums at  the  beginning  of  each  period  of  five  years,  as  required 
under  the  terms  of  the  policy.  The  only  possible  effect,  as  we 
see  it,  of  the  feature  of  the  periods  of  five  years,  provided  for 
in  the  policy,  upon  the  meaning  and  intent  of  the  policy,  is 
to  increase  the  premiums  at  the  several  stages  of  five  years  in- 
stead of  having  fixed  them  at  a  certain  sum  in  the  beginning, 
and  therefore  the  measure  of  damages  which  the  Court  ap- 
plied in  Braswell's  case  is  the  proper  rule. 

Affirmed. 
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JOSEPH  SWAIN  V.  WILLIAM  J.  BURDEN,  Sheriff. 
(Decided  February  21,  1899). 

Amendment — False  Return — The  Code,  Section  £079. 

The  power  of  the  Judges  to  allow  amendmentfl  In  process,  etc.,  U 
broad,  both  by  statute  and  the  Inherent  powers  of  the  Court, 
and  Is  to  be  exercised.  In  meritorious  cases.  In  the  sound  dis- 
cretion of  the  presiding  Judge,  for  the  public  good  and  pri- 
vate interest  of  the  people. 

Civil  Action,  for  the  penalty  of  $500,  under  section  2079 
of  The  Code,  instituted  against  the  defendant  as  sheriff  of 
Bebtie  County  for  making  a  false  return  in  the  suit  of  Joseph 
Swain,  plaintiff,  v.  F.  A.  Phelps,  executrix  of  Asa  Phelps, 
John  Johnson  and  John  Johnson,  Jr.,  defendants,  returnable 
to  February  Term,  1898,  of  the  Superior  Court  of  said 
county.  The  origninal  return  upon  the  summons  was  as 
follows : 

"Received  November  13th,  1897;  served  February  10th, 
1898,  by  reading  to  each  defendant. 

(Signed)  W.  G.  Bubden, 

Sheriff  of  Bertie  County. 
ByW.  J.  Bubden/ 


j^ 


The  defendants  appeared  at  February  Term,  1898,  and  ob- 
tained time  to  file  pleadings. 

At  Spring  Term,  1898,  which  commenced  on  the  2d  of 
May,  the  Sheriff,  W.  G.  Burden,  had  entered  a  motion  to 
amend  the  return  upon  the  summons,  and  substitute  therefor 
the  following: 

Served  December  4th,  1897,  on  John  Johnson,  and  served 
December    13th,    1897,    on    John    Johnson,    Jr.,    and  on 
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February  llth,  1898,  the  said  summons  was  read  to  Mrs. 
Frusie  A,  Phelps,  executrix  of  Asa  Phelps,  by  Robert  J. 
Shields,  to  whom  my  deputy,  W.  J.  Burden,  had  sent  the 
same. 

W.  G.  BuBDBN,  Sheriff. 
By  W.  J.  BuBDBW,  D.  8, 

The  motion  to  amend  was  supported  by  the  aflBdavits  of 
Sheriff  Burden  and  his  deputy,  W.  J.  Burden,  and  was  con- 
tinued until  November  Term,  1898,  when  it  was  heard  before 
Norwood,  J. 

On  May  3d,  1898,  the  plaintiff,  Joseph  Swain,  issued  the 
summons  against  the  Sheriff,  which  was  served  May  11th, 
1898,  returnable  to  September  Term  following. 

His  Honor,  Judge  Norwood,  upon  consideration,  allowed 
the  motion. 

The  plaintiff  excepted  and  appealed. 

Messrs,  Martin  &  Peebles,  for  plaintiff  (appellant). 
Mr.  Francis  D.  Winston,  for  defendant. 

Faibcloth,  C.  J.  This  is  an  action  against  the  defend- 
ant as  Sheriff  for  the  penalty  of  $500  for  a  false  return,  as 
provided  in  The  Code,  section  2079.  After  the  action  was 
begun,  the  defendant,  on  affidavits,  moved  the  Court  to  be  al- 
lowed to  amend  his  return  so  as  to  speak  the  truth.  The  mo- 
tion was  allowed  and  the  plaintiff  appealed. 

The  only  matter  for  this  Court  is  the  power  of  the  Superior 
Court  Judge  to  allow  the  amendment  to  be  made.  The  power 
of  the  Judges  to  allow  amendments  in  process,  etc.,  is  broad, 
both  by  statute  and  the  inherent  power  of  the  Court.  The 
experience  of  every  lawyer  demonstrates  the  propriety  and 
policy  of  the  exercise  of  such  power  in  many  cases.  Without 
124—2 
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ity  justice  would  often  suffer  and  the  rights  of  litigants  would 
be  sacrificed.  The  necessity  of  such  power  grows  out  of  busi- 
ness transactions  of  men  and  their  liability  to  make  mistakes 
and  oversights.  The  public  good  and  private  interest  of  the 
people  justify  and  require  the  lodgment  of  such  power  in  the 
Court,  and  experience  has  so  demonstrated. 

All  will  agree  that  in  meritorious  cases  the  power  should 
be  exercised.  We  must  assume  that  the  power  will  be  used 
only  in  proper  cases,  and  in  all  others  it  will  be  withheld. 
Who  can  better  discriminate  than  the  presiding  Judge  ?  We 
think  from  the  authorities  and  the  reason  of  the  matter,  that 
the  discretionary  power  must  always  be  present  with  the  pre- 
siding Judge.  Judges,  like  all  other  citizens,  are  amenable 
for  any  abuse  of  their  powers  or  misconduct,  and  we  like  to 
assume  that  their  duties  will  be  performed  faithfully  and 
honestly. 

This  question  has  been  so  often  imder  review,  as  appears 
from  the  citations  imder  section  2079  of  The  Code,  that  we 
find  nothing  new  to  add  to  what  has  been  said  .  In  the  re- 
cent case  of  Stealman  v.  Oreenwood,  113  K.  C,  355,  and 
the  cases  noted  therein,  the  question  is  well  considered  and 
decided. 

AfSrmed. 
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LIZZIE  BROWN  ▼.  JESSE  R.  BROWN. 
(Decided  February  21,  1899). 

Husband  and  Wife — Parent  and  Child — Malice,  in  a  legal 

sense — Judge's  Charge, 

m 

1.  Whilst  the  law  carefully  guards  the  marriage  relatiou  and  pro- 

tects it  from  unwarranted  outside  interference,  at  the  same 
time^  the  law  can  not  disregard  the  tender  relation  of  parent 
and  child,  with  its  natural  affection  and  duties,  still  remain- 
ing after  the  marriage  of  the  child. 

2.  In  the  case  of  unhappy  matrimonial  disagreements,  the  child 

naturally  turns  to  the  parent  for  comfort  and  advice — and 
the  law  recognizee  the  right  of  the  parent,  in  such  cases, 
to  advise  the  child.  When  such  adyice  is  given  in  good  faith, 
which  will  be  presumed  until  the  contrary  appears,  and  re- 
sults in  a  separation  of  the  married  parties — such  result,  of 
itself,  gives  no  right  of  action  to  the  injured  party  against 
the  parent 

3.  To  sustain  such  action,  the  complaint  must  in  substance  aver 

that  the  separation  was  maliciously  caused  by  the  defendant, 
and  the  evidence  must  support  the  averment.  The  defend- 
ant, uiK>n  request,  is  entitled  to  the  charge.  If  the  Jury  find 
that  the  defendant  caused  the  separation,  yet  you  shall  not 
render  a  verdict  for  the  plaintiff  unless  you  find  the  defend- 
ant maliciously  caused  the  separation. 

4.  The  malice,  necessary  to  be  alleged  and  proved,  is  not  alone  such 

malice  as  must  proceed  from  a  malignant  and  revengeful  dis- 
position, but  that  it  would  be  sufficient  to  prove  to  the  satis- 
faction of  the  Jury  that  the  parent's  action  was  taken  without 
proper  investigation  of  the  facts,  or  where  the  advice  was 
given  from  recklessness  or  dishonesty  of  purpose — ^the  law 
presuming  malice  from  such  conduct  in  actions  of  this  nature. 

Civil.  Action  for  damages,  tried  before  Norwood,  J., 
ftnd  a  jtirj,  at  Spring  Term,  1898,  of  the  Superior  Court  of 
Pabquotaitk  County.  The  plaintiff  was  the  daughter-in- 
law  of  defendant.    The  complaint  substantially  charged  that 
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the  defendant  maliciously  alienated  the  affections  of  her  hus- 
band from  her  and  caused  him  to  abandon  her.  The  answer 
denied  the  charge.  The  evidence  was  voluminous  and  con- 
flicting. 

Among  other  things^  his  Honor  instructed  the  jury  that: 
"If  the  jury  find  that  the  defendant  vnUfully  caused  the 
plaintiff's  husband  to  forsake  and  abandon  her,  the  plaintiff 
is  entitled  to  recover."  And  as  to  the  measure  of  damages,  that 
if  they  should  find  that  the  defendant  caused  the  plaintiff's 
husband  to  willfully  forsake  and  abondon  her,  and  that  it  was 
not  done  with  malice,  they  should  give  only  such  actual  dam- 
ages as  the  plaintiff  had  sustained. 

Defendant  excepted. 

There  was  a  verdict  for  plaintiff  for  $800.  Judgment  ac- 
cordingly, and  defendant  appealed. 

Messrs,  O,  W.  Ward  and  Pruden  &  Pruden,  for  appellant. 
Mr.  E.  F,  Aydlett,  for  appellee. 

Montgomery^  J.  The  only  question  (raised  by  demurrer 
to  the  complaint)  for  ^decision  when  this  case  was  here  before, 
(121  N.  C,  8,)  was  whether  a  married  woman,  abandoned  by 
her  husband,  could  maintain  without  the  joinder  of  her  hus- 
band, an  action  in  tort.  The  Court  held  that  such  an  action 
could  be  maintained.  The  present  appeal  is  before  us  on 
exceptions  to  the  charge  of  his  Honor. 

The  complaint  contains  three  alleged  causes  of  action ;  the 
first,  that  the  defendant  unlawfully,  wrongfully  and  wickedly 
intending  to  injure  the  plaintiff  and  to  deprive  her  of  the  so- 
ciety and  aid  of  her  husband,  destroyed  the  affection  of  her 
husband  toward  her  and  caused  him  to  leave  and  abandon 
her ;  second,  that  he  commenced  against  her  a  false  and  mali- 
cious prosecution  for  an  alleged  assault  and  battery  upon  her 
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husband ;  and  third,  for  the  false  arrest  and  imprisonment  of 
the  plaintiff,  based  upon  such  charge. 

The  defendant  is  the  father  of  the  plaintiff's  husband,  and 
in  his  answer  there  is  a  denial  of  the  material  allgations  of 
the  complaint. 

The  issues  arising  on  the  pleadings  as  to  the  last  two  causes 
of  action  were  found  in  favor  of  the  defendant,  and  therefore 
do  not  concern  the  appeal.  The  first  issue  was  in  these  words : 
"Did  defendants  alienate  the  affection  of  the  plaintiff's  hus- 
band and  cause  him  to  abandon  her,  as  alleged  in  the  com- 
plaint i"  The  second  issue  was :  "If  so,  what  damage  has 
plaintiff  sustained  ?"  His  Honor,  in  substance,  instructed  the 
jury  that  if  they  should  find  that  the  defendant  willfully 
caused  the  defendant's  husband  to  forsake  and  abandon  her, 
the  plaintiff  would  be  entitled  to  recover,  and  the  jury  should 
answer  the  first  issue,  "Yes."  And  as  to  the  measure  of  dam- 
ages, the  Court  charged  the  jury  that  if  they  should  find  that 
the  defendant  caused  the  plaintiff's  husband  to  willfully  for- 
sake and  abandon  her  and  that  it  was  not  done  with  malice, 
they  should  give  only  such  actual  damages  as  the  plaintiff  had 
sustained. 

There  was  error  in  those  instructions.  The  complaint  in 
substance,  alleged,  that  the  conduct  of  the  defendant  was  ma- 
licious. The  charge  of  his  Honor  was  that,  "if  the  jury  should 
find  that  the  defendant  willfully  caused  the  husband  to  aban- 
don the  wife,  then  the  first  issue  (which  raised  the  question 
of  malice  in  the  defendant)  should  be  answered  in  the  affirm- 
ative. The  word  'willfully'  does  not  mean  maliciously. 
'Willfully'  implies  that  an  act  done  in  that  spirit  is  done 
knowingly  and  obstinately  and  persistently,  but  not  neces- 
sarily maliciously."    State  v.  Massey,  97  N.  C,  465. 

It  can  not  be  that  the  law  disregards  the  tender  relations 
of  kinship  and  natural  affection  between  parent  and  child 


22  IN  THE  SUPREME  COURT.  [124 


BbOWN   17.   Bbown. 


and  the  duties  which  such  relations  impose,  even  though  the 
child  is  married.  In  case  of  unhappinesss  and  disagreements 
between  the  married  couple,  it  is  almost  impossible  to  con- 
ceive of  the  indifference  on  the  part  of  the  parent  to  such 
conditions,  and  certain  it  is  that  the  child  naturally  turns 
to  the  parent  for  comfort  and  advice  under  such  circum- 
stances. There  are  laws  of  natural  affection  and  of  natural 
duty,  and  mimicipal  law  will  not  obstruct  their  free  operation 
as  long  as  they  are  not  abused  The  presumption  in  fact  and 
in  law  in  all  such  cases  must  be,  and  is,  that  the  parent  will 
act  only  for  the  best  interest  of  the  child  and  for  the  honor 
of  the  family.  In  Reed  v.  Reed  (Appellate  Court  of  Indi- 
ana), 33  N.  E.  Rep.,  638,  where  the  defendant  was  the  father 
of  the  plaintiff's  husband,  and  the  cause  of  action  the  same 
as  that  in  the  case  before  this  Court,  it  was  said :  "The  law 
recognizes  the  right  of  the  parent  in  such  cases  to  advise  the 
son  or  daughter ;  and  when  such  advice  is  given  in  good  faith 
and  results  in  a  separation,  the  act  does  not  give  the  injured 
party  a  right  of  action.  In  such  a  case,  the  motives  of  the 
parent  are  presumed  good  until  the  contrary  is  made  to  ap- 
pear.'' It  was  further  said  in  that  case  that,  "These  rules 
have  been  generally  applied  in  cases  where  the  suit  was 
brought  by  the  husband  for  the  alienation  of  his  wife,  and 
we  see  no  reason  why  they  should  not,  with  proper  modifica- 
tions, prevail  when  the  wife  is  the  plaintiff."  In  Westlake  v. 
Westlake,  34  Ohio,  621,  the  plaintiff  was,  as  is  the  case  in 
this  action,  the  wife  of  the  defendant's  son,  and  the  cause  of 
action  like  the  one  alleged  in  the  present  case.  The  defendant 
there  requested  the  Court  to  charge  the  jury  that,  "If  you 
find  that  the  defendant  caused  the  separation,  yet  you  shall 
not  render  a  verdict  for  the  plaintiff  unless  you  find  the  de- 
fendant maliciously  caused  the  separation."  The  court  re- 
fused to  give  the  instruction,  and  upon  the  appeal  of  the  de- 
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f endant  the  appellate  court  said :  ^^This  charge  ought  to  have 
been  given."  The  term  ^^malice/'  as  applied  to  torts,  does  not 
necessarily  mean  that  which  must  proceed  from  a  spitefid, 
malignant  or  revengeful  disposition,  but  a  conduct  injurious 
to  another,  though  proceeding  from  an  ill-regulated  mind  not 
sufficiently  cautious  before  it  occasions  an  injury  to  another. 
11  Serg.  &  R.,  39,  40.  If  the  conduct  of  the  defendant  was 
unjustifiable  and  actually  caused  the  injury  complained  of 
by  the  plaintiff,  which  was  a  question  for  the  jury,  malice  in 
law  would  be  implied  from  such  conduct,  and  the  Court 
should  have  so  charged." 

We  are  of  the  opinion,  after  having  given  the  matter  the 
serious  consideration  which  it  deserves,  that,  before  a  parent 
can  be  held  liable  in  damages  for  advising  his  married  child 
to  abandon  his  wife,  or  her  husband,  the  conduct  of  the  parent 
should  be  alleged  and  proved  to  be  malicious ;  that  the  willful 
advice  and  action  of  the  parent. in  such  a  case  may  not  be  nec- 
essarily malicious,  for  the  parent  may  be  determined  and  per- 
sistent and  obstinate  in  his  purpose  to  cause  the  separation, 
and  yet  be  entirely  free  from  malice — in  fact,  have  in  view 
the  highest  good  of  his  child.  Our  opinion,  however,  is  that 
the  malice  necessary  to  be  alleged  and  proved  is  not  alone 
such  malice  as  must  proceed  from  a  malignant  and  revenge- 
ful disposition,  but  that  it  would  be  sufficient  to  prove  to  the 
satisfaction  of  the  jury  that  the  parent's  action  was  taken 
without  proper  investigation  of  the  facts,  or  where  the  advice 
was  given  from  recklessness  or  dishonesty  of  purpose — ^the 
law  presuming  malice  from  such  conduct  in  actions  of  this 
nature. 

Error. 
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W.  R.  HOWELL  and  wife,  CARRIE  D.  HOWELL,  v.  THE  NOR- 
FOLK AND  CAROLINA  RAILROAD  COMPANY. 

(Decided  February  21,  1899). 

Nonsuit. 

In  reviewing  a  judgment  of  non-suit,  the  appellate  court  will  con- 
sider every  proposition  as  proved,  which  is  necessary  to  be 
proved,  when  there  is  evidence  tending  to  prove  it 

Civil  Action  for  damages  to  plaintiffs'  land  by  overflow 
and  ponding  water,  caused  by  the  alleged  negligent  and  un- 
skillful construction  of  defendant's  road,  tried  before  Nor- 
wood,  J.,  at  Fall  Term,  1898,  of  Edgecombe  Superior  Court. 

The  complaint  alleged  the  ownership  in  fee  and  possession 
by  the  plaintiffs  of  the  land  injuriously  affected;  the  negli- 
gent and  unskillful  construction  of  the  road  by  the  defendant, 
over  said  land,  and  the  continuing  damage  to  said  land  result- 
ing therefrom. 

The  answer  denied  every  allegation  contained  in  the  com- 
plaint and  set  up  the  statute  of  limitations  as  a  defense. 

The  plaintiffs  introduced  evidence  tending  to  prove  that 
prior  to  the  building  of  defendant's  road,  in  1889,  the  plain- 
tiffs owned  two-sixths  interest  in  what  was  known  as  "the 
Knight  land"  in  Edgecombe  County,  a  tract  of  something 
over  400  acres — the  feme  plaintiff  by  inheritance  and  the 
male  plaintiff  by  purchase — one-sixth  each;  that  in  1890 
there  was  an  actual  division  among  the  tenants  in  common  by 
a  final  decree  of  the  Court,  and  in  1891  the  male  plaintiff  con- 
veyed his  portion  to  the  female  plaintiff,  his  wife — constitut- 
ing her  the  o\vner  of  one-third  of  the  Knight  land,  and  that 
this  is  the  land  described  in  the  complaint  as  injuriously  af- 
fected by  the  wrongful  conduct  of  the  defendant.    There  was 
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evidence  tending  to  show  that  in  constructing  its  road  the 
defendant  company,  without  cause  or  necessity,  cut  away 
for  the  distance  of  82^  yards  an  embankment  four  feet  high, 
which  had  been  thrown  up  and  maintained  for  more  than 
fifty  years  by  the  owners  of  said  land,  as  a  protection  against 
Mill  Swamp,  a  natural  water-course  forming  the  eastern 
boundary  of  the  property,  and  that  at  the  same  time  the  com- 
pany had  dug  ditches  along  its  right-of-way  into  the  run  of 
said  swamp,  and  that  by  reason  of  the  removal  of  said  em- 
bankment and  the  cutting  of  said  ditches,  a  large  part  of  the 
waters  of  said  swamp  was  diverted  from  the  natural  run  of 
same  and  turned  upon  the  lands  of  plaintiffs,  thereby  render- 
ing valueless  some  ten  or  twelve  acres,  theretofore  valuable 
for  agricultural  purposes,  and  had  also  dug  a  number  of  large 
pits,  partly  on  and  partly  outside  of  the  right-of-way,  in  close 
proximity  to  the  dwelling  of  plaintiffs,  which  were  usually 
filled  with  water  diverted  from  said  swamp,  and  became  stag- 
nant and  unhealthy,  and  during  the  summer  months  caused 
sickness  in  plaintiffs'  family. 

There  was  evidence  tending  to  show  the  amount  of  dam- 
ages which  plaintiffs  had  sustained  by  reason  of  the  wrongs 
complained  of. 

The  defendant  introduced  no  evidence. 

The  Court  intimated  the  opinion  that  the  plaintiffs  could 
not  recover  on  the  evidence  offered,  and  thereupon  they  ex- 
cepted to  the  ruling  of  the  Court,  submitted  to  a  judgment  of 
nonsuit,  and  appealed  to  the  Supreme  Court. 

Messrs.  Gilliam  &  Oilliam,  for  plaintiffs  (appellant). 
Mr,  John  L.  Bridgers,  for  defendant. 

FuBCHEs.  J.  This  is  an  action  for  damages  to  plaintiffs' 
land  by  the  overflow  of  water  caused  by  the  negligent  and 
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unskillful  manner  in  which  the  defendant  constructed  its 
road. 

Upon  the  close  of  the  plaintiffs'  evidence,  the  Oourt  inti- 
mated the  opinion  that  plaintiffs  could  not  recover,  and  plain*- 
tiffs  submitted  to  a  judgment  of  nonsuit  and  appealed. 

There  are  no  grounds  set  out  in  the  statement  of  the  case 
why  the  Court  was  of  the  opinion  that  plaintiffs  could  not 
recover.  And  we  would  have  been  at  a  loss  to  know  upon 
what  grounds  the  opinion  of  the  Court  was  founded,  if  they 
had  not  been  stated  by  defendants'  counsel  in  his  brief.  We 
learn  from  this,  that  there  were  two  grounds  that  appeared 
to  his  Honor  as  defects,  that  influenced  him  to  come  to  the 
judgment  he  did:  First,  that  plaintiffs  failed  to  allege  and 
prove  that  they  were  the  owners  of  the  land  alleged  to  be 
damaged,  and  secondly,  that  it  appeared  to  his  Honor  that 
plaintiffs  were  tenants  in  common  .with  other  persons,  and 
that  this  was  not  alleged  in  the  complaint. 

It  is  not  necessary  that  we  should  consider  whether  poB- 
session  would  not  entitle  the  plaintiffs  to  at  least  nominal 
damages ;  nor  is  it  necessary  that  we  should  consider  whether 
one  tenant  in  common  could  not  maintain  such  an  action, 
which  is  trespass  or  in  the  nature  of  trespass,  as  neither  of 
these  questions  is  presented  by  the  record.  Nor  is  it  neces- 
sary that  we  should  decide  that  any  proposition,  necessary  to 
be  proved  by  plaintiffs,  was  established.  It  is  sufficient  in 
such  cases  of  nonsuit,  where  it  is  our  duty,  to  take  every 
proposition,  when  there  is  evidence  tending  to  prove  it,  as 
proved. 

The  plaintiffs  allege  their  ownership  in  fee-simple.  There 
was  evidence  tending  to  prove  that  one  Knight  owned  the 
land  before  defendant  constructed  its  road,  in  1889;  that  he 
died,  and  it  descended  to  his  heirs-at-law,  six  in  number ; 
that  it  had  been  divided  between  them  under  proceedings  in 
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CSonrt;  that  embankments  four  feet  high  had  been  made  along 
the  stream  fifty  years  ago  to  prevent  the  overflow  of  water  on 
plaintiffs'  land,  and  that  these  embankments  had  been  con- 
stantly kept  up  for  fifty  years ;  that  the  lands  mentioned  in 
the  complaint  were  two  of  the  shares  of  the  Knight  lands,  one 
of  liiem  falling  to  the  feme  plaintiff  in  the  division,  and  the 
other  share  she  acquired  by  purchase  from  one  of  the  other 
heirs  of  said  Knight ;  that  there  was  evidence  tending  to  prove 
the  n^ligent  construction  of  the  road  by  the  defendant,  the 
damage  caused  thereby,  and  the  amount  of  said  damage. 

This  being  so,  we  can  see  no  ground  upon  which  the  ruling 
of  the  Court  below  can  be  sustained,  and  there  must  be  a  new 
trial. 

Ifew  trial. 


JAMES    W.    MOORE    and    wife,    SARAH    J.    MOORE,    v.    STE- 
PHEN P.  HURTT. 

(Decided  February  21,  1899). 

Mortgage,  Chattel — Demand. 

1.  In  the  absence  of  an  express  stipulation  to  the  contrary,  demand 

by  mortgagee  before  suit  is  not  necessary. 

2.  Where  it  is  obvious  from  the  defense  set  up  that  a  demand  would 

have  been  futile*  the  Courts  do  not  hold  that  the  omission 
to  make  demand  is  fatal. 

Claim  aitd  Deliveby  for  personal  property,  tried  before 
Norwood,  J,,  at  Fall  Term,  1898,  of  Craven  Superior  Court. 

The  plaintiffs  claimed  the  possession  of  certain  articles 
of  personal  property,  under  a  chattel  mortgage  executed  30th 
November,  1896,  by  defendant  to  feme  plaintiff,  to  secure  a 
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note  executed  by  him  to  her  for  $300,  due  30th  November, 
1897,  with  power  of  sale  if  debt  not  paid  at  maturity.  There 
was  no  stipulation  as  to  possesion  in  the  meantime. 

Suit  for  possession  commenced  23d  April,  1897.  There 
was  no  demand  before  suit  for  possession. 

The  defendant  demurred  to  plaintiffs'  evidence  and  moved 
for  nonsuit.  His  honor,  being  of  opinion  that  failure  to 
prove  demand  was  fatal,  sustained  the  demurrer  and  dis- 
missed the  action. 

Plaintiffs  excepted  and  appealed. 

Messrs,  Simmons,  Pou  &  Ward,    and   L.  J.    Moore,  for 
plaintiff  (appellant). 
No  counsel  contra, 

Olabk,  J.  This  is  an  action  to  obtain  possession  of  per- 
sonal property  embraced  in  a  mortgage  executed  by  the  de- 
fendant to  the  plaintiff.  The  action  was  begun  before  matur- 
ity of  the  debt  secured  by  the  mortgage..  The  answer  denied 
the  plaintiff's  right  to  have  possession.  The  Court  below,  be- 
ing of  opinion  that  failure  to  prove  a  demand  before  action 
brought  was  fatal,  sustained  a  demurrer  to  the  evidence  and 
dismissed  the  action.    In  this  there  was  error. 

In  the  absence  of  an  express  stipulation  to  the  contrary, 
the  mortgagee  is  entitled  to  take  possession  of  the  mortgaged 
property  at  any  time  before  or  after  maturity  of  the  debt  or 
breach  of  condition.  Hinson  v.  Smith,  118  N.  C,  503.  Here 
there  was  no  stipulation  in  the  mortgage  that  the  mortgagor 
should  retain  possession,  and  though  a  verbal  agreement  to 
that  effect  was  set  up  in  the  answer,  there  was  no  evidence  to 
sustain  it.  The  sole  purpose  in  requiring  a  demand  before 
action  is  that  the  defendant  shall  not  be  taxed  with  costs  when 
the  plaintiff  could  have  obtained  the  object  of  his  action  by 
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simply  making  demand.  When,  therefore,  the  defendant 
sets  up  a  defense  to  the  action,  it  appearing  that  a  demand 
would  have  been  futile,  the  courts  do  not  hold  that  the  omis- 
sion to  make  demand  is  fatal.  In  this  case,  the  answer 
averred  that  the  plaintiff  was  not  entitled  to  the  possession 
of  the  property  by  reason  of  an  alleged  verbal  agreement  to 
the  contrary.  The  omission  to  make  the  demand  (which 
when  made  and  acceded  to  would  avoid  costs)  was  therefore 
immaterial.  Woolen  Co.  v,  McKinnon,  114  N.  C,  661; 
Buff  kins  r.  Eason,  112  N.  C,  162 ;  Rich  v.  Hobson,  Ibid,  79 ; 
Heaih  v.  Morgan,  117  K  C,  604;  McQueen  v.  Smith,  118 
X.  C,  450. 
Xew  trial. 


ROBBRT  B.  AGENT  v.  JOHN  B.  WILLIS. 
(Decided  February  21.  1899). 

Marriage  License — Register  of  Deeds — TAe  Code,  Sec- 
tion 1816. 

When  application  for  marriage  license  is  made  to  the  Register  ot 
Deeds,  he  is  to  be  cautious  and  to  scrutinize  the  application, 
npon  peril  of  incurring  the  penalty  imposed  by  Section  1816 
of  The  Code,  If  improperly  issued;  and  where  he  Is  without 
personal  knowledge  of  the  parties,  it  must  appear  probable  to 
him,  upon  reasonable  inquiry,  that  the  license  may  and 
ought  to  issue. 

Civil  Actioit,  for  penalty  of  $200,  under  section  1816  of 
The  Code,  instituted  by  the  plaintiff  against  the  defendant, 
Begister  of  Deeds  of  Craven  County,  for  issuing  without 
reasonable  inquiry  a  marriage  license  for  the  marriage  of 


80  IN  THE  SUPREME  COURT.  [124 

AaufT  V.  WiLUS. 

Frank  Parsons  and  Lizzie  Agent,  the  said  Lizzie  Agent  being 
under  the  age  of  eighteen  years,  without  the  written  consent 
of  her  father,  the  plaintiff,  with  whom  she  resided  at  the  time, 
heard  upon  appeal  from  the  Justice's  Court  before  Nor- 
wood, J.,  at  Fall  Term,  1898,  of  OaALVBN  Superior  Court. 

The  case  turned  upon  the  issue  whether  the  license  had 
been  issued  without  reasonable  inquiry,  and  the  issue  was 
submitted  to  the  decision  of  his  Honor,  up9n  the  evidence  of 
plaintiff,  admitted  to  be  true,  and  which  is  fully  stated  in 
the  opinion.     The  defendant  offered  none. 

His  Honor,  upon  consideration,  decided  in  favor  of  the  de- 
fendant, and  rendered  judgment  accordingly. 

Plaintiff  excepted  and  appealed. 

Messrs.  Simmons,  Pou  &  Ward,  and   L.   J.    Moore,  for 
plaintiff  (appellant). 
No  counsel  contra, 

MosTTooMEBT^  J.  This  actiou  was  commenced  in  the  court 
of  a  Justice  of  the  Peace  for  the  recovery  of  the  penalty  im- 
posed by  section  1816  of  The  Code,  for  the  issuing  by  defend- 
ant as  Register  of  Deeds  of  Craven  County,  of  a  license  for 
the  marriage  of  the  plaintiff's  daughter,  who  was  under 
eighteen  years  of  age,  the  consent  required  by  section  1814  of 
The  Code  not  having  been  delivered  to  the  defendant.  On  the 
trial  in  the  Superior  Court  the  defendant  offered  no  evidence 
and  admitted  that  that  of  the  plaintiff  was  true.  The  sub- 
stance of  the  evidence  of  the  plaintiff  was  that  he  had  lived 
in  "New  Bern  for  nineteen  years,  and  that  he  and  the  defend- 
ant knew  each  other ;  that  the  plaintiff's  daughter  was  under 
eighteen  years  of  age  and  that  he  had  not  given  his  oonBeint 
to  the  issuing  of  the  license  and  was  opposed  to  the  marriage; 
that  the  defendant  knew  nothing,  of  his  own  knowledge,  of 
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the  age  of  the  girl ;  that  about  two  o'clock  on  the  night  of  the 
6th  of  September,  1898,  one  Prudie  Harrison,  and  one  Far- 
flonfi,  who  was  probably  the  man  afterwards  married  to  the 
girl,  went  to  the  residence  of  the  defendant  for  the  license, 
and  that  he  declined  to  issue  it ;  that  they  returned  two  hours 
afterwards  and  he  still  declined  to  issue  the  license  and  told 
them  to  come  to  his  office  later ;  that  about  two  hours  later  he 
saw  Harrison  and  Parsons  and  asked  Harrison  if  he  would 
swear  to  the  girl's  age,  and  that  Harrison  answered  that  he 
could  not,  but  that  the  girl  had  told  him  three  days  before 
that  she  was  eighteen  years  old,  but  that  he  did  not  know  how 
old  she  was ;  that  defendant  told  them  that  they  would  have 
to  get  some  one  to  swear  to  her  age,  and  it  was  then  and  there 
agreed  that  Parsons  should  go  to  the  girl  and  find  out  what 
person  to  get  to  swear  to  her  age ;  that  the  girl  told  him  to  get 
a  man  by  name  Tolar,  and  that  Tolar  came  and  swore  that  the 
girl  had  told  him  three  days  before  that  she  was  eighteen 
vears  old  and  that  was  all  that  he  knew  about  it — ^the  oath 
being  made  and  accompanied  by  a  statement  as  to  his  means 
of  information.  Prudie  Harrison  testified  that  he  told  the 
defendant  that  he  thought  the  girl  was  about  eighteen  years 
old. 

His  Honor  told  the  jury  that  upon  the  evidence  the  de^ 
fendant  had  used  reasonable  diligence  to  ascertain  the  age 
of  the  plaintifPs  daughter,  and  instructed  them  to  answer 
the  issue  on  that  point  in  the  affirmative. 

The  correctness  of  that  instruction  is  the  matter  before  us 
for  decision.  Did  the  defendant  make  reasonable  inquiry 
mbont  the  age  of  the  girl  before  he  granted  the  license  ?  To 
all  perscms  who  believe  that  the  welfare  of  human  society 
depends  largely  upon  the  family  relation  and  that  the  con- 
tract of  marriage  should  be  defended  by  careful  and  just  laws 
for  the  purpose  of  guarding  against  legal  impediments  and 
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to  prevent  the  marriage  of  those  under  a  certain  age  when 
the  parties  are  presumed  not  to  be  able  to  contract,  the  duties 
of  the  Register  of  Deeds,  the  officer  in  our  State  charged  with 
the  duty  of  issuing  marriage  licenses,  seem  most  important 
and  most  solemn.  That  officer  must  exercise  his  duties  care- 
fully and  conscientiously  and  not  as  a  mere  matter  of  form. 
It  was  said  by  this  Court  in  WUliams  v.  Hodges,  101 
N.  C,  p.  300,  "The  license  shall  not  be  issued,  as  of  course, 
to  any  person  who  shall  apply  for  it ;  the  Register  is  charged 
to  be  cautious  and  to  scrutinize  the  application ;  it  must  ap- 
pear probable  to  him  upon  reasonable  inquiry,  when  he  has 
not  personal  knowledge  of  the  parties,  that  the  license  msy 
and  ought  to  be  issued."  There  was  no  dispute  about  the 
evidence  in  this  case,  and  applying  what  we  have  said  above 
to  the  facts,  were  probable  reasons  given  to  the  defendant  to 
authorize  him  to  issue  the  license — to  believe  that  the  girl 
was  eighteen  years  old  ?  Did  he  make  reasonable  inquiry, 
according  to  the  evidence,  about  that  matter,  before  he  acted  ? 
We  are  clearly  of  the  opinion  that  he  did  not,  and  that  the 
instruction  of  his  Honor  to  that  effect  was  erroneous.  The 
contracting  parties,  the  father,  the  Register  of  Deeds,  the 
persons  who  made  the  application,  were  all  residents  of  New 
Bern.  At  a  dead  hour  of  the  night  the  persons  who  made 
the  application  go  to  the  residence  of  the  defendant  for  that 
purpose,  and  upon  the  application  being  refused  they  return 
at  four  o'clock  in  the  night  and  again  they  are  put  off  to  a 
later  hour.  The  license  was  issued  two  hours  later,  or  about 
three-quarters  of  an  hour  after  sunrise.  The  father  of  the 
child  is  at  home,  ignorant  of  what  is  going  on.  Those  were 
most  suspicious  circumstances  and  should  have  put  the  de- 
fendant on  his  guard,  at  every  point,  as  to  his  duties.  In- 
stead of  requiring  information  from  friends  or  connections 
of  the  family,  who  might  reasonably  be  supposed  to  know 
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the  age  of  the  girl,  he  took  her  word  as  to  her  age,  and  that 
message  brought  through  persons  who  were  not  shown  to  be 
trustworthy.  He  knew  nothing  of  her  or  of  her  age.  Each 
person  who  was  examined  about  the  matter  said  that  he  got 
his  information  from  thegirl  and  from  no  one  else.  The  defend- 
ant seemed  to  think  that  an  oath  on  the  part  of  anybody  was 
all  that  was  necessary  to  authorize  him  to  issue  the  license. 
But  the  character  of  the  witness  and  accuracy  of  information 
are  the  things  that  the  Register  of  Deeds  should  look  to  when 
he  issues  a  license  for  marriage,  in  cases  where  there  is  doubt 
about  the  age  of  the  parties.  The  oath  made  by  Tolar,  at 
best,  was  only  a  statement  of  what  the  girl  had  told  him  as 
to  her  age,  and  he  qualified  his  oath  by  stating  the  source  of 
his  information.  We  might  say  something  on  the  moral  as- 
pect of  this  case,  but  we  forbear.  It  is  enough  to  say  that 
there  was  error  in  the  instruction  of  his  Honor,  for  which 
there  must  be  a  new  trial. 
New  trial 
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N.  T.  RIDLEY  T.  SBABOARD  ft  ROANOKE  RAILROAD  CO. 

(Decided  February  21.  1899). 

Defendant's  Appeal. 

Damages — Act  of  1895,  Chap.  22 Jt- — Statute  of  Limitations. 

1.  Previous  to  the  Act  of  1895,  chapter  224,  damages,  both  present 

and  prospective,  caused  by  the  construction  of  a  railroad, 
could  be  assessed  on  the  demand  of  either  party — and  it 
might  be  done  by  a  single  issue  covering  both,  or  by  two 
separate  issues.    Same  case,  118  N.  C,  996. 

2.  Prior  to  that  Act,  three  years  was  the  statutory  limitation  to 

such  actions  for  recovery  of  damages  to  crops — but  an  action 
for  permanent  damages  could  only  have  been  defeated  by 
showing  20  years'  continuous  occupation  with  acquiescence. 

3.  In  actions  brought  in  cases  of  this  kind,  since  the  passage  of 

said  Act,  only  permanent  damages,  i.  e.  damages  once  for 
all,  can  be  recovered;  and  such  actions  are  barred  by  the  lapse 
of  five  years. 

Civil  Action  to  recover  damages  for  alleged  injury  to  the 
land  and  crops  of  plaintiff,  caused  by  ponding  of  water  by 
defendant's  road-bed  and  bridge,  tried  before  Norwood,  J., 
at  Fall  Term,  1898,  of  Nokthampton  Superior  Court.  De- 
fence:  General  denial  and  statute  of  limitations. 

Defendant's  Appeal. 

It  was  admitted  in  open  Court : 

1.  That  this  action  was  begun  on  March  26,  1892. 

2.  That  the  bridge  and  embankments  were  completed  in 
1887. 

3.  That  the  first  injury  alleged  to  be  sustained  by  the 
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plaintiff  occurred  in  May  or  Jiine^  1888,  caused,  as  the  plain- 
tiff contends,  by  bridge  and  embankments,  when  one-fourth 
of  his  crop  was  destroyed  by  backwater.  Again  he  lost  one- 
half  of  his  crop  in  1889,  caused,  as  the  plaintiff  contends,  by 
water  being  backed  upon  his  land  by  bridge  and  embank- 
ment; one-third  of  his  crop  lost  from  the  same  cause  in  1890, 
and  one-fourth  lost  in  1891  from  the  same  cause. 

These  admissions  were  reduced  to  writing  and  signed  by 
both  plaintiff's  and  defendant's  counsel.  Upon  the  trial,  the 
defendant  asked  the  Court  to  instruct  the  jury,  that  upon  the 
facts  agreed  in  this  case  they  should  find  that  the  plaintiff's 
cause  of  action  was  barred  by  the  statute  of  limitations. 

His  Honor  declined,  and  defendant  excepted. 

The  defendant  objected  in  apt  time  to  the  submission  of 
the  issue  relating  to  the  injury  sustained  by  the  overflow  of 
1889,  1890  and  1891,  because  the  action  was  for  permanent 
damages  and  said  issue  was  irrelevant. 

Objection  overruled,  and  defendant  excepted. 

The  jury  found  in  response  to  the  issues : 

1.  That  the  defendant  had  negligently  ponded  water  back 
upon  plaintiff's  land,  as  described  in  the  complaint. 

2.  That  the  damage  sustained  by  plaintiff  by  the  overflow 
of  1889,  1890  and  1891  was  $300. 

3.  That  the  difference  in  the  value  of  the  land  now  and 
what  would  have  been  its  value  if  the  railroad  had  been  skill- 
fully constructed  was  $500. 

4.  That  the  bridges  and  embankments  were  permanent 
stmcturefi. 

5.  That  the  damage  to  the  land  was  permanent. 

6.  That  the  plaintiff's  cause  of  action  was  not  barred  by 
the  statute  of  limitationB. 
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His  Honor  rendered  judgment  in  favor  of  plaintiff  for 
$500. 

Defendant  appealed. 

Messrs.  McRae  &  Day,  for  defendant  (appellant). 
Messrs,  Winbome  &  Lawrence,  and  B.  B,  Peebles,  for 
plaintiff. 

Clabk^  J.  The  Court  submitted  issues  both  as  to  the  dam- 
ages to  the  crops  for  three  years  preceding  the  beginning  of 
the  action,  and  as  to  permanent  damages,  i.  e.  damages  to  the 
corpus.  The  recovery  of  these  last  will,  of  course,  be  a  bar 
to  future  actions  for  injury  to  the  crops.  The  defendant 
excepted  to  the  submission  of  an  issue  as  to  past  damages. 
The  identical  point  was  presented  and  decided  in  this  same 
case  on  a  former  appeal  (118  IsT.  C,  996,),  where  it  is  said, 
(p.  1009)  "And  either  party.... may  demand  that  both 
present  and  prospective  damage  may  be  assessed."  This 
might  be  done  by  a  single  issue  covering  both,  or  by  two  sep- 
arate issues,  as  in  this  case. 

The  defendant  further  excepted  that  the  Court  did  not 
sustain  the  plea  of  the  statute  of  limitations.  The  Court  be- 
low properly  admitted  proof  of  damages  to  crops  for  three 
years  prior  to  action  brought,  and  the  action  as  to  permanent 
damages  could  only  have  been  defeated  by  showing  twenty 
years'  continuous  ocupatioji,  with  acquiescence.  Parker  v. 
Bailroad,  119  N.  C,  677. 

Since  the  Acts  of  1895,  chapter  224,  in  all  actions  brought 
in  cases  of  this  kind,  only  permanent  damages,  i.  e.  damages 
once  for  all,  can  be  recovered,  and  such  actions  are  barred  by 
the  lapse  of  five  years ;  but  that  statute  can  not  apply  to  an 
action  like  the  present,  which  was  brought  before  the  ratifica- 
tion of  the  statute  (Nichols  v.  Bailroad,  120  N.  C,  495; 
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HarreU  v.  Railroad,  122  N.  C,  822,),  or  in  a  reasonable  time 
thereafter.     Culbreth  v.  Downing,  121  N.  C,  205. 
No  error. 
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Plaintiff's  Appeal. 


Damages — Act  of  1895,  Chap,  22 Jf. — Evidence — Tax  Valu- 
ation, 

(Decided  February  28,  1899). 

1.  Previous  to  the  Act  of  1895,  chap.  224,  in  cases  of  this  kind  instituted 

against  a  railroad,  permanent  damages,  if  demanded  in  either 
the  complaint  or  answer,  might  be  assessed  along  with  damages 
to  the  crops  in  the  past  three  years,  and  ascertained  in  separate 
issues,  and  the  judgment  should  embrace  both,  if  that  course  was 
adopted. 

2.  Tax  valuation  of  land  placed  without  the  intervention  of  the  owner, 

is  r€8  inter  alios  acta  and,  upon  objection,  is  incompetent  evi- 
dence.    Daniels  v.  Fowler,  123  N.  C,  36. 

This  is  the  plaintiff's  appeal  from  the  judgment  rendered 
in  this  cause. 

The  answer  contained  the  allegation,  "For  further  answer, 
these  defendants  say,  that  the  bridge,  embankments  and  abut- 
ments, mentioned  in  the  complaint,  are  permanent  in  their 
character;  that  whatever  damage  (if  any)  said  bridge,  em- 
bankments and  abutments,  caused  to  the  lands  of  the  plaintiff, 
was  permanent  in  its  character ;"  and  the  jury  so  found. 

The  plaintiff,  after  being  examined  as  a  witness  in  his  own 
behalf,  stated  upon  his  cross-examination  that  the  portion  of 
his  land  in  this  State  embraced  425  acres,  which  he  estimated 
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to  be  worth  $3^000.  He  was  then  asked  what  the  425  acres 
were  assessed  at  for  taxes. 

The  question  was  objected  to  by  plaintiff.  Objection  over- 
ruled;  and  plaintiff  excepted. 

The  witness  answered,  "Five  dollars  per  acre." 

The  jury  assessed  the  damages  to  the  crops  for  past  three 
years  at  $300,  and  the  permanent  damage  to  the  land  at  $500. 

The  plaintiff  claimed  a  judgment  for  $800.  His  Honor 
rendered  a  judgment  for  $500  only. 

Plaintiff  excepted  and  appealed,  after  failing  to  obtain  a 
venire  de  novo. 

Messrs.  Winbome  &  Lawrence,  and  R.  B.  Peebles,  for 
plaintiff  (appellant). 

Messrs,  MacRae  &  Day,  for  defendant. 

Clabk^  J.  The  plaintiff  excepted  to  the  submission  of  an 
issue  as  to  the  permanent  damages,  they  not  having  been 
claimed  by  the  complaint.  But  it  was  held  in  the  same  case 
when  here  on  a  former  appeal  (118  N.  0.,  996,  at  p.  1008,), 
that  either  the  plaintiff  or  defendant  could  have  the  perma- 
nent damages  assessed,  if  demanded  in  either  the  complaint 
or  answer.  To  same  purpose  is  Parker  v.  Railroad,  119 
N.  a,  677. 

The  jury  found  the  permanent  damages  to  be  $500  and 
the  damages  to  the  crops  in  the  past  three  years  to  have  been 
$300.  The  court  rendered  judgment  for  only  $500.  In  this 
there  was  error.  (See  defendant's  appeal  in  this  case.)  The 
finding  of  permanent  damages  bars  all  actions  for  damages  to 
future  crops,  but  not  the  simultaneous  recovery  of  past  dam- 
ages to  the  crops  (except  in  actions  brought  since  chapter  224, 
Acts  1895,),  unless  by  the  frame  of  the  issue  or  the  charge 
it  is  clear  the  past  damages  were  considered  in  the  ascertain- 
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ment  of  permanent  damages.  Here,  the  submission  of  sepa- 
rate issues  shows  that  they  were  not. 

The  plaintiff  objected  to  evidence  as  to  the  valuation  of 
the  land  upon  the  tax  list.  There  have  been  several  decisions 
that  the  listing  of  land  was  some,  though  slight,  evidence  of 
claim  of  title  and  of  the  character  of  possession  by  the  party 
listing  the  same.  Austin  v.  King,  97  N.  C,  839 ;  Pasley  v. 
Richardson,  119  K  0.,  449 ;  Earnhardt  v.  Brown,  122  K  C, 
587 ;  1  Greenleaf  Ev.,  section  493. 

Acquiescence  in  listing  and  payment  of  taxes  by  another 
is  evidence  against  the  party  out  of  possession.  But  the  tax 
valuation,  being  placed  on  the  land  by  the  tax  assessors,  with- 
out the  intervention  of  the  land  owner,  no  inference  that  it  is 
a  correct  valuation  can  be  drawn  from  his  failure  to  except 
that  the  valuation  is  too  low.  Such  valuation  was  res  inter 
alios  acta,  and  is  not  competent  against  the  plaintiff  in  this 
action.  Daniels  v.  Fowler,  128  N.  C,  35 ;  Flint  v.  Flint,  6 
Allen   (Mass),  34;  Kanarson  v.  Henry,  101  Mass.,  152. 

On  the  issue  as  to  permanent  damages  let  there  be  a  new 
triaL 

New  trial. 
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FRANK  POWELL  and  wife  MARY,  JOHN  DUNN  and  wife  SUSAN, 

SHADE  EVANS  and  wif6  LOUISA,  W.  H.  EVANS,  SmNEY 

EVANS,  Cind  ELIZABETII  PORTER  by  her  next  friend, 

W.  H.  EyANS,  V.  L.  H:  WEATHINGTON  and 

wife  ARMITTA. 

p 

(Decided  February  28,  1899). 

•   Partition  of  Land — Owelty — The  Code,  Section  1900. 

1.  In  a  proceeding  for  partition  of  land,  the  sum  charged  upon  one 

■  dhare  in  favor  of  another  share  of  lees  value,  for  equality  in 

,        the  division,  is  a  charge  in  rem,  and  if  not  paid  subjects  the 

land  charged  to  sale,  whether  in  the  hands  of  the  owner,  or 

of  his  heirs,  to  ^^^hoiii  it  descends  cum  onere. 

2. .Section  1900  of  The  Code  pdstpones  the  sale  only  in  case  where 
\  '    '  the  parties  to  the  proceeding  are  infants;  it  does  not  apply 

,  where  the  share,  after  division,  descends  to  infant  heirs  of 

the  owner. 

'     '  '     '  . 

Civil  Action  for  recovery  of  land,  tried  before  Brown,  J., 

at  December  Term,  1898,  of  the  Superior  Court  of  Pitt 

County. 

Both  sides  claimed  imder  Edmund  Evans,  deceased.  Upon 
the  evidence  adduced  his  Honor  intimated  that  the  plaintiffs 
were  not  entitled  to  recover. 

In  deference  to  the  opinion  of  his  Honor,  the  plaintiffs  sub- 
mitted to  judgment  of  nonsuit  and  appealed. 

The  evidence  fully  appears  in  the  opinion  filed. 

Mr.  L.  J.  Moore,  for  plaintiffs  (appellant). 
Messrs.  Jarvis  &  Blow,  for  defendants. 

Faircloth^  C.  J.  Action  for  possession  of  land,  both  par- 
ties claiming  under  Edmund  Evans,  who  died,  and  his  lands 
were  partitioned  among  his  children  in  1863.   Lot  No.  1  was 
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assigned  to  Holland  J.  Evans  and  was  charged  with  $75  in 
favor  of  Lot  No.  2  for  equality.  Holland  J.  Evans  died  in 
September,  1878,  leaving  minor  children,  and  they  are  plain- 
tiffs in  this  action,  suing  to  recover  Lot  No.  1.  Lot  No.  2 
was  assigned  to  A.  F.  Porter  and  wife,  in  whose  favor  was 
the  charge  on  Lot  No.  1.  On  notice  to  the  children,  some  be- 
ing of  age,  and  others  minors  and  femes  covert,  a  judgment 
was  rendered  and  execution  issued  November  11,  1878, 
against  Lot  No.  1  for  the  amount  charged  on  it  for  owelty,  in 
the  partition  proceedings.  This  lot,  now  the  subject  of  con- 
troversy, was  sold  and  the  defendants  claim  by  mesne  convey- 
ances from  the  purchasers  at  the  sale.  During  the  trial  be- 
low these  various  records  and  proofs  were  put  in  evidence, 
and  bis  Honor  held  that  the  plaintiffs  could  not  recover,  and 
they  appealed. 

The  plaintiffs  contend  that  the  lot  could  not  be  sold  to  pay 
the  charge  on  it,  as  they  or  some  of  them  were  still  infants, 
according  to  The  Code,  section  1900,  until  they  arrive  at 
twenty-one  years  of  age,  and  therefore  the  purchasers  ac- 
quired no  title. 

This  position  is  a  misapplication  of  section  1900  of  The 
Code.  That  section  operates  when  the  parties  to  the  partition 
proceeding,  or  some  of  them,  are  infants ;  it  does  not  apply  to 
the  facts  in  this  case.  The  plaintiffs  acquired  no  title  by  the 
decree  for  partition;  they  were  not  parties.  Their  father, 
Holland  J.  Evans,  had  the  title,  and  plaintiffs  acquired  it 
by  descent  from  him.  Jones  v,  Cameron,  81  N.  C,  164. 
When  the  plaintiffs  inherited  the  lot,  charged  as  above,  they 
took  it  cum  onere.    Dobbin  v.  Bex,  106  N.  C,  444. 

This  conclusion  renders  it  unnecessary  to  consider  some 
interesting  questions  presented  in  the  argument. 

No  error. 
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JANE  E.  ROSCOE  v.  JOHN  L.  ROPER  LUMBER  CO. 
(Decided  February  28,  1899). 

Demurrer,  under  Act  1897,  Chap,  109 — Probate  of  Will  of 
Non-resident  Devising  Land  here — Tenancy  in  Common 
— Conveyance  by  one  Tenant  in  Common  of  Entire  Inter- 
est— Adverse  Possession  and  Ouster. 

1.  A  motion  to  dismiss  under  Act  of  1897,  chapter  109,  is  substan- 

tially a  demurer  to  the  evidence,  which  waives  all  objection 
to  its  competency,  and  admits  as  true  all  that  the  evidence 
tends  to  prove. 

2.  Where  a  non-resident  testator  devises  land  in  this  State,  and  the 

record  of  the  foreign  Court  of  Probate,  duly  certified,  contains 
the  certificate  of  probate,  which  refers  to  the  certified  exam- 
inations of  the  witnesses,  in  accordance  with  the  require- 
ments of  our  Code,  Section  2149,  the  whole  forming  one  trans- 
action, the  exemplification  of  which  and  of  the  will  being 
duly  recorded  in  the  county  where  the  land  lies,  the  will  la 
sufficiently  proved  and  passes  the  property. 

3.  Where  a  tenancy  in  common  is  shown,  the  possession  of  one  is 

the  possession  of  all — and  the  rule  is  the  same,  when  one  en- 
ters to  whom  a  tenant  in  common  has  by  deed  attempted  to 
convey  the  whole  land. 

4.  The  ouster  of  one  tenant  in  common  by  another  will  not  be  pre- 

sumed from  an  exclusive  use  of  the  common  property  and 
appropriation  of  the  profits,  for  a  less  period  than  twenty 
years;  and  the  result  is  not  changed  when  one  enters  to 
whom  a  tenant  in  common  has  by  deed  attempted  to  convey 
the  entire  tract. 

Civil  Action",  for  recovery  of  an  undivided  half  interest 
in  land,  and  for  partition  by  sale,  tried  before  Norwood^  J,, 
at  Gates  Superior  Court,  Spring  Term,  1898. 

The  plaintiff  claimed  a  half  interest  in  the  land  under  the 
will  of  her  husband,  H.  E.  Roscoe,  executed  January  13, 
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1882,  at  his  home  in  Mississippi,  which  devised  to  her  all  his 
property.  In  1863  J.  E.  Eiddick  conveyed  the  land  to  said 
H.  E.  Eoscoe  and  S.  W.  Worrell.  In  1865  Worrell  alone  con- 
veyed said  land  by  deed,  purporting  to  pass  the  entire  interest 
to  other  parties,  under  whom,  through  mesne  conveyances,  in 
1891,  1893  and  1896,  the  defendant  derived  title  and  was  in 
adverse  possession  at  the  commencement  of  this  suit,  March 
16,  1897. 

The  defendant  took  a  number  of  exceptions  to  the  compe- 
tency of  plaintiflF's  evidence,  which  were  overruled  by  his 
Honor.  At  the  close  of  plaintiff's  evidence,  the  defendant 
moved  to  dismiss  under  Act  of  1897.  Motion  allowed,  and 
judgment  in  favor  of  defendant,  dismissing  the  action. 

Plaintiff  excepted  and  appealed. 

The  evidence  and  points  of  contention  are  stated  in  the 
opinion. 

Messrs.  W.  M.  Bond  and  8.  G,  Ryan,  ior  plaintiff  (appel- 
lant.). 

Messrs.  Pruden  &  Pruden,  E.  F.  Aydlett  and  L.  L.  Smith, 
for  defendant 

MoNTooMEBT,  J.  In  her  complaint,  the  plaintiff  alleges 
that  she  is  the  owner  in  common  with  the  defendant  in  the 
lands  described  in  the  complaint,  her  alleged  interest  being 
one-half  of  the  whole,  and  this  action  was  commenced  to  have 
herself  adjudged  the  owner  of  her  one-half  interest  in  com- 
mon, and  that  the  lands  may  be  sold  for  a  division  by  a  com- 
missioner appointed  by  the  Court. 

In  their  answer  the  defendants  denied  the  claim  of  the 
plaintiff  and  also  pleaded  the  statute  of  limitations  of  twenty 
years'  adverse  possession  under  known  and  visible  lines  and 
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boundaries,  and  the  seven  years  statute  under  color  and  ad- 
verse  possession.  In  the  trial  in  the  Superior  Court,  upon 
the  conclusion  of  the  plaintiff's  evidence,  the  defendants 
moved  to  dismiss  the  action  under  chapter  109,  Acts  1897. 
The  motion  was  allowed  and  from  the  order  the  plaintiff  ap- 
pealed to  this  Court.  In  support  of  her  title,  the  plaintiff 
introduced  a  duly  certified  copy  of  a  record  from  the  Book  of 
Wills  in  the  office  of  the  Clerk  of  the  Superior  Court  of  Gates 
County,  containing  the  will  of  H.  E.  Roscoe,  who  died  in 
La  Fayette  County,  Mississippi,  and  its  probate,  which  will 
had  been  filed  and  recorded  in  the  Clerk's  office  of  Gates 
County  under  section  2156  of  The  Code,  as  amended  by  chap- 
ter 393  of  the  Laws  of  1885.  She  also  introduced  a  copy  of 
the  will  and  probate  thereof,  certified  from  the  Chancery 
Court  of  La  Fayette  County,  Mississippi.  The  plaintiff  then 
introduced  a  deed  from  J.  R.  Riddick  to  H.  E.  Roscoe,  her 
deceased  husband,  and  S.  W.  Worrell,  in  fee-simple,  dated 
January  1st,  1853,  to  the  land  described  in  allegation  III  of 
the  complaint;  then  a  deed  dated  October  7th,  1865,  from 
S.W.Worrell  to  Bond,  Brady,  Roberts  and  Wiley,  purporting 
to  convey  the  whole  of  the  land  in  fee;  and  then  successive 
deeds  from  these  last  grantees  and  their  grantees  to  the  de- 
fendant. The  plaintiff  further  introduced  in  evidence  sections 
8,  4  and  5  of  the  complaint,  which  set  out  the  ownership  in 
common  of  the  lands  described  therein  between  the  plaintiffs 
and  defendants,  in  the  proportion  of  one-half  to  the  plaintiff 
and  the  other  half  to  the  defendants,  and  then  the  deeds  under 
which  the  defendants  claim  the  entire  interest  in  the  lands 
and  the  entry  of  the  defendants  thereon;  and  also  section  8 
of  the  answer  is  introduced,  in  which  it  is  admitted  that  the 
defendants  have  entered  upon  the  lands  conveyed  to  it  under 
the  deeds  set  out  in  section  5  of  the  complaint. 

Upon  the  argument  here,  the  counsel  of  defendants  in- 
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dsted  that  the  question  of  competency  of  a  part  of  the  evi- 
dence which  his  Honor  received  was  a  matter  for  the  consid- 
eration of  this  Court,  objection  having  been  made  to  its  ad- 
mission in  the  Court  below;  but  we  think  that  the  motion 
made  by  the  defendant  was,  so  far  as  the  competency  of  the 
evidence  is  concerned,  substantially  a  demurrer  to  the  evi- 
dence, and  that  all  objection  to  its  competency  was  waived  by 
the  motion.  A  demurrer  to  the  evidence  admits  as  true  aU 
that  the  evidence  tends  to  prove.  Mining  Co,  v.  Railroad, 
122  X.  C,  881 ;  Bazemore  v.  Mountain,  121  N.  C,  59 ;  Whit- 
ley V.  Railroad,  122  N.  C,  987.  But  the  defendant's  coun- 
sel insisted  that  if  they  were  in  error  as  to  that  position,  and 
that  their  motion  to  dismiss  was  a  waiver  of  all  objection  to 
the  evidence  received  by  the  Court  below,  yet  the  certificate 
•^f  probate  of  the  will  by  the  Clerk  of  the  Court  of  Chancery 
of  La  Fayette  County,  Mississippi,  did  not  show  aflBrmatively 
that  the  will  was  executed  according  to  the  laws  of  North  Car- 
olina, and  therefore  that  the  lands  situated  in  North  Caro- 
lina did  not  pass  to  the  plaintiff  under  the  will.  To  an  un- 
derstanding of  this  contention  it  becomes  necessary  to  exam- 
ine the  proceedings  of  the  Mississippi  Court  in  reference  to 
the  probate  of  the  will.  The  record  of  that  Court  was  prop- 
erly certified,  and  from  it,  it  appears  that  the  will  was  sub- 
scribed by  two  witnesses;  that  the  witnesses  subscribed  in 
the  presence  of  the  testator  and  at  his  request ;  that  the  testa- 
tor, at  the  time  of  his  signing  the  will,  was  of  sound  and 
disposing  memory,  and  that  he  was  over  twenty-one  years 
of  age.  The  examination  of  the  witnesses  to  the  will,  how- 
ever, was  signed  and  certified  by  the  Clerk  separately  from 
the  certificate  of  probate  made  by  the  Clerk,  and  on  that  ac- 
count the  defendants  contend  that  our  statute,  2149  of  The 
Code,  which  provides  that  the  certificate  of  probate  shall 
embody  the  substance  of  the  proofs  and  examination,  was  not 
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complied  with.  The  examination  of  the  witnesses  containing 
the  essentials^  according  to  the  laws  of  North  Carolina,  for 
the  order  of  probate  of  the  will,  was  of  the  same  date  and  in 
the  same  proceeding  as  the  certificate  of  probate,  and  the 
certificate  of  probate  set  forth  that  the  will  had  been  duly 
proved  as  required  by  law.  We  think  that  the  certificate  of 
the  Clerk  was  sufficient,  for  it  referred  to  the  proof  of  the 
will  already  made  in  the  proceedings  of  the  probate.  But  the 
defendants  further  insist  that  the  certificate  of  the  officer  to 
the  record  of  the  proceedings  did  not  refer  to  anything  but 
the  will  and  the  certificate  of  probate;  that  it  did  not  embrace 
the  examination  of  the  witnesses.  That  point  is  not  directly 
presented  by  the  appeal,  for  the  record — ^the  whole  record — 
is  in  evidence,  and  without  objection,  so  far  as  the  appeal  is 
concerned,  and  it  embraces  the  examination  of  the  witnesses 
to  the  will.  However,  we  might  as  well  say  that  we  think  the 
certificate  of  probate  refers  to  the  certified  examinations  of 
the  witnesses,  and  that  the  whole  forms  one  transaction.  The 
exceptions  were  not  by  any  means  frivolous ;  they  were  urged 
by  counsel  learned  in  the  law,  with  zeal,  but  we  can  not  con- 
cur in  their  view  of  the  matter. 

The  probate  of  the  will  then  being  sufficient  to  pass  the 
property,  that  part  of  the  case  being  treated  as  upon  de- 
murrer to  the  evidence,  we  are  brought  to  the  consideration 
of  the  other  branch  of  the  case.  The  plaintiff's  evidence 
showed  that  her  devisor  and  S.  W.  Worrell  had  been  tenants 
in  common  of  the  lands,  and  that  the  defendants,  at  the  time 
of  the  trial,  and  before,  were  in  possession  of  the  same,  claim- 
ing by  deeds  purporting  to  convey  the  whole  from  successive 
grantees  of  Worrell.  Now,  the  contention  of  the  defendants 
is  that,  as  the  plaintiffs  proved  on  the  trial  that  the  defend- 
ants went  into  possession  of  the  lands  under  deeds  purport- 
ing to  convey  the  whole  interest,  the  presumption  (section 
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146  of  The  Code)  that  she  had  been  in  possession  within 
twenty  years  before  the  bringing  of  this  action,  she  having 
shown  the  l^al  title  in  her  to  her  interest,  had  been  rebutted ; 
and  further,  that  from  the  plaintiff's  evidence,  the  presump- 
tion arose  that  the  defendant's  possession  became  adverse 
and  began  from  1866,  the  date  of  the  execution  of  the  first 
deed,  conveying  the  entire  estate,  and  that  it  was  incumbent 
on  the  plaintiff  to  show  possession  in  herself  or  some  one 
from  whom  she  claimed,  within  twenty  years  before  the 
commencement  of  the  action.  However  plausible  this  con- 
tention may  appear,  it  can  not  be  sustained  upon  reason,  or 
under  the  decisions  of  this  Court.  There  had  been  a  tenancy 
in  common  at  one  time  between  the  plaintiff's  devisor  and 
Worrell,  from  whom,  through  successive  conveyances,  the 
defendants  claim,  and  the  plaintiff's  evidence  did  not  show 
iny  adverse  possession  on  the  part  of  the  defendants.  It  only 
went  to  prove  entry  by  the  defendants  on  the  land  (section  5 
of  the  complaint,  section  8  of  the  answer,  put  in  evidence  by 
the  plaintiff).  The  possesion  of  one  tenant  in  common  ♦is  in 
law  the  possession  of  all.  Covington  v.  Stuart,  77  N.  C, 
150;  Neely  v.  Neely,  79  N.  C,  478.  And  the  rule  is  the 
same  when  one  enters  to  whom  a  tenant  in  common  has  by 
deed  attempted  to  convey  the  whole  land.  In  the  case  of 
Wflrd  v.  Farmer,  92  N.  C,  93,  the  Court  said :  "In  the  more 
recent  case  of  Caldwell  v.  Neely,  81  N.  C,  114,  where  there 
were  two  tenants  in  common  and  one  of  them  undertook  to 
convey  the  whole  tract  and  a  full  estate  therein  to  the  de- 
fendant, and  he  took  possession  immediately  and  claimed  to 
be  absolute  owner,  it  was  held  that  the  ouster  of  one  tenant 
in  common  by  another  will  not  be  presumed  from  an  ex- 
clusive use  of  the  common  property  and  the  appropriation 
of  itsprofitsto  himself  for  a  lessperiod  than  twenty  years;  and 
the  result  is  not  changed  when  one  enters  to  whom  a  tenant 
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in  oommon  has  by  deed  attempted  to  oonvey  the  entire  tract'' 
To  the  same  effect  are  the  cases  of  Page  v.  Branch,  97  N.  C, 
97 ;  Ferguson  v.  Wright,  118  K.  C,  637. 

There  was  error  in  the  order  dismissing  the  action. 

New  trial. 


A.  CAPEHART  et  al.,  executors  of  W.  J.  Capehart,  y.  W.  P.  BURRUS 

and  wife. 

(Decided  February  28,  1899). 

Rehearing — Stare  Decisis,  Interest  Reipublicae,  ut  finis 

litium. 

No  case  ought  to  be  reversed  upon  petition  to  rehear,  unless  it  is 
clearly  shown  to  have  been  incorrectly  decided. 

Petition  to  Reheab  this  cause,  relating  to  the  construc- 
tion of  the  will  of  W.  J.  Oapehart,  decided  at  February 
Term,  1898  (122  K  C,  119)., 

Messrs.  Simmons,  Pou  &  Ward,  for  petitioners. 
Mr.  F.  D.  Winston,  contra. 

FuBOHEs^  J.  The  purpose  of  this  action  was  to  obtain 
a  judicial  construction  of  the  will  of  W.  J.  Capehart,  and  was 
decided  by  this  Court  at  February  Term,  1898  (122 
N.  C,  119). 

This  is  a  petition  to  rehear  the  cause  for  allied  errors  in 
the  decision  then  made. 

This  Court  does  not  claim  that  it  does  not  sometimes  comr 
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mit  errors  in  its  decisions.  This  is  in  fact  admitted  by  its 
providing,  by  its  own  Bules,  how  a  hearing  may  be  had. 

But  to  entitle  a  party  to  a  rehearing  the  error  should  be 
manifest.  It  is  not  sufficient  that  respectable  authority  may 
be  found,  from  which  a  reasonable  argument  may  be  made,  to 
prove  that  the  decision  was  erroneous.  Such  authorities  may 
be  found,  and  such  argument  may  be  made  in  almost  every 
case  of  importance,  while  the  authorities  and  arguments  sus- 
taining the  decision  are  as  strong,  or  stronger,  than  those 
against  it.  This  is  manifested  by  every  case  that  comes 
to  this  Court  upon  appeal.  They  have  all  been  decided  by 
the  Court  below;  they  can  only  come  to  this  Court  upon 
questions  of  law;  each  side  is  represented  by  learned  attor- 
neys; they  have  different  opinions  as  to  the  law  involved  in 
the  case,  and  it  comes  here  by  appeal  that  this  difference  of 
opinion  may  be  settled.  Both  sides  sustain  their  contentions 
by  authority  and  by  argument.  But  they  can  not  both  be 
right;  they  can  not  both  win ;  and  one  or  the  other  must  lose. 

It  is  important  to  litigants  that  their  cases  should  be  prop- 
erly decide<i,  and  this  is  not  the  only  importance  attaching  to 
an  opinion  of  this  Court.  If  it  is  erroneous,  it  may  be  used 
as  a  precedent  and  lead  to  other  erroneous  decisions.  But  it 
is  less  likely  to  have  this  effect  in  cases  construing  wills  than 
in  almost  any  other  case. 

It  is  said  by  this  Court  in  Brawley  v.  Collins,  88  N.  C, 
608 :  ^'It  is  seldom  that  we  can  derive  any  aid  from  an  exam- 
ination of  adudged  cases,  as  we  have  had  occasion  before  to 
remark,  in  consequence  of  the  great  diversity  of  terms  in 
which  a  testator  expresses  himself,  and  hence  each  case  must 
be  determined  by  itself."  Thus  showing  that  such  decisions 
are  not  considered  of  the  same  importance,  as  precedents,  as 
are  decisions  upon  other  matters. 

But  while  it  is  important  that  a  case  should  be  decided 
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right,  it  is  important  that  it  should  be  decided,  and  that  there 
should  be  an  end  to  the  litigation. 

It  was  said  in  Weisel  v.  Cobb,  122  N.  C,  67,  which  was  a 
petition  to  rehear  (decided  at  the  same  term  that  the  decision 
in  this  case  was  rendered),  that  "every  case  coming  before 
this  Court  is  thoroughly  investigated  and  carefully  consid- 
ered, and  while  we  are  liable  to  error — ^which  we  are  always 
ready  to  correct — that  error  must  be  clearly  pointed  out  to  us 
before  we  can  undertake  to  set  aside  a  solemn 
adjudication  involving  the  rights  of  others.  This  is 
the  clearly  defined  policy  of  this  Court,  and  has 
been  frequently  enunciated  in  immistakable  terms. 
In  Watson  v.  Dodd,  72  N.  C,  240,  Chief  Justice 
Peabson^  speaking  for  the  Court,  says :  "The  weightest  con- 
siderations make  it  the  duty  of  the  court  to  adhere  to  their 
decisions.  No  case  ought  to  be  reversed  upon  petition  to  re- 
hear, unless  it  was  decided  hastily,  or  some  material  point 
was  overlooked,  or  some  direct  authority  was  not  called  to 
the  attention  of  the  Court"  To  support  this  position,  the 
learned  justice  who  wrote  the  opinion  of  the  Court  cited 
more  than  a  dozen  cases. 

This  case  was  fully  and  carefully  considered  when  the  de- 
cision was  made,  and  upon  a  careful  reconsideration  we  see 
no  satisfactory  reason  for  reversing  the  decision  heretofore 
made. 

Petition  dismissed. 
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N.  C.  BBDDARD  and  wife.  FRANCES,  v.  W.  HARRINGTON  and 

wife,  PEARCT. 

(Decided  February  28,  1899). 

Wills — Devise. 

▲  derise  to  a  wife  during  her  life  or  widowhood,  and  after  her 
death,  remainder  to  a  granddaughter  in  fee,  terminates,  so 
far  as  the  widow  is  concerned,  upon  her  re-marriage;  but  the 
estate  of  the  granddaughter  does  not  commence  until  the 
death  of  the  first  taker — the  intermediate  interest  vests  In 
the  heir  of  the  testator. 

This  is  a  Case  Agreed^  submitted,  under  section  567  of 
The  Code,  to  the  decision  of  Bryan,  J.,  at  March  Term,  1898, 
of  the  Superior  Court  of  Pitt  County,  for  construction  of 
Frederick  White's  will. 

The  facts  are  as  follows: 

1.  Frederick  White  died  in  Pitt  County  in  1892,  leav- 
ing a  last  will  and  testament,  duly  probated  in  Pitt  County 
Superior  Court,  the  item  of  which,  material  to  this  case,  is 
as  follows: 

"Item  2.  I  lend  unto  Francis  White,  my  wife,  twenty- 
five  acres  of  land,  including  all  my  buildings,  and  the  land 
to  be  laid  off  around  the  buildings,  for  and  during  her  nat- 
ural life  or  widowhood."  "And  the  twenty-five  acres  I  have 
loaned  my  wife  I  give  and  bequeath  unto  my  granddaughter, 
Pearcy  Jones,  daughter  of  Joseph  Jones,  to  her  and  her  heirs 
in  fee-simple,  after  the  death  of  my  said  wife." 

2.  That  Pearcy  Beddard,  defendant,  is  the  Pearcy  Jones 
spoken  of  in  said  will. 

3.  That  Francis  Beddard  is  the  Frances  White,  widow  of 
Frederick  White,  spoken  of  in  said  will. 

4.  That  after  the  death  of  Frederick  White,  his  widow, 
Frances,  married  one  Moye,  who  died,  and  she  afterwards 
married  H.  C  Beddard,  plaintiff,  and  she  is  still  living. 


52  IN  THE  SUPKEME  OOUET.  [124 


Beddabd  v.  Habbinqton. 


5.  That  said  Joseph  Jones  is  guardian  of  said  Pearcy 
Beddard  and  claims  that  as  soon  as  Frances  Beddard  married, 
after  the  death  of  Frederick  White,  said  Pearcy  Beddard 
became  owner  of  said  land  in  which  she  is  given  an  interest 
by  said  will. 

It  is  agreed,  if  the  Court  shall  be  of  opinion  that  said 
Pearcy  became  entitled  to  possession  of  said  land  when  said 
Frances  Beddard  married,  after  the  death  of  Frederick 
White,  then  judgment  shall  be  rendered  so  declaring;  but  if 
the  Court  shall  be  of  opinion  that  said  Pearcy  did  not  become 
entitled  to  possession  of  said  land  when  Frances  Beddard 
married,  after  the  death  of  Frederick  White,  then  the  Court 
shall  adjudge  that  Frances  Beddard  is  entitled  to  possession 
of  said  land  for  her  natural  life,  and  execution  shall  issue 
to  carry  into  effect  said  judgment. 

The  party  against  whom  judgment  is  rendered  shall  pay 
the  cost  of  this  proceeding. 

This  the  7th  day  of  March,  1898. 

Bond  &  Fleming^ 
Attorneys  for  Beddard  and  wife. 
Harding  &  Harding^ 
F.  G.  James^ 

Attorneys  for  Defendants. 

H.  C.  Beddard,  plaintiff  above  named,  being  duly  sworn, 
says : 

That  this  controversy  is  real,  and  the  proceedings  in  good 
faith,  to  determine  the  rights  of  the  parties,  and  this  Court 
would  have  jurisdiction  if  it  began  by  summons. 

H.  C.  Beddard. 

Sworn  to  and  subscribed  before  me,  March  8,  1898. 

E.    A.   MoYE, 
Clerk  Superior  Court. 
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And  thereupon,  the  following  judgment  was  rendered, 
to-wit: 

JUDGMENT. 

This  cause,  coming  on  to  be  heard,  all  parties  being  in  Court, 
it  is  adjudged,  ordered  and  decreed  that  Pearcy  Beddard 
has  no  right  to  possession  of  land  devised  in  will  of  Fred.  E. 
White,  until  the  death  of  Frances  Beddard. 

It  is  further  ordered  and  adjudged  that  Frances  Beddard 
is  entitled  to  possession  of  said  land,  devised  to  her  by  said 
will,  as  long  as  she  lives,  and  that  plaintiff  recover  of  de- 
fendants the  costs  of  this  action.  Let  execution  issue  to 
cany  out  the  provisions  of  this  judgment. 

Henby  R.  Bbyan^ 

Judge. 

From  this  judgment  the  defendants  appeal  to  the  Su- 
preme Court 

CASE. 

This  was  a  civil  action  tried  before  Bryan,  Judge,  at 
March  Term,  1898,  of  Pitt  Superior  Court,  upon  a  case 
agreed. 

Judgment  was  rendered  as  set  out  in  the  record,  from 
which  judgment  the  defendants  appeal  to  the  Supreme  Court. 
The  case  agreed  shows  the  contentions  of  the  parties. 
Bond  fixed  at  $25.    Approved. 

Bond  &  Fleming, 

Attorneys  for  plaintiff, 
Habding  &  Habdino, 
Attorneys  for  Defendants. 
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Messrs.  Harding  &  Harding,  for  defendants  (appellant). 
Mr.  J.  L.  Fleming,  for  plaintifiFs. 

Clark,  J.  The  devise  to  the  wife  "during  her  natural 
life  or  widowhood,"  by  the  settled  rules  of  construction,  was 
determinable  either  upon  her  death  or  re-marriage,  otherwise 
the  words  "or  widowhood"  would  be  meaningless.  2  Redf. 
Wills,  219.  The  widow,  having  re-married,  can  not  maintain 
the  action  to  recover  possession.  The  devise  to  the  grand- 
daughter, the  defendant,  "after  the  death  of  my  said  wife" 
can  not  take  effect  till  that  event,  but  that  can  not  avail  the 
plaintiff,  who  must  recover  on  the  strength  of  her  own  title, 
not  upon  defects  in  that  of  the  defendant.  If  there  is  no 
provision  in  the  will  (the  whole  of  which  is  not  before  us) 
devising  the  realty,  after  the  re-marriage  of  the  widow,  until 
the  devise  to  the  granddaughter  is  to  take  effect,  i.  e.  at  death 
of  the  widow,  the  realty  would  go  to  the  heirs-at-law  of  the 
devisor  for  such  interval,  and  the  granddaughter  would  be 
entitled  in  that  capacity  as  sole  heir,  unless  there  were  others, 
in  which  event  she  would  be  tenant  in  common  till  the  death 
of  the  widow,  when  she  would  become  sole  owner  under  the 
terms  of  the  devise. 

In  any  aspect,  the  plaintiff  is  not  entitled  to  recover,  and 
upon  the  case  agreed,  judgment  should  be  entered  in  favor 
of  the  defendant. 

Reversed. 
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F.  S.  ROTSTER.  trustee  of  J.  R.  Pender,  v.  W.  L.  STALLINQS, 

Sheriff  of  Edgecombe  County. 

(Decided  February  28,  1899). 

Assignment,  Deed  of — Preferred  Creditors — Badges  of 

Pratid — False  Promises. 

1.  The  debtor  had  the  right  (prior  to  the  enactment  of  the  Bank- 

rupt Act,  approved  July  1,  1898),  by  a  voluntary  assignment 
to  prefer  one  creditor  over  another,  provided  It  was  done 
merely  for  the  purpose  of  giving  the  preference,  and  not  for 
the  purpose  of  hindering,  delaying  or  defeating  other  cred- 
itors. 

2.  It  is  not  the  effect  of  the  preference,  but  the  intent  with  which 

it  is  made,  that  renders  it  fraudulent  and  void. 

3.  False  promises  to  pay  are  evidence  of  bad  faith,  but  are  not  to 

be  classed  among  the  usual  badges  of  fraud,  such  as  continu- 
ation of  possession,  or  a  secret  trust,  or  some  provision  for 
the  ease  and  comfort  or  benefit  of  the  assignor,  or  the  inser- 
tion of  a  feigned  debt. 

4.  Where  there  is  no  evidence  upon  an  issue,  it  ought  not  to  go  to 

the  Jury. 

Civn.  Action,  by  the  plaintiff,  trustee,  against  the  de- 
fendant, Sheriff,  to  recover  possession  of  personal  property 
described  in  the  complaint  and  detained  by  the  defendant 
by  virtue  of  sundry  executions  in  his  hands  upon  judgments 
against  John  R.  Pender,  tried  before  Norwood,  J.,  at  October 
Term,  1898,  of  Edgecombe  Superior  Court. 

The  plaintiff  offered  in  evidence  a  deed  of  trust  from  John 
R.  Pender  to  F.  S.  Royster,  trustee,  dated  April  23,  1897, 
registered  the  same  day  at  4:15  P.  M. 

The  answer  specifies  the  executions  in  the  defendant's 
hands  against  said  Pender,  levied  the  afternoon  of  the  same 
day,  but  at  a  later  hour  than  4:15  P.  M.,  on  the  property 
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claimed  by  plaintiff  under  the  assignment,  and  the  answer 
alleges  that  the  deed  of  assignment  was  fraudulent  and  void 
as  to  creditors. 

His  Honor  allowed  the  case  to  go  to  the  jury  upon  the 
issue  of  fraud,  over  the  objection  of  plaintiff;  and  the  ver- 
dict being  in  favor  of  the  defendant,  judgment  was  rendered 
against  the  plaintiff,  who  accepted  and  appealed. 

The  issues,  findings  and  evidence  offered  by  defendant  to 
invalidate  the  deed  are  stated  in  the  opinion. 

Messrs.  John  L,  Bridgers  and  Staton  £  Johnson,  for  plain- 
tiff (appellant). 

Messrs.  O.  M.  T.  Fountain  and  Oilliam  &  Oilliam,  for 
defendant. 

FuBCHEs^  J.  Pender,  an  insolvent  debtor,  made  an  as- 
signment of  the  property  in  controversy  to  the  plaintiff, 
Royster,  as  trustee,  for  the  benefit  of  creditors,  in  which  he 
preferred  a  part  of  his  creditors  over  others.  The  defendant 
is  the  Sheriff  of  Edgecombe  County,  who  levied  upon  and 
took  said  property  into  his  possession  by  virtue  of  executions 
in  his  hands  against  said  Pender.  And  this  action  is  brought 
by  the  assignee,  Royster,  to  recover  possession  of  this 
property. 

There  had  been  attempt  to  assign  this  property  by  Pender 
to  the  plaintiff  a  few  days  before  the  assignment,  now  under 
consideration,  was  made,  which  failed  for  the  reason  that  the 
assignor  did  not  file  the  schedule  of  debts  within  five  days 
from  the  date  of  its  execution,  as  required  by  law ;  and  this 
assignment  was  then  executed,  being  an  exact  copy  of  the 
first  assignment,  except  as  to  date. 

The  plaintiff  offered  in  evidence  the  deed  of  assignment 
from  Pender  to  him  conveying  the  property  in  controversy. 
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and  the  schedule  of  debts,  and  the  defendant,  having  ad- 
mitted the  possession  of  the  property,  the  plaintiff  rested  his 
case. 

The  defendant  admitted  that  the  execution  and  registration 
of  the  deed  of  assignment  to  the  plaintiff  antedated  his  levies 
on  the  property,  but  contended  that  the  deed  of  assignment 
was  fraudulent  and  void  as  to  creditors.  He  contended,  first, 
that  it  was  fraudulent  on  its  face  and  should  be  s6  declared 
ts  a  matter  of  law,  for  the  reason  that  plaintiff  did  not  put  in 
evidence  the  schedule  of  debts.  But  this  exception  seems  not 
to  be  true  in  fact,  as  it  appears  from  the  record  that  the 
schedule  was  offered  in  evidence.  But  if  it  should  be  held 
that  the  assignment  is  not  fraudulent  in  law,  he  alleges  that 
it  is  fraudulent  in  fact,  and  offered  the  following  evidence 
to  show  that  it  is : 

C.  B.  Mehegan,  witness  for  defendant,  testified  as  f oUows : 
'^  remember  when  I  heard  deed  of  assignment  was  executed 
by  Pender.  I  know  that  before  he  returned  from  a  trip  that 
he  took,  after  executing  the  first  deed,  there  were  summons 
issued  against  Fender.  I  searched  for  an  officer  to  serve 
smnmons.  I  found  the  township  constable  and  took  him  to 
the  depot.  The  train  had  not  come.  I  saw  Mr.  Clarence 
Johnson,  clerk  of  plaintiff,  get  on  the  train  and  go  in  the 
direction  of  Norfolk  Afterwards  I  saw  Royster  and  Pender 
get  off  the  train  together;  they  came  on  the  Norfolk  and 
Carolina  train.  Johnson  and  Mr.  Bridgers  met  Pender  at 
the  depot.  They  had  a  paper  which  Pender  signed  as  soon 
as  he  got  off  the  train.  Hilliard  Matthewson,  Constable,  was 
there  and  had  summons.  He  was  behind  Johnson  and  Pender 
and  I  did  not  see  what  he  did.  Johnson  was  on  a  bicycle 
and  passed  me  going  down  town  rapidly.  I  carried  the  Con- 
stable down  to  the  court-house.  Just  after  this  I  went  to 
carry  my  horse  to  the  stable,  and  when  I  came  back  I  saw 
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Johnson  coming  from  the  direction  of  the  Register's  office. 
After  this  I  asked  Pender  what  he  had  gone  off  for.  He  said 
he  had  gone  to  wait  until  things  had  settled  down  and  to  avoid 
the  annoyance  of  these  summons.  I  told  him  I  had  only  in- 
quired in  reference  to  his  not  having  filed  his  inventory.  Bil- 
liard Matthewson  told  me  thev  had  made  him  read  all  the 
summons  and  in  this  way  got  ahead  of  him." 

The  following  evidence  was  offered: 

Record  of  a  judgment,  bank  of  Tarboro  v.  Jno.  R.  Pender, 
docketed  April  23,  1897,  for  $2,000.  Record  of  judgment, 
John  F.  Shackelford  v.  John  R.  Pender,  for  $165,  docketed 
April  23,  1897.  Record  of  two  judgments,  Watkins,  Cot- 
trell  &  Co.  V.  John  R.  Pender,  for  $200  each,  docketed  April 
23,  1897.  Record  of  judgment,  C.  Billups  &  Co.  v.  John  R. 
Pender,  for  $56.86,  docketed  April  23,  1897.  Record  of 
judgment  of  Kellogg  Paint  Co.  v.  John  R.  Pender,  for  $28, 
docketed  April  23,  1897.  Record  of  five  judgments,  Bank  of 
Tarboro  v.  John  R.  Pender,  for  $200  each,  docketed  April 
23,  1897.  Record  of  judgment,  C.  B.  Mehegan  v.  John  R. 
Pender,  for  $84,  docketed  April  23,  1897.  Judgment  Mitch- 
ell Mfg.  Co.  V.  John  R.  Pender,  for  $8,  docketed  April  28, 
1897.  Judgment  of  Shourting,  Daily  &  Gates,  for  $38.75, 
docketed  same  date.  Judgment  Henry  Walk  v.  John  R.  Pen- 
der, for  $71.59,  docketed  same  date.  Judgment  J.  C.  Me- 
hegan, for  $28.90,  docketed  same  day.  Judgment  Duval  & 
Reynolds,  for  $45.37,  docketed  same  date.  Two  judgments 
Buck  Stove  and  Range  Co.  v.  John  R.  Pender,  one  for 
$197.22  and  another  for  $190,  docketed  May  3,  1887.  Judg- 
ment John  T.  Lewis  &  Bros.  Co.  v.  John  R.  Pender,  for 
$110.59,  docketed  June  9,  1897.  Keen  &  Hagerty  ,  judg- 
ment for  $60.36,  docketed  Jime  9,  1897. 

It  is  admitted  by  the  defendants  that  these  judgments  were 
docketed  subsequently,  but  immediately  after  the  deed  was 
filed  for  registration. 
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Hilliard  Matthewson  testified  for  the  defendant:  ^^I  am 
Constable.  I  remember  the  time  of  the  execution  of  the  deed, 
but  can  not  give  the  date.  I  had  summonses  against  Pender 
in  my  hands.  Mr.  Meh^an  put  most  of  them  in  my  hands. 
Most  of  them  were  in  favor  of  the  Bank  of  Tarboro.  I  went 
to  the  train  that  morning.  I  saw  Clarence  Johnson  there. 
I  went  again  about  12  o'clock.  I  went  back  to  meet  the  af- 
ternoon train — N.  &  C.  train.  I  saw  Pender ;  he  came  from 
Rocky  Mount.  I  saw  Mr.  Bridgers  and  Johnson  there  also. 
if r.  Bridgers  called  Pender,  and  they  went  into  the  operator's 
office  together ;  I  followed  them ;  they  had  a  paper.  I  read 
my  summons  to  Pender.  I  don't  know  whether  Pender 
signed  any  paper  there.  After  I  got  back  to  town  I  saw  John- 
son in  the  court-house  yard.  I  had  to  read  all  the  summonses. 
Mr.  Bridgers  said  read  them  all.    I  told  Mehegan  this." 

L.  V.  Hart  testified  for  defendant:  "I  was  teller  in  the 
Bank  of  Tarboro  in  1897.  I  presented  a  note  of  $200  to  J.  R. 
Pender  for  payment  Saturday  morning,  April  17,  1897,  be- 
fore the  registration  of  his  first  assignment.  He  told  me  that 
he  would  pay  the  note  the  first  thing  on  Monday  morning. 
I  had  four  other  notes  of  $200  each  against  him,  but  this  was 
the  only  one  due  at  that  time.  (Letter  examined  by  witness 
dated  4-3-97.)  It  is  on  Pender's  letterhead.  This  letter  and 
signature  are  in  Pender's  handwriting,  to  best  of  my  knowl- 
e<lge  and  belief.  (Examined  letter  dated  February  10, 
1>^97.)  The  signature  to  this  letter  is  in  Pender's  handwrit- 
ing, to  the  best  of  my  knowledge  and  belief.  Both  these  let- 
ters are  written  to  C.  Billups  &  Son.  (Witness  examined  a 
contract  between  J.  R.  Pender  and  the  Bank  of  Tarboro, 
dated  March  18,  1897.)  The  signature  to  this  paper  is 
Pender's  to  the  best  of  my  knowledge  and  belief." 

J.  F.  Shackelford  testified  for  the  defendant :  "I  am  Pres- 
ident of  the  Bank  of  Tarboro.  Bank  had  claims  against  Pen- 


60  IN  THE  SUPREME  COURT.  [124 

ROYBTEB  V,   STALLINOS. 

der  when  he  made  deed  of  assignment.  I  had  instructed  Hart 
to  collect  the  $200  note  from  Pender.  He  told  me  that  he 
had  seen  Pender  aijd  Pender  had  promised  to  pay  it  on  Mon- 
day morning.  On  Monday  morning  Pender  was  absent  from 
town." 

Clarence  A.  Johnson  testified  for  the  defendant:  "I  was 
in  the  employment  of  Mr.  Royster,  the  plaintiff,  at  the  time 
the  deed  of  trust  was  made  and  am  still  in  his  employ.  Pen- 
der went  off  and  returned  April  23rd,  the  date  of  the  second 
deed  of  trust.  I  went  to  the  depot  with  Mr.  Bridgers.  I 
went  to  witness  Pender's  signature.  Deed  was  executed  at 
depot.  I  saw  Matthewson,  the  Constable,  there.  I  went  back 
to  town  on  bicycle  and  had  deed  registered.  I  did  these 
things  by  direction  of  Mr.  Bridgers,  attorney  for  Pender.  I 
went  down  to  N  &  0.  E.  R.  50  miles  to  meet  Pender,  at  the 
direction  of  Mr.  Bridgers.  I  did  not  meet  him." 

CROSS 'examination  by  plaintiff. 

"I  witnessed  the  deed  at  the  depot.  Mr.  Bridgers  told  me 
that  the  first  deed  of  trust  was  void  because  no  schedule  was 
filed,  and  that  it  was  necessary  to  execute  another.  Mr. 
Bridgers  told  me  to  have  the  papers  recorded  right  away  and 
for  that  reason  1  made  haste.  I  saw  the  Constable  with  pa- 
pers for  Pender  at  the  depot,  and  after  getting  the  second 
deed  signed,  I  made  haste  for  the  Register  of  Deeds'  office. 

Exhibits  "A,"  "B"  and  "C"  offered  in  evidence. 

It  is  agreed  that  the  value  of  the  property,  exclusive  of  the 
exemptions,  is  $24,000. 

(Witness  acknowledges  his  signature  to  the  three  letters 
heretofore  exhibited  to  the  witness  Hart,  and  now  marked  re- 
spectively Exhibits  "A,"  '^B"  and  "C."  Also  acknowledged 
to  another  letter  marked  "D.") 

I  was  dealing  with  Billups  and  Co.,  buying  from  them.    I 
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wrote  to  Billups  that  I  would  pay  in  sixty  days'  time,  and 
they  charged  me  cash  and  we  had  a  disagreement.''  {A<^ 
knowledged  telegram  dated  April  13,  1897,  to  Billups,  Son 

&Co,). 

The  foregoing  letters  and  telegrams  were  offered  in  evi- 
dence and  read. 

The  plaintiff  objected  as  being  incompetent;  objection 
overruled.    Exception  by  plaintiff. 

Exhibit  "B." 

North  Cabolina — ^Edgecombe  County. 

Whereas,  J.  R.  Pender  is  indebted  to  Bank  of  Tarboro  in 
the  sum  of  one  thousand  dollars,  carrying  interest  at  six  per 
centum  from  date,  payable  quarterly,  for  which  he  has  this 
day  executed  and  delivered  to  said  bank  his  five  notes  of  even 
date  herewith,  payable  on  demand;  and  whereas,  said  bank 
is  willing  to  give  time  for  the  payment  of  said  notes  as  fol- 
lows, viz: — The  first  note  to  be  paid  with  interest  thirty 
days  from  date,  and  each  note  to  be  paid  thirty  days  after 
the  payment  of  the  one  number  just  prior  to  it — in  each  case 
the  interest  to  be  paid  in  full  with  note.  Non-payment  of 
any  note  when  the  thirty  days  expires  voids  the  agreement 
and  the  notes  to  be  due  as  on  their  face.  It  is  also  agreed 
that  said  Pender  may  pay  these  notes  at  any  time  before  the 
times  herein  specified.  By  reason  of  the  extending  of  the 
time  of  the  payment  of  these  notes  said  Pender  hereby  pledges 
his  word  that  should  any  crisis  arise  in  his  affairs  by  which  he 
would  be  pressed  for  money  he  will,  in  any  and  all  events  and 
under  any  circumstances,  protect  the  Bank  of  Tarboro  in  the 
payment  or  securing  the  payment  of  these  notes. 

This  March  18th,  1897. 

G.  M.  T.  Fountain, 

J.  R.  Pendeb. 

Attorney  for  Bank. 
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Exhibit  "A." 

Tarbobo,  N.  C,  2-10-97. 

Mb.  C.  Billups,  Norfolk,  Va. 

Deab  Sib:  We  here  emclose  check  asked  for.  We  agree 
with  you  that  our  action  seems  rather  arbitrary,  but  you  must 
admit  that  we  had  every  reason  to  suppose  we  were  to  get  the 
goods  on  sixty  days  when  we  ordered  them.  Don't  be  so  hard 
on  a  young  fellow  who  is  working  to  build  himself  up;  be 
more  liberal.  We  are  not  going  to  rob  you,  we  assure  you. 
We  are  doing  a  nice  business  for  cash  only  and  by  getting  a 
little  time  we  can  do  more.  I  hope  that  when  you  were 
young  you  had  more  to  start  with  than  I  did.  However,  our 
wants  will  be  few,  and  we  will  always  in  future  expect  to  pay 
for  goods  on  receipt  of  invoice  and  will  always  send  check. 
We  much  prefer  sending  check  to  having  you  draw.  The 
bank  seems  to  take  a  great  delight  in  returning  papers.  We 
would  have  paid  the  draft  when  due,  but  when  boy  called  we 
were  out  and  never  saw  it. 

Yours  truly,    ^  J.  R.  Pendeb. 

Exhibit  "C." 

Tabbobo,  N.  C,  4-3-97. 

0.  BiLrLUPs^  Son  &  Co.,  Norfolk,  Va. 

Gents: — ^We  are  very  sorry  indeed  you  could  not  accept 
the  note  we  sent  you.  We  will  send  you  check  on  10th  for 
the  entire  account.    We  trust  this  will  be  satisfactory. 

Yours  truly,  Jno.  R.  Pendxb. 

Of  course  if  this  is  not  entirely  satisfactory  we  will  do  as 
you  demand.  Next  week  being  first,  we  will  make  good  col- 
lections. 
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Exhibit  "D." 

Tabbobo,  N.  C,  3-29-1897. 

C.  BiLLUPs,  Son  &  Co.,  Norfolk,  Va. 

Gbnts: — ^Please  find  enclosed  note  due   in   25   days  for 
$57.21.    Kindly  accept  this  and  greatly  oblige  me.    Should 
you  be  unwilling,  we  will,  of  course,  do  as  you  may  require. 
Yours  truly,  Jno.  R.  Pbndbb. 

TBLBOBAM. 

Tabbobo,  N.  C,  April  13th,  1897. 

C.  BiLLUPs,  Son  &  Co.,  Norfolk,  Va. 

Check  by  to-morroVs  mail. 

Jno.  R.  Pbndbb. 

"I  left  Monday  morning  about  7  o'clock,  after  making  the 
first  deed  of  assignment.  One  of  my  notes  to  the  bank  was 
presented  to  me  on  the  evening  of  April  17th,  1897.  I  had 
executed  the  deed  before  this  was  presented  to  me,  but  had 
not  recorded  same. 

BE-DIBECT  EXAMINATION. 

"I  could  not  make  the  collection  that  I  expected  in  order  to 
pay  the  Billups  note.  I  thought  I  had  sufficient  assets  to 
protect  the  bank  and  any  debt  that  I  preferred.  I  thought  all 
of  my  creditors  could  be  paid  out  of  my  stock  of  goods." 

The  following  issues  were  submitted  to  the  jury : 

1.  "Was  the  deed  executed  to  defraud,  hinder  and  delay 
the  creditors  of  John  R  Pender  ?"    Ans.  "Yes." 

2.  "la  the  plaintiff  the  owner  of  the  property  as  alleged 
in  the  complaint  ?"  Ans.  "No." 

8.    ^'What  is  the  value  of  the  property  ?"    Ans.  "$2,400." 
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The  burden  of  the  first  issue  was  upon  the  defendant,  and 
according  to  the  view  we  take  of  the  case  this  is  the  only  issue 
necessary  to  be  considered.  We  have  copied  the  whole  of  de- 
fndant's  evidence  and  do  not  think  it  proves,  or  tends  to 
prove,  in  a  legal  sense,  that  said  deed  is  a  fraudulent  one. 

It  is  true  that  under  this  deed  some  of  the  creditors  of  the 
assignor,  Pender,  will  be  paid  in  full,  while  other  creditors 
will  get  little  or  nothing  on  their  debts.  This  is  the  result 
of  all  such  assignments  where  the  assignor  is  insolvent.  But 
this  does  not  make  the  assignment  fraudulent,  as  understood 
in  law,  and  make  it  void  under  the  statute.  The  debtor  has 
the  right  to  prefer  one  creditor  over  another  if  he  sees  proper 
to  do  so,  provided  he  does  this  for  the  purpose  of  giving  a 
preference  to  a  part  of  his  creditors,  and  not  for  the  purpose 
of  hindering,  delaying  or  defeating  other  creditors.  It  is  not 
the  effect  that  may  result  from  the  terms  of  the  trust  in  pre- 
ferring one  creditor  over  another,  but  the  intent  with  which 
it  is  made,  that  renders  it  fraudulent  and  void.  It  is  the 
intent  of  the  maker  to  hinder  and  delay  his  creditors  that  con- 
tains the  virus  of  destruction. 

It  is  true  that  courts  and  juries  can  not  see  and  know  the 
intent  of  an  assignor  except  from  his  words  and  acts.  Where 
he  expresses  his  intent — ^his  purpose  to  be — ^to  defraud  his 
creditors,  we  need  not  look  further.  This  will  avoid  the  as- 
signment. But  if  he  has  not  so  declared  his  purpose,  then  we 
have  to  look  to  his  acts  to  ascertain  the  intention  with  which 
the  assignment  was  made — ^to  what  are  called  the  'Tjadges 
of  fraud." 

We  have  many  cases  in  our  Reports  defining  what  are 
"badgesof  fraud" under  the  statute  (The  Code,  section  1545,) 
and  what  are  not.  And  as  we  are  of  the  opinion  that  there 
is  no  evidence — no  badges  of  fraud — it  will  be  proper  for 
us  to  state  what  are  not  badges  of  fraud,  as  well  as  to  state 
what  are  the  usual  badges  of  fraud. 
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An  assignor  may  prefer  one  creditor  to  another  without 
committing  fraud.  Moore  v.  Hinnant,  89  N.  C,  455 ; 
Bump  on  Fraudulent  Con.,  218 ;  Hafner  v.  Irwin,  23  N.  C, 
490.  To  do  so  is  not  fraud.  To  avoid  an  assignment  it  is 
absolutely  necessary  that  there  should  be  evidence  of  a 
fraudulent  intent  on  the  part  of  the  assignor,  and  the  fact 
that  some  of  the  creditors  are  preferred  to  others  is  no 
evidence  of  such  intent.  The  usual  badges  of  fraud  are 
continuation  of  possession,  or  a  secret  trust,  or  some  pro- 
vision for  the  ease  and  comfort  or  benefit  of  the  assignor, 
or  the  insertion  of  some  feigned  debt  not  due  by  the  as- 
signor.    This  cause  has  none  of  these  badges. 

The  latest  expression  of  this  Court  on  this  subject  is 
Barber  v.  Buffaloe,  122  N.  C,  129.  In  that  case  it  was 
held  that  there  was  sufficient  evidence  of  fraud  to  take  the 
case  to  the  jury.  But  that  was  a  much  stronger  case  than 
this.  There  the  party  preferred  was  a  relation  of  the  as- 
signor — went  IG  miles  on  Sunday  night  with  the  attorney 
who  drew  the  deed  of  assignment — bought  in  the  property 
with  the  debt  secured,  and  allowed  the  assignor  to  remain 
in  possession  free  of  rent.  This  was  evidence  of  a  secret 
trust  and  benefit  to  the  assignor,  and  the  turning  point  in 
the  case,  and  distinguished  it  from  the  same  case  when  be- 
fore this  Court  at  a  former  term  (111  N.  C,  206). 

The  facts  in  this  last  case  (111  N.  C,  206,)  are  very 
much  the  same  as  those  in  the  case  now  being  considered. 
They  are  as  strong,  and  in  our  opinion  stronger,  and  they 
were  held  in  that  case  not  to  be  sufficient  evidence  of  fraud 
to  carry  the  case  to  the  jury. 

There  is  an  abundance  of  evidence  in  this  case  of  promises 
to  pay  on  the  part  of  Pender,  that  were  not  kept.  Some  of 
them  may  have  been  made  to  keep  ofif  his  creditors  as  long  as 
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he  oould.  But  these  false  promises  to  pay  are  not  badges  of 
frauds  but  of  bad  faith. 

It  is  evident  that  there  was  quite  a  race  between  the  plain- 
tiff and  the  defendant  as  to  the  execution  and  registration 
of  the  deed  of  assignment  and  the  levy  of  the  executions, 
in  which  the  plaintiff  won.  But  this  is  no  badge  of  fraud. 
Barber  v.  Buffaloe,  111  N.  C,  206.  There  is  no  allegation 
but  what  the  debts  preferred  in  the  assignment  were  just 
debts,  due  by  the  assignor,  Pender. 

We  do  not  like  to  say  there  was  no  evidence,  after  the 
matter  has  been  submitted  to  a  jury,  and  they  have  said  by 
their  verdict  that  there  was  sufficient  evidence  upon  which 
to  find  a  verdict,  as  we  think  cases  are  sometimes  taken  from 
the  jury  when  they  should  have  been  submitted  to  them. 
But  when  we  find,  as  in  this  case,  that  the  issue  has  been  sub- 
mitted to  the  jury  without  evidence,  it  is  our  duty  to  say 
so.    Trumbull  v.  Oibbons,  22  N.  J.  Law,  149. 

There  were  some  exceptions  as  to  evidence,  but  these  are 
not  tenable  and  are  not  sustained. 

New  trial. 


JAMES  E.  TEMPLE,  administrator  of  W.  T.  Temple,  v.  MASbA- 
CHUSETTS  BENEFIT  LIFE  ASSOCIATION. 

(Decided  February  28,  1899). 
Issues — Verdict — Contradictory  Findings. 


The  remedy  for  inconsistent  and  contradictory  findings  of  the  IssueB 
submitted  to  the  Jury  is  to  set  aside  the  verdict. 

Civil  Action^  upon  a  life  insurance  policy,  tried  before 
Timberlake,  J.,  at  July  Special  Term,  1898,  of  Pasquo- 
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TAiTK  Superior  Court.  The  policy  had  this  clause  on  the 
back  of  it:  "This  policy  shall  not  become  operative  so  as 
to  bind  the  Association  until  the  first  annual  premium  is 
paid  and  the  policy  is  actually  delivered  to  the  member 
herein  named,  during  his  life  and  good  health." 

The  application  for  insurance  was  made  by  the  intestate 
ot  plaintiff  on  January  5,  1897,  and  stated  that  he  was  in 
good  health — his  answer  being  in  the  negative  to  the  follow- 
ing  inquiry  made  in  his  examination: 

Q.  17.  "Have  you  any  ailment,  disease  or  disorder,  or 
suspicion  of  any?"    A.  "No." 

The  premium  was  paid  and  the  policy  was  delivered  to 
the  assured  on  January  11,  1897.  He  died  March  16,  1897. 
The  defense  was,  that  he  was  in  bad  health  when  the  appli- 
cation was  made,  January  5,  and  when  the  policy  was  de- 
livered, January  11,  1897.  The  evidence  was  conflicting 
as  to  the  state  of  his  bodily  health  in  January,  1897,  but 
there  was  no  evidence  of  a  change  of  health  between  the 
application,  January  5,  and  the  delivery  of  the  policy  and 
payment  of  premium,  January  11.  The  evidence  was  to 
the  contrary.  He  was  engaged  in  his  usual  business,  haul- 
ing logs,  up  to  eight  or  ten  days  of  his  death. 

The  fourth  issue  reads : 

4-  ^T)id  insured  make  false  representations  in  his  appli- 
cation and  examination  ?" 

To  this  the  jury  answered,  "No." 

The  sixth  issue  reads: 

6.  "Was  said  policy  delivered  to  W.  T.  Temple  during 
his  lifetime,  and  while  in  good  health?" 

To  this  the  jury  answered,  "No." 

The  plaintiff  moved  the  Court  to  set  aside  the  verdict  of 
the  jury,  for  the  reason  that  their  findings  are  inconsistent. 
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Motion  overruled;  plaintiff  excepted, judgment  in  favor  of 
defendant. 

Appeal  by  plaintiff. 

Messrs.  0.  W.  Ward  and  E.  F.  Aydlett,  for  plaintiff  (ap- 
pellant). 

Messrs.  Shepherd  &  Bushee,  J.  W.  Hinsdale,  and  Pruden 
&  Pruden,  for  defendant. 

Olark^  J.  The  application  for  insurance  was  made  Jan- 
uary 5th,  1897 ;  the  policy  was  delivered  to  the  assured  Jan- 
uary 11,  1897,  and  he  died  March  16,  1897.  The  defendant 
relies  upon  a  clause  on  the  back  of  the  policy — "This  policy 
shall  not  become  operative  so  as  to  bind  the  Association  un- 
til the  first  annual  premium  is  paid  and  the  policy  is  actu- 
ally delivered  to  the  member  herein  named  during  his  life 
and  good  health."  The  jury  responded  "No"  in  response 
to  the  fourth  issue — "Did  insured  make  false  representa- 
tions in  his  application  and  examination?"  and  there  was 
no  exception.  There  was  no  evidence  of  a  change  of  health 
between  the  application,  January  5th,  and  the  delivery  of 
the  policy  and  payment  of  premium  January  11th.  On  the 
contrary  the  evidence  of  defendant's  witnesses  concurred 
with  plaintiff's,  that  the  assured  was  at  work  as  usual  in  his 
business  of  hauling  logs  up  to  eight  or  ten  days  of  his  death, 
and  the  attending  physician  says  he  died  of  gastralgia,  a  dis- 
ease which,  from  its  nature,  could  not  have  possessed  him 
on  January  11th,  at  the  delivery  of  the  policy,  if  he  worked 
hauling  logs  for  nearly  two  months  thereafter. 

The  jury  find,  "No"  as  to  the  sixth  issue — "Was  said 
policy  delivered  to  W.  T.  Temple  during  his  lifetime  and 
while  in  good  health  ?"  There  being  not  a  scintilla  of  evi- 
dence as  to  change  of  health   between  the  application  on 
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January  5,  when  the  response  to  the  fourth  issue  finds  that 
the  applicant's  representations  as  to  his  health  were  true, 
and  the  delivery  of  the  policy  on  January  11th,  these  find- 
ings are  clearly  inconsistent  and  contradictory.  The  brev- 
ity of  time — six  days — ^warranted  no  presumption  of  change 
of  health,  and  upon  identically  the  same  evidence  the  jury 
have  made  contradictory  findings.  The  Court  should  have 
granted  the  plaintiff's  motion  to  set  aside  the  verdict  upon 
that  groiind. 
Xew  trial. 


M.  F.  STANCELL  v.  GEORGE  P.  BURGWYN. 

(Decided  February  28,  1899). 
Mutual  Accounts — Statute  of  Limitations. 

m 

Mutuality  of  accounts  may  be  the  result  of  direct  agreement,  or  it 
may  be  inferred  from  the  dealings  of  the  parties — if  estab- 
lished, it  renders  unavailable  the  defence  of  the  statute  of  lim- 
itations to  both  parties. 

Civil  Action,  for  goods  sold  and  delivered,  tried  before 
Norwood,  J,,  at  Fall  Term,  1898,  of  Northampton  Supe- 
rior Court. 

There  was  claim  and  counter-claim;  and  the  statute  of 
limitations  was  pleaded  by  each  party  to  the  other's  account. 

The  defendant  read  in  evidence  a  receipt  to  him  from 
the  plaintiff  for  $15,  given  after  suit  begun,  which  states 
that  the  application  for  the  amount  shall  be  determined 
after  "the  accounts  between  us,  and  now  unsettled,  are  ex- 
amined and  correct  balance  found,"  and  the  money  to  be 
refunded,  with  interest,  should  there  be  no  balance  due. 
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Under  instruction  from  the  Court,  excepted  to  by  plaintiff, 
the  jury  found  that  the  statute  of  limitations  was  not  appli- 
cable, either  to  the  claim  of  plaintiff  or  the  counter-claim 
of  defendant.  Upon  this  finding,  the  Court  ordered  a  refer- 
ence to  take  and  state  the  account,  under  section  421  of  The 
Code. 

Plaintiff  appealed. 

Messrs.  R.,  B.  Peebles  and  Thos.  W.  Mason,  for  plain- 
tiff (appellant). 

Messrs  MacRae  &  Day,  for  defendant. 

MoNTQOMEBT^  J.  This  actiou  was  like  the  old  one  of 
assumpsit  for  goods  and  wares  sold  and  delivered  by  the 
plaintiff  to  the  defendant.  The  answer  sets  up  for  defence 
a  counter-claim  for  goods  and  wares  sold  to  the  plaintiff.  In 
the  replication  the  plaintiff  pleads  the  statute  of  limita- 
tions to  the  counter-^laim.  The  issue  joined  on  the  statute 
of  limitations  is  the  only  matter  before  this  Court.  In  the 
judgment  below  for  the  defendant  the  account  between  the 
parties  was  referred  to  Thos.  N.  Hill,  Esq.,  for  investigation 
i^nd  report.  In  the  trial  the  plaintiff  and  defendant  were 
both  examined  as  witnesses,  each  for  himself,  but  we  think 
it  unnecessary  to  recite  the  evidence,  for  in  our  view  of  the 
case,  whether  or  not  the  statute  of  limitations  avails,  the 
plaintiff  depends  upon  the  plain  language  and  proper  con- 
struction of  a  receipt  which  he  gave  to  the  defendant  long 
after  this  action  was  commenced  and  the  complaint  and 
answer  filed.     The  receipt  is  a  follows: 

"Jackson,  K  C,  April  2,  1898. 

"Keceived  of  George  P.  Burgwyn  the  simi  of  fifteen  dol- 
lars, which,  when  the  accounts  between  us  and  now  unset- 
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tied  are  examined  and  correct  balance  founds  if  said 
Buj^wyn  is  indebted  to  me,  said  sum  is  to  go  as  a  credit  on 
such  sum  as  may  be  found  to  be  due  me,  and  if  not  indebted 
to  me,  said  sum  of  fifteen  dollars  is  to  be  refunded  by 
me  to  said  Burgwyn,  with  interest  from  date. 

M.  F.  Stanobul." 

That  receipt  was  in  evidence,  and  the  Court  instructed 
the  juiy  that  if  they  believed  the  evidence  they  should  an- 
swer the  issue  as  to  whether  the  defendant's  claim  was 
barred  by  the  statute  "No." 

We  think  there  was  no  error  in  the  instruction.  The  re- 
ceipt clearly  recognized  that  there  subsisted  between  the 
plaintiff  and  defendant  transactions  which  were  not  dis- 
jointed and  disconnected,  but  mutual  ones.  It  recognized  the 
fact  that  there  had  to  be  an  adjustment  between  them  as 
to  these  accounts  against  each  other.  The  principle  of  mu- 
tuality of  accounts  is  founded  on  the  assent  of  the  parties  that 
the  accounts  shall  be  continuing  and  mutual.  It  is  not,  how- 
ever, necessary  that  this  assent  must  be  the  result  of  a  di- 
rect agreement  to  that  effect;  it  may  be  inferred. 

No  error. 
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R.  S.  CHRISTIAN,  trustee,  and  J.  D.  and  R.  S.  CHRISTIAN  v.  R.  Y. 

YARBOROUGH  and  J.  R.  WILLIAMS,  administrators  of 

John   W.   Erwin;    J.    W.   PEARS  ALL   and   wife 

ANNIE  E.  PEARSALL,  RUFFIN  ERWIN, 

JAMES  ERWIN  and  S.  A.  JONES. 

(Decided  February  28,  1899). 

Agent  and  Principal — Attorney  and  Client — Cancellation 
of  Mortgage — Ratification — Judgment,  non-ohstante  ver- 
edicto. 

1.  An  attorney  is  the  agent  of  his  client.    Where  he  does  an  act 

exceeding  his  authority,  ratification  .by  the  client  will  render 
it   valid   and   binding. 

2.  Ratification  of  the  unauthorized  act  of  the  agent  will  be  pre- 

sumed, where  the  principal,  after  being  informed,  retains  the 
benefit  of  the  transaction  in  whole  or  in  part.  He  may  not 
share  the  benefit  of  a  contract  without  bearing  its  burdens, 
and  there  is  no  distinction  as  to  the  question  of  ratification, 
between  the  action  of  an  attorney  at  law  and  the  action  of  an 
attorney  in  fact 

8.  While  an  attorney  at  law  has  no  power  to  cancel  or  discharge 
a  deed  of  mortgage,  without  authority  conferred  by  his  cli- 
ent, yet  where  such  attorney  informs  his  client  that  he  is 
unable  to  complete  an  arrangement  agreed  upon  with  the 
debtor  for  obtaining  a  new  mortgage  and  the  sale  of  a  stock 
of  goods,  upon  which  the  creditor  has  a  lien,  unless  a  cancel- 
lation of  an  old  mortgage  was  made,  and  that  he  would  can- 
cel the  old  mortgage  by  &  day  named,  unless  directed  not  to 
do  so;  the  attorney  receiving  no  such  direction,  cancelled 
the  old  mortgage,  and  forwarded  to  his  client  the  new  mort- 
gage and  power  of  sale,  and  the  new  mortgage  was  returned 
without  objection  to  be  registered:  Held,  to  be  a  ratification 
by  the  client  of  the  act  of  cancellation  of  the  old  mortgage. 

4.  A  motion  for  Judgment,  nan  obstante  veredicto,  can  only  be  en- 
tertained at  the  instance  of  a  plaintiff. 

Civil  Action,  to  vacate  the  cancellation  entered  upon 
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the  margin  of  registration  of  a  mortgage  from  John  W. 
Erwin,  deceased,  to  the  plaintiffs,  on  the  ground  that  it  was 
the  unauthorized  act  of  their  attorney,  tried  before 
Bryan,  J.,  at  April  Term,  1898,  of  the  Superior  Court  of 
Fkaxklin  County. 

The  defendants — administrators  and  heirs-at-law  of  the 
intestate,  Erwin — claim  that  the  act  of  plaintiffs'  attorney, 
if  not  authorized,  was  at  least  ratified,  by  his  clients. 

The  circumstances  detailed  in  evidence  upon  which  both 
sides  claimed  the  verdict  of  the  jury  upon  the  issue — 1.  Has 
the  mortgage  from  J.  W.  Erwin  to  J.  I),  and  R.  S.  Chris- 
tian, dated  March  5,  1892,  been  duly  released  and  dis- 
charged ( — are  fully  stated  in  the  opinion. 

His  Honor  in  structed  the  jury  to  find  the  first  issue, 
"No."    Defendants  excepted.     The  jury  found  accordingly. 

The  defendants  then  moved  for  judgment  non  obstante 
veredicto.     Overruled.     Exception. 

Judgment  in  favor  of  plaintiffs. 

Appeal  by  defendants. 

Mr,  C,  M,  Cooke,  for  defendants  (appellants). 
Messrs,   Shepherd    &    Bushee    and    F,    8,    Spruill,    for 
plaintiffs. 

MoNTooMEBY,  J.  This  action  was  brought  to  have  de- 
clared null  and  void  a  release  and  satisfaction  of  the  provis- 
ions of  a  certain  mortgage  from  J.  W.  Erwin,  now  deceased, 
to  J.  D.  and  R.  S.  Christian,  entered  on  the  margin  of  the 
registry  in  Franklin  County,  North  Carolina.  John  W.  Er- 
win^ the  intestate  of  the  defendants  Yarborough  and  Whee- 
lass,  in  his  lifetime,  and  the  plaintiffs  before  they  were 
incorporated,  had  between  them  numerous  contracts  and 
agreements  concerning  the  indebtedness  of  the  intestate  to 
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them.  Erwin,  on  the  first  day  of  March,  1892,  executed  a 
deed  of  trust  to  B.  S.  Christian  upon  all  the  goods,  waree 
and  merchandise  in  the  store  of  the  intestate  to  secure  a 
debt  due  to  J.  D.  and  E.  S.  Christian.  On  the  6th  of  March 
following  he  executed  a  deed  of  mortgage  upon  his  interest 
in  a  certain  tract  of  land  in  Eranklin  County  to  the  same 
persons  to  secure  to  them  the  amount  of  $700.60,  which  they 
had  paid  for  the  intestate  to  Cohen,  Sons  &  Co.,  and  which 
amount  had  been  secured  by  a  deed  of  mortgage  to  the 
Cohens  upon  the  same  lands.  The  intestate  in  his  lifetime 
was  put  in  charge  of  the  stock  of  goods  conveyed  in  the 
deed  of  trust  of  March  1st,  1892,  as  the  agent  of  the  trustee 
for  the  sale  and  disposition  of  the  stock  of  goods,  the  same 
having  been  replenished  from  time  to  time.  It  further 
appeared  from  the  testimony  of  T.  B.  Wilder  that  in 
March,  1894,  Christian  employed  him  as  his  attomey-at- 
law  in  regard  to  the  debt  against  Erwin;  that  he  said  the 
matter  had  been  standing  about  two  years  and  he  wanted  the 
trusteeship  closed  up;  that  Erwin  would  come  to  see  him, 
Wilder,  and  sign  certain  papers  agreed  upon;  that  it  was 
not  understod  between  him  and  Christian  that  the  mortgage 
on  the  land  especially  was  to  be  released;  that  Erwin  did 
come  to  see  Wilder  on  April  4th  following  and  refused  to 
execute  the  papers  prepared  for  him  until  the  mortgage  on 
the  land  should  be  cancelled ;  that  Wilder  wrote  to  the  plain- 
tiffs at  Richmond  on  that  day,  informing  them  of  Erwin's 
demand  for  the  cancellation  of  the  mortgage  as  a  condition 
precedent  to  his  execution  of  the  papers  prepared  for  him, 
and  requested  an  answer  by  the  9th  inst,  as  on  that  day 
Erwin  would  return  for  the  purpose  of  completing  the  busi- 
ness. The  letter  to  plaintiffs  was  sent  by  special  delivery  and 
was  received  by  them  in  time  to  have  been  answered  before 
the  9th;  that  no  answer  having  been  received.  Wilder 
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leased  and  cancelled  the  mortgage  on  the  registry  on  the 
10th.  That  on  the  last-named  day  Wilder  sent  to  the  plain- 
tifipfl  a  new  mortgage  and  the  assent  of  Erwin  to  the  con- 
veyance by  R.  S.  Christian,  the  trustee  to  the  plaintiffs,  of 
the  property  conveyed  in  the  deed  of  trust  of  the  1st  of 
March,  1892.  That  those  papers,  together  with  a  bill  of 
sale  from  R.  S.  Christian,  trustee,  to  the  plaintiffs,  for  the 
goods  and  merchandise  conveyed  in  the  deed  of  trust  of 
March  1st,  1892,  were  returned  to  Wilder  for  registration  in 
Franklin  County,  as  they  were  satisfactory,  and  that  he  had 
them  all  registered  in  Franklin  County.  That  at  the  time 
he,  WUder,  sent  these  papers  to  the  plaintiffs  in  Richmond 
he  informed  them  by  letter  that  he  had  cancelled  the  mort- 
gage upon  the  land,  and  they  answered  not  a  word  until  after 
Erwin's  death. 

There  was  evidence  for  the  plaintiff  offered,  but  none 
contradictory  of  Wilder's  evidence  as  set  out  above.  Upon 
the  evidence  the  Court  instructed  the  jury  to  find  the  issue, 
"Has  the  mortgage  from  J.  W.  Erwin  to  J.  D.  and  R.  S. 
Christian,  dated  March  5th,  1892,  been  duly  released  and 
dischaiged?"  in  the  negative. 

We  think  there  was  error  in  that  instruction.  It  is  cer- 
tainly true  that  an  attorney  at  law  has  no  power  to  cancel 
or  discharge  a  deed  of  mortgage  without  the  authority  is 
conferred  to  do  so  by  his  client ;  and  in  this  case,  if  nothing 
else  appeared  but  the  simple  action  of  Mr.  Wilder  in  can- 
celling the  mortgage,  done  as  it  was,  without  the  authority 
of  the  plaintiffs,  the  act  would  be  of  no  force,  and  would  not, 
therefore,  bind  the  plaintiffs.  But  from  the  evidence  in  the 
case  there  seems  to  be  a  ratification,  in  law,  of  the  act  of 
Mr.  Wilder.  Before  he  cancelled  the  deed  it  is  admitted 
by  the  plaintiffs  themselves  that  they  had  received  from  him 
the  knowledge  of  his  purpose  to  do  so,  and  although  they  had 
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time  to  instruct  him  to  the  contrary,  thev  were  silent.  But 
further  than  this,  when  the  new  mortgage  from  the  intestate 
and  his  assent  to  the  sale  and  conveyance  of  the  personal 
property,  conveyed  in  the  deed  of  assignment  of  March  let, 
1S92,  by  R.  S.  Christian,  the  trustee,  to  the  plaintiffs,  were 
sent  by  Mr.  Wilder  to  the  plaintiffs,  they  were  informed 
of  the  cancellation  of  the  mortgage  on  the  land.  The  new 
mortgage  and  the  assent  by  the  intestate  to  the  sale  of  the 
personal  property  as  above  mentioned  were  in  the  eye  of  the 
law  substantial  benefits  accruing  to  the  plaintiffs  in  the  trans- 
action, and  they  can  not  be  allowed  to  accept  that  part  of  the 
transaction  which  is  for  their  benefit,  and  refuse  to  allow 
the  intestate  that  which  was  favorable  to  him.  Their  con- 
duct was  a  clear  ratification  of  the  action  of  Mr.  Wilder,  al- 
though he  was  not  authorized  to  cancel  the  mortgage  in  the 
beginning.  Where  an  agent  goes  beyond  his  authority  his 
principal  must  ratify  the  whole  transaction  or  repudiate  the 
whole.  He  will  not  be  allowed  to  ratify  that  portion  of  the 
contract  which  is  for  his  benefit  and  repudiate  the  other  be- 
cause it  is  against  his  interest.  "A  person  can  not  take  the 
benefit  of  it  (contract)  without  bearing  its  burdens.  The 
contract  must  be  performed  in  its  integrity."  E well's  Evan's 
Agency  (Ed.  1879),  p.  95. 

The  principal  can  not  of  his  own  mere  authority  ratify 
a  transaction  in  part  and  repudiate  as  to  the  rest.  He  must 
either  adopt  the  whole  or  none.  Story  on  Agency,  section 
250.  The  same  principle  is  announced  in  Ruddsill  v.  Falls, 
92  N.  C,  222.  And  there  is  no  distinction  as  to  the  question 
of  ratification  between  the  action  of  an  attorney-at-law  and 
the  action  of  an  attorney  in  fact.  They  are  both  agencies 
and  the  same  rule  applies  as  to  ratification.  Am.  &  Eng. 
Enc.  of  Law,  Vol.  3,  p.  374  (2nd  Ed.),  and  cases  there  cited. 
In  Tooher  v.  Sloane,  30  N.  J.  Eq.,  394,  it  was  held  that  a 
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release  by  an  attorney  in  fact  of  a  holder  of  a  mortgage,  the 
latter  having  accepted  the  consideration  from  the  former  with 
knowledge  of  the  release,  was  held  binding  on  the  principal, 
though  the  attorney  exceeded  his  authority. 

The  new  mortgage  and  the  assent  of  the  intestate  to  the 
sale  of  the  goods  by  the  trustee,  was  the  consideration  of  the 
cancellation  of  the  old  mortgage,  and  the  plaintiffs  accepted 
and  received  it.  This  case  bears  no  resemblance  to  that  of 
Woodcock  i\  Merrimon,  122  X.  C,  731.  There  the  trustee 
undertook  to  release  and  discharge  on  the  registry  from  the 
operation  of  a  deed  of  trust  a  portion  of  the  land  conveyed  in 
the  deed;  and  it  was  said  that  1271  of  The  Code  only  empow- 
ers a  trustee  to  acknowledge  satisfaction  of  the  provisions 
of  such  trusts.  It  was  never  contemplated,  as  was  said  in 
Brown  r.  Davis,  109  N.  C,  23,  that  the  trustee  could  by  this 
means  release  from  an  unsatisfied  trust  specified  parts  of 
the  land.  And  it  was  further  said  in  that  case,  ^^We  do  not 
mean  to  say,  however,  that  the  creditor  might  not  be  estopped 
under  certain  circumstances  from  enforcing  his  claim  against 
that  part  of  the  land  undertaken  to  be  released  by  the  trustee 
if  done  with  the  creditor's  consent  and  authority,  properly 
shown." 

The  motion  made  in  the  present  case  by  the  defendants 
for  judgment  nan  obstante  veredicto  was  properly  overruled. 
**A  judgment  nan  obstante  veredicto  is  granted  in  those  cases 
where  a  plea  or  defence  confesses  a  cause  of  action  and  the 
matter  relied  upon  in  avoidance  is  insufficient."  Ward  v, 
Phillips,  89  N.  C,  215 ;  Stephen  on  Pleading,,  p.  97. 

There  was  error,  for  which  there  must  be  a  new  trial. 
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ARCH.  COX  and  wife,  et  als.  y.  BBAUFORT  COUNTY  LUMBER 

CO.,  et  als. 

(Decided  February  28,  1899). 

Burnt  Records — Wills  and  Probate — Parol  Evidence — Wit- 

nesSj   Competency  of. 

1.  Independent  of  the  statute  relating  to  burnt  and  lost  records 

(The  Code,  chapter  8,  passed  in  aid  of  the  common  law),  it 
is  competent  to  prove  by  parol  evidence  the  ezistance  of  a  de- 
stroyed record.    Mohley  v.  Watts,  98  N.  C,  284. 

2.  The  existence  of  a  will,  its  probate  and  registration,  where  de- 

stroyed by  fire,  and  also  the  contents  of  the  will  and  qualifi- 
cation of  the  executor,  may  all  be  established  by  parol  evi- 
dence. 

3.  The  executor,  named  in  the  will,  is  a  competent  witness  to  testify 

as  to  all  these  circumstances,  notwithstanding  he  is  a  de- 
visee, under  whom  some  of  the  parties  to  the  action  claim. 
He  is  rendered  competent  by  The  Code,  section  589,  and 
is  not  disqualified  by  section  590,  as  to  transactions  occur- 
ring after  the  death  of  testator,  as  they  can  in  no  sense  be 
considered  as  transactions  between  the  witness  and  the 
testator. 

4.  Section  590  would  not  seem  to  apply  to  wills,  which  are  governed 

by  section  2147  of  The  Code,  aftecting  the  interest  of  devisees 
and  legatees  when  attesting  witnesses  thereto. 

5.  Where  a  will  has  been  proved  and  recorded,  it  will  not  be  pre- 

sumed that  the  testator  died  intestate  as  to  any  part  of  his 
estate — ^the  presumption  is  the  other  way. 

Speciai.  Peoceedinq  fob  Pabtition  of  land  transferred 
from  the  Clerk  of  the  Superior  Court  of  Pitt  County  for 
trial,  at  Term,  of  the  issues  joined,  and  heard  before 
Brown,  J,,  at  December  Term,  1898. 

Plaintiffs  claimed  that  they  were  tenants  in  common  with 
defendants. 
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Defendants  claimed  that  they  were  sole  owners.  It  was 
admitted  that  the  land  in  controversy  was  owned  by  James 
Wilson  at  the  time  of  his  death  in  July,  1856. 

The  plaintiffs  claimed  that  James  Wilson  left  no  will 
and  that  they  were  entitled  as  heirs-at-law  to  share  in  the 
property. 

The  defendants  claimed  that  James  Wilson  left  a  will, 
which  was  found  four  days  after  his  death  and  admitted  to 
probate  and  registration  in  1856,  in  which  the  land  was 
devised  to  his  son,  Simon  Wilson,  whom  he  constituted  execu- 
tor, and  who  duly  qualified  as  such,  and  under  whom  the  de- 
fendants derived  title  by  successive  conveyances. 

AH  these  circimistances  relating  to  the  will  defendants 
proposed  to  prove  by  the  deposition  of  said  Simon  Wilson, 
who  was  incapacitated  from  attending  Court — it  having  been 
previously  shown  that  the  court-house  in  Greenville  was 
bnmed  on  January  8th,  1858,  along  with  the  Court  records. 

The  plaintiff  objected  to  the  competency  of  the  witness 
imder  section  590  of  The  Code,  and  to  the  competency  of  the 
evidence,  on  the  ground  that  the  evidence  of  a  destroyed 
record,  with  its  contents,  could  not  be  proved  by  parol  evi- 
dence in  this  collateral  way,  but  that  it  required  a  direct  pro- 
ceeding under  The  Code,  chapter  8,  to  set  up  and  restore  the 
destroyed  record.  The  objections  were  overruled  by  his 
Honor,  and  the  evidence  admitted.   Plaintiffs  excepted. 

There  was  verdict  and  judgment  for  defendants  and  plain- 
tiffs appealed. 

Mr,  A.  M.  Moore,  for  plaintiffs,  (appellants). 
Messrs.  J.  L.  Fleming  and  Shepherd  &  Busbee,  for  de- 
fendants. 

FuscHES^  J.  This  proceeding  was  conmienced  before  the 
Clerk  of  the  Superior  Court  of  Pitt  County,  for  the  parti- 
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tion  of  land,  in  which  plaintiffs  allege  that  they  are  tenants 
in  common  with  the  defendants.  This  is  denied  by  defend- 
ants, who  claim  to  be  the  sole  owners  of  said  lands.  This 
makes  it  substantially  an  action  of  ejectment,  and  subject  to 
the  law  and  rules  governing  in  the  trials  of  such  cases. 
Alexander  v.  Oibbons,  118  N.  C,  796. 

It  is  admitted  that  James  Wilson  was  the  owner  of  the 
lands  in  controversy  and  that  both  parties  claim  under  him — 
the  plaintiffs,  by  descent,  as  heirs-at-law  of  James,  who 
they  allege  died  intestate  in  1856.  The  defendants  deny  that 
the  said  James  died  intestate,  and  allege  that  he  left  a  last 
will  and  testament,  in  which  he  devised  said  lands  to  his  son, 
Simon  B.  Wilson ;  that  said  will  was  after  the  death  of  the 
testator  duly  admitted  to  probate  and  recorded  in  the  Clerk's 
office  of  Pitt  Coimtv,  and  that  defendants  now  own  and 
hold  said  lands  under  Simon  B.  Wilson  by  successive  con- 
veyances from  him  to  them. 

And  it  being  admitted  that  plaintiffs  were  children  and 
heirs-at-law  of  James,  the  plaintiffs  had  a  prima  facie  case, 
and  the  burden  was  upon  defendants. 

Defendants  then  showed  their  chain  of  title  from  Simon 

B.  Wilson  to  them  and  then  proposed  to  prove  by  parol  that 

James  W^  ilson  left  his  last  will  properly  executed ;  that  this 

will  was  duly  probated  and  recorded  in  Pitt  County  in  1856; 

that  the  court-house  in  Greenville,  Pitt  County,  was  burned 

in  1858;  and  that  this  will  and  all  the  records  and  entries, 

showing  its  probate  and  registration,  were  burned  and  de- 

\  stroyed  at  that  time.     Defendants  also  proposed  to  prove  by 

\  parol  that  the  lands  now  in  controversy  were  willed  to  the 

\  said  Simon  B.  Wilson.     To  prove  the  existence,  probate  and 

recording  of  said  will,  defendants  introduced  or  read  the 
deposition  of  the  said  Simon,  under  whom  they  hold. 

All  this  was  objected  to  by  plaintiffs,  but  allowed  by  the 
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Court,  and  plaintiffs  excepted.  Defendants  offered  another 
witness,  one  Dancy,  not  a  party  nor  interested,  whose  evi- 
dence tended  to  prove  the  probate  and  recording  of  said  will. 
But  as  the  testimony  of  Simon  B.  Wilson  was  also  offered 
and  allowed  for  this  purpose,  it  is  only  necessary  to  treat  the 
case  as  presented  by  his  evidence;  for  if  his  evidence  was 
improperly  admitted  there  must  be  a  new  trial. 

Plaintiffs'  first  objection  is  that  any  parol  evidence  was 
incompetent  on  this  trial  to  prove  and  establish  the  probate 
and  recording  of  said  will.  That  it  is  an  effort  on  the  part  of 
defendants  to  prove  and  establish  a  record  by  parol  testi- 
mony, which  is  not  allowable.  To  do  this,  plaintiffs  allege 
that  there  should  have  been  a  direct  proceeding  for  that  pur- 
pose, under  the  statute.  But  this  position  of  plaintiffs  can 
not  be  sustained.  Mohley  v.  Watts,  98  N".  C,  284,  and  au- 
thorities cited. 

As  we  have  seen  that  it  is  competent  to  show  the  existence 
of  a  will  by  parol,  and  that  where  the  records  of  the  Court 
have  been  burned  and  destroyed,  destroying  the  will  and 
record  of  its  probate  and  registration,  that  the  same  may  be 
proved  by  parol,  the  question  in  this  case  is  as  to  the  compe- 
tency of  Simon  B.  Wilson  to  prove  these  facts.  He  is  the 
assignor  of  the  defendants  and  is  therefore  incompetent  to 
testifv  as  to  transactions  and  communications  between  him 
and  his  father,  James,  under  whom  the  plaintiffs  claim.  The 
facts  testified  to  by  him  are  that  four  days  after  the  death  of 
his  father  he  found  this  will  among  his  papers ;  that  he  car- 
ried it  to  Court  and  had  it  probated  and  recorded,  and  that 
he  qualified  as  executor  (being  named  as  such  therein),  and 
that  he  settled  the  estate  of  his  father.  Were  these  transac- 
tions or  communications  with  his  father  ? 

They  can  not  be  communications  with  his  father,  for  his 

father  was  dead.    The  finding  of  the  will  among  his  father's 
124— « 
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papers  four  days  after  his  death  can  not  be  a  transaction  with 
his  father.  The  taking  the  will  to  Court  and  having  it 
proved  and  recorded  can  not  be  a  transaction  with  the  father, 
who  was  dead.  These  propositions  seem  to  be  too  plain  to 
admit  of  doubt  or  discussion. 

The  last  ground  in  support  of  plaintiflFs'  contention  is 
that,  as  Simon  was  a  devisee  in  said  will,  that  this  made  it 
a  transaction  with  the  father.  But  it  does  not  seem  to  us  that 
this  contention  of  plaintiffs  can  be  sustained. 

Suppose  it  had  been  a  promissory  note  given  to  Simon  by 
his  father — he  would  have  been  incompetent  to  prove  the 
execution — that  he  saw  his  father  sign  the  note;  but  he 
would  have  been  a  competent  witness  to  prove  the  signature 
of  his  father,  and  then  the  note  proved  the  transaction. 

In  this  case  Simon  did  not  prove  the  execution  of  the 
will;  he  was  not  a  witness  to  it;  it  (the  will)  was  proved  by 
others,  and  when  it  was  proved,  like  the  note,  it  spoke  for 
itself.  It  was  then  a  matter  of  record,  subject  to  the  in- 
spection of  all  persons,  and  not  a  transaction  with  any  one. 
Simon  was  a  competent  witness  under  section  589  of  The 
Code,  and  only  incompetent  under  section  590,  as  to  transac- 
tions and  communications.  Fertilizer  Co,  v.  Rippy,  123 
K  C,  666 ;  Sykes  v.  Parker,  95  N.  C,  232. 

But  to  our  minds  there  is  quite  a  distinction  between  a 
note,  or  any  transaction,  inter  partes,  where  there  is  neces- 
sarily a  contract  or  any  agrement  between  the  parties  thereto, 
and  a  will,  where  there  is  no  transaction  between  the  parties. 
For  this  reason,  it  seems  that  section  590  of  The  Code  does 
not  apply  to  wills,  but  that  they  are  governed  by  section  2147 
of  The  Code. 

The  competency  of  Simon  B.  Wilson  te  testify  to  the  find- 
ing of  the  will,  to  the  probate  and  recording  the  same,  being 
shown,  and  the  jury  having  found  that  James  Wilson  did  not 
die  intestate,  but  left  a  last  will  and  testament,  which  was 
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admitted  to  probate  and  was  recorded  in  Pitt  County,  the 
presumption  is  that  he  willed  the  land  in  controversy.  Bltie 
r.  Ritter,  118  N.  C,  580,  and  authorities  there  cited. 

This  being  so,  and  plaintiffs  having  offered  no  evidence 
in  rebuttal  of  this  presumption,  they  have  failed  to  establish 
title  to  the  lands  sued  for  and  their  action  must  fail.  Bins  v. 
Bitter,  supra. 

Affirmed* 


J.  A.  PIBRCB,  administrator  of  Frank  H.  Pierce,  v.  NORTH  CARO- 
LINA R.  R.  COMPANY. 

(Decided  March  7,  1899). 

Lessor  and  Lessee — Negligence  and  Contributory  Negligence 
— Conduct,  Wanton  and  Malicious — Code  Practice. 

1.  A  lessor  railroad  company  is  liable  for  the  negligence  of  its 

lessee,  in  operating  the  road,  unless  expressly  exempted  from 
liability  in  such  case  by  its  charter,  or  by  subsequent  legislar 
tion. 

2.  A  trespasser's  wrongful  act  In  getting  on  a  car  does  not  Justify 

his  being  put  off  in  a  manner  calculated  to  cripple  or  kill — 
.  neither  will  a  town  ordinance,  which  Imposes  a  penalty  upon 
such  trespasser,  warrant  those  in  charge  in  subjecting  him 
to  such  usage. 

3.  A   railroad   company  is   responsible  for  injury  caused   by  the 

wrongful  act  of  its  employee,  while  acting  in  the  scope  of  his 
employment,  in  the  discharge  of  the  duties  assigned  him — 
and  that,  whether  such  act  is  willful,  wanton  and  malicious,  or 
merely  negligent. 

4.  "A  broadside"  exception,  one  which  falls  to  specify  alleged  errors 

in  a  Judge's  charge,  can  not  be  considered;  it  is  against  the 
established  .practice  of  the  Court  and  the  enactment  of  The 
Code,  section  550. 

5.  It  is  not  necessary  to  recur  to  the  fine-spun  distinctions  of  special 

pleading,  happily  swept  away,  in  order  to  discern  a  wrong, 
or  to  apply  the  remedy — the  common  sense  system,  now  in 
use,  wiU  sufllce  for  both. 
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Statement  of  case  by  Mr.  Justice  Clark: 

This  was  a  case  tried  before  Allen,  J,,  and  a  jury,  at 
November  Term,  1898,  of  Rowan  Superior  Court,  for  the 
recovery  of  damages  for  the  death  of  the  plaintiff's  intestate, 
a  boy  of  from  twelve  to  thirteen  years  of  age,  who  was  run 
over  and  killed  by  the  defendant's  engine  and  tender,  while 
shifting  cars  in  the  town  of  Salisbury.  There  was  no  excep- 
tion to  evidence.  At  the  close  of  plaintiff's  evidence  the  de- 
fendant moved  to  dismiss  the  complaint  and  for  judgment 
as  of  nonsuit.  Motion  overruled  and  defendant  excepted. 
The  examination  of  other  witnesses  was  then  proceeded  with, 
and  at  the  close  of  the  evidence  the  defendant  asked  for  the 
following  instructions  in  writing: 

1.  There  is  no  evidence  of  any  negligence  as  alleged  in  the 
complaint  and  the  jury  should  find  the  first  issue,  "No." 

2.  If  the  jury  believe  that  the  intestate  of  plaintiff  was 
killed  by  the  wanton,  willful  and  malicious  act  of  one  of 
tlje  employees  of  the  railroad  company,  then  the  company 
would  not  be  liable,  and  they  should  find  the  first  issue  in 
favor  of  the  defendant,  and  answer  the  same,  "No." 

3.  If  the  jury  find  that  the  intestate's  death  was  caused  by 
the  wanton  and  malicious  act  of  the  fireman,  and  that  his 
act  was  not  done  in  the  furtherance  of  the  business  of  the 
defendant,  they  should  find  the  first  issue  in  favor  of  the 
defendant,  and  answer  the  same,  "No." 

4.  It  is  incumbent  upon  plaintiff  to  show  that  the  act  of 
the  defendant's  servant  was  within  the  scope  of  his  duties  and 
authority,  and  there  is  no  evidence  that  this  was  the  fact. 

5.  The  jury  must  find  that  the  primary  cause  of  the  death 
of  plaintiff's  intestate  was  the  act  of  the  fireman  in  throwing 
coal  or  other  missile  at  the  intestate  before  they  can  answer 
the  third  issue,  "Yes." 

6.  There  is  no  evidence  that  the  fireman  of  the  defendant's 
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lessee  struck  the  deceased  and  knocked  him  off  the  steps  of  the 
tender. 

7.  The  deceased  was  violating  an  ordinance  of  the  town, 
and  violating  the  law  when  he  was  killed,  in  swinging  on 
the  tender  of  the  engine. 

I^he  Court,  after  reading  over  the  evidence  to  the  jury, 
gave  the  following  charge  to  the  jury: 

You  have  heard  the  evidence  as  taken  down  read  over. 
That  is  done  for  the  purpose  of  refreshing  your  minds  as 
well  as  that  of  the  Court,  and  for  the  purpose  of  aiding  the 
Court  in  instructing  you.  You  are  to  remember  the  evi- 
dence as  it  came  to  you  from  the  witnesses  on  the  stand  if 
there  is  any  difference  in  the  evidence  as  read  over  to  you 
and  the  way  you  remember  it  from  the  witnesses. 

Upon  this  evidence  these  issues  are  submitted  to  you: 

1.  Was  the  plaintiff ^s  intestate  killed  by  the  negligence 
of  the  defendant,  as  alleged  ? 

2.  Did  the  plaintiff^s  intestate,  by  his  own  negligence,  con- 
tribute to  his  death  ? 

3.  Could  the  defendant,  by  the  exercise  of  reasonable  care 
and  prudence,  have  avoided  the  injury,  notwithstanding  the 
contributory  negligence  of  the  deceased? 

4.  \Miat  damage  is  plaintiff  entitled  to  recover  ? 

The  burden  is  upon  the  plaintiff  to  show  by  a  preponder- 
ance of  evidence  facts  sufficient  to  enable  him  to  recover. 
Upon  the  first,  third  and  fourth  issues  it  is  upon  plaintiff. 
Upon  the  second  issue,  that  of  contributory  negligence,  the 
burden  is  upon  the  defendant 

In  this  place  the  plaintiff  contends,  first,  that  the  deceased 
was  not  negligent  and  that  he  was  killed  by  reason  of  the 
n^ligence  of  the  defendant,  and  that  even  if  the  deceased 
was  negligent — if  you  find  that  he  was  negligent — that  still 
defendant  could  have  stopped  the  engine  and  put  the  boy  off ; 
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and,  second,  that  his  death  was  due  to  the  throwing  of  coal 
or  missiles  at  him,  which  caused  him  to  jump  from  the  train 
or  to  fall  from  the  train  and  he  was  thereby  killed.  Now,  the 
defendant  denies  this,  and  says  that  the  engineer  and  fireman 
did  not  know  that  the  deceased  was  on  the  tender,  if  he  was 
on  the  tender,  at  the  time  he  was  killed,  and  that 
they  were  exercising  reasonable  care  and  prudence 
at  the  time  of  the  killing.  That  the  fireman  did 
not  knock  him  (they  deny  that)  or  frighten  him  off,  or 
throw  coal  at  him,  or  any  other  missile,  and  that  the  engine 
was  so  constructed  that  the  fireman  could  not  have  thrown 
coal  and  struck  him  or  frightened  him  from  the  train,  owing 
to  what  was,  the  defendant  contends,  the  peculiar  construction 
of  the  tender,  the  defendant  contending  that  it  was  so  con- 
structed that  he  could  not  have  thrown  it  according  to  the 
way  in  which  plaintiff  says  coal  was  thrown  at  him. 

The  plaintiff  contends  that  it  was  constructed  differently 
from  the  way  the  defendant  contends,  and  was  so  constructed 
that  he  could  have  seen  the  boy,  and  could  at  least  have 
thro^\Ti  over  at  him  and  struck  him  or  frightened  him. 

The  defendant  further  contends  that  the  deceased's  n^li- 
gence  and  his  conduct  were  the  sole  cause  of  his  death  and 
that  the  defendant  is  in  no. wise  liable.  A  master,  and  for 
the  purpose  of  this  case  when  I  speak  of  master  I  mean  the 
principal  and  the  railroad  or  the  corporation  would  be  a 
master  in  a  case  of  this  kind.  A  master  is  liable  for  the  con- 
duct of  its  agents  or  servants  when  acting  in  the  course  or 
scope  of  his  employment  or  line  of  duty,  and  his  wrongful 
acts  are  not  in  consequence  of  something  outside  of  his  duty. 
The  defendant  lessee  would  be  liable  for  the  violent  or  unlaw- 
ful conduct  of  its  employees  on  the  shifting  engine  when  they 
were  acting  in  the  scope  or  line  of  their  duty,  and  it  is  incum- 
bent on  the  plaintiff  to  show  this,  and  whether  or  not  the 
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leseees'  servauts  on  the  shifting  engine  were  guilty  of  violent 
conduct  causing  the  death  of  plaintiff's  intestate,  and  also 
whether  such  violent  conduct,  if  you  find  there  was  such  vio- 
lent conduct,  was  committed  by  the  engineer  or  fireman,  or 
either  of  them,  while  serving  the  lessee,  and  while  acting  in 
the  scope  or  course  of  their  employment,  are  facts  for  the 
jury,  to  be  determined  upon  consideration  of  all  the  evidence. 

In  considering  the  first  issue,  as  the  issues  are  shaped  in 
this  case,  you  will  not  consider  as  to  whether  the  negligence 
of  the  defendant  was  the  proximate  cause,  but  did  the  em- 
ployees of  the  defendant  kill  the  deceased,  and  were  they 
guilty  of  negligence  in  doing  so,  is  the  inquiry.  If  you  find 
that  the  defendant's  lessee  put  an  engineer  and  fireman  in 
control  of  its  shifting  engine,  and  they  were  in  control  of  it, 
and  while  they  were  in  the  discharge  of  their  duty  and  acting 
in  the  scope  and  course  of  their  employment,  the  fireman 
threw  coal  or  other  missiles  at  plaintiff's  intestate,  and  you 
further  find  that  the  plaintiff's  intestate  was  a  boy  between 
twelve  and  thirteen  years  of  age,  or  about  thirteen  years  of 
age,  and  that  he  was  a  trespasser,  riding  upon  the  tender, 
without  consent  and  without  paying  fare,  and  you  find  that 
by  reason  of  the  violence  so  employed  by  the  fireman  the 
said  boy  fell  from  the  tender,  or  was  knocked  off,  or  was 
caused  to  jump  off  the  tender  from  fright  while  the  engine 
was  in  motion,  and  was  thereby  run  over  and  killed,  you  will 
answer  the  first  issue,  "Yes,"  provided  the  boy  acted  with 
reasonable  care  and  prudence  of  a  child  of  his  age,  if  you 
find  he  jumped  or  fell  from  such  fright. 

If  the  jury  find  that  the  fireman,  in  the  course  of  his  em- 
ployment, as  aforesaid,  used  force  for  the  eviction  of  the 
deceased  from  the  tender  in  the  manner  just  mentioned,  and 
further,  that  the  engineer,  by  keeping  a  prudent  lookout  and 
using  usual  appliances,  could  have  caused  the  removal  of  the 
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deceased  without  injury  by  slowing  up  or  by  stopping  the 
engine,  it  would  be  negligence,  and  you  would  answer  the 
first  issue,  "Yes." 

In  dealing  with  a  trespasser  a  party  is  not  held  to  the 
highest  degree  of  care,  such  as  is  due  to  a  passenger,  but  he 
is  required  to  exercise  ordinary  care,  and  if  the  servant  or 
employee  does  not  exercise  ordinary  care  towards  a  trespasser 
while  in  the  line  of  his  employment,  and  injury  result  there- 
from the  master  is  liable,  unless  the  act  of  the  servant  is 
something  outside  of  his  employment  and  for  his  own  pur- 
pose. 

If  the  deceased  got  upon  the  tender  of  the  defendant 
while  its  engineer  and  fireman,  in  the  course  of  their  employ- 
ment, were  switching  cars,  without  their  knowledge  or  con- 
sent, and  they  could  not,  by  the  exercise  of  ordinary  care  and 
watchfulness,  have  seen  him  or  known  it,  and  whilst  so  upon 
it,  or  in  atempting  to  get  off  of  it,  either  from  fright  or  any 
other  cause,  not  attributable  to  the  negligence  of  the  fireman 
or  engineer,  he  jumped,  or  fell  and  was  run  over  and  killed, 
it  would  not  be  negligence,  and  you  should  answer  the  first 
issue,  "No." 

If  the  deceased  was  not  upon  the  tender,  but  was  along 
the  track,  and  the  engineer  or  fireman  could  not,  by  the 
exercise  of  ordinary  care  and  watchfulness,  have  seen  him, 
the  first  issue  should  be  answered,  "No." 

After  you  have  settled  the  first  issue,  if  you  answer  it 
"No,"  you  proceed  no  further;  but  if  you  answer  the  first 
issue  "Yes,"  then  you  proceed  to  the  second  issue. 

If  the  jury  find  that  the  deceased  got  upon  the  tender 
without  the  consent  of  the  engineer  or  fireman,  while  it  was 
running  over  the  defendant's  track,  then  he  was  not  only 
violating  a  town  ordinance,  but  would  be  a  trespasser  ind^ 
pendently  of  that,  and  if  the  injury  would  not  have  occurred 
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but  for  his  having  gotten  on,  then  he  contributed  to  his 
injury  and  death,  either  remotely  or  proximately,  and  your 
answer  to  the  second  issue  should  be,  "Yes." 

If  he  was  not  on  the  tender  at  the  time  of  the  injury,  but 
was  negligently  on  the  track  and  killed,  the  answer  to  the 
second  issue  should  be,  "Yes."  The  second  issue  is — did  the 
plaintiff's  intestate,  by  his  own  n^ligence,  contribute  to  his 
death. 

Contributory  negligence  can  only  exist  when  the  negli- 
gence of  both  parties  have  combined  and  concurred  in  pro- 
ducing the  injury.  A  failure  on  the  part  of  the  deceased  to 
exercise  ordinary  care  to  avoid  the  injury  would  constitute 
contributory  negligence.  Children  who  have  not  reached 
the  age  where  they  are  wholly  responsible  are  not  required 
to  use  the  same  d^ree  of  care  and  prudence  that  a  grown 
person  similarly  situated  are,  but  a  child  can  be  guilty  of 
contributory  negligence,  and  the  jury  are  the  ones  to  say 
whether  he  is  or  not. 

If  you  find  the  second  issue  no,  that  he  did  not  contribute 
to  his  injury  and  death,  and  you  have  answered  the  first 
issue  yes,  then  you  need  not  consider  the  third  issue ;  but  if 
you  answer  the  first  issue  yes,  and  the  second  issue  yes,  then 
you  proceed  to  the  third  issue — could  the  defendant,  by  the 
exercise  of  reasonable  care  and  prudence,  have  avoided  the 
injury,  notwithstanding  the  contributory  negligence  of  the 
intestate.  When  I  speak  of  the  intestate  and  deceased  you 
will  understand  who  I  mean  by  that — ^the  boy — and  when  I 
speak  of  the  defendant  you  will  understand  that  I  mean  the 
defendant  company,  the  lessee  of  the  defendant. 

So  now,  I  instruct  you  as  to  the  third  issue,  if  you  reach 
the  third  issue ;  that  is,  if  you  answer  the  first  issue  yes,  and 
the  second  issue  yes,  then  you  come  to  consider  the  third 
issue — could  the  defendant,  by  the  exercise  of  reasonable 
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care  and  prudence,  have  avoided  the  injury,  notwithstand- 
ing the  contributory  negligence  of  the  intestate. 

By  reasonable  care  and  prudence,  if  you  find  the  deceased 
was  a  trespasser,  is  meant  ordinary  care  and  prudence. 

If,  notwithstanding  the  defendant's  negligence,  and  the 
deceased's  negligence,  if  found  to  be  so,  the  defendant  could, 
by  the  exercise  of  due  care  and  prudence,  have  avoided  the 
injury,  the  failure  to  do  so  would  be  the  proximate  cause  of 
the  injury  and  death,  and  the  defendant  would  be  liable  for 
damages. 

If  you  find  the  deceased  was  negligent  by  getting  on  the 
tender,  then  could  the  defendant's  lessee,  the  engineer  or 
fireman,  or  both,  have  avoided  the  injury  and  death  by  the 
exercise  of  reasonable  care  and  prudence,  either  by  stopping 
the  engine  and  putting  him  off,  if  you  find  he  was  on,  and 
they  knew  it,  or  if  you  find  he  was  forced  or  frightened  off  by 
having  omitted  the  acts  that  frightened  him  off,  and  was  this 
the  proximate  cause  of  his  death,  and  if  so  you  will  answer 
the  third  issue,  "Yes." 

Could  the  defendant's  engineer  or  fireman,  by  the  exercise 
of  ordinary  watchfulness  have  seen  the  deceased  in  time  to 
have  avoided  the  injury,  and  if  so,  was  the  failure  to  do  so 
the  proximate  cause  of  the  injury.  Did  the  fireman  throw 
coal  or  other  missiles  at  the  deceased  and  cause  him,  in  the 
exercise  of  ordinary  care  and  prudence,  commensurate  with 
his  age,  in  consequence  to  jump  off  or  fall  from  the  tender, 
and  was  that  the  proximate  cause  of  the  death ;  if  so,  the  third 
issue  should  be  answered,  "Yes."  If  the  defendant's  servants 
or  employees  in  charge  of  the  engine,  the  engineer  and  fire- 
man, could  not,  by  the  exercise  of  ordinary  care  and  pru- 
dence, have  avoided  the  injury,  and  if  the  defendant's  em- 
ployees' negligence,  if  you  find  them  negligent,  was  not  the 
proximate  cause  of  the  injury,  then  the  third  issue  should  be 
answered,  "No." 
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The  jury  must  find  that  the  primary  or  proximate  cause 
of  the  death  was  an  act  of  negligence  on  the  part  of  the 
engineer  or  fireman  before  they  can  answer  the  third  issue 
**Yes." 

Xow,  if  you  answer  the  third  issue  no,  then  you  need  go 
no  further,  but  if  you  answer  the  third  issue  yes,  and  have 
previously  answered  the  first  and  second  issues  yes,  or  if  you 
answer  the  first  issue  yes,  and  the  second  issue  no,  then  you 
are  to  consider  the  fourth  issue ;  that  is,  the  issue  as  to  dam- 
ages— ^what  damage  is  the  plaintiff  entitled  to  recover.  In 
estimating  the  damages  it  must  necessarily  be  left  in  a  great 
degree  to  the  sound  sense  and  discretion  of  the  jury  in  view 
of  all  the  facts  and  circumstances,  to  determine  whether  the 
deceased  would  have  earned  something  or  nothing  to  the  pe- 
cuniary advantage  of  his  next  of  kin,  or  if  anything,  then 
how  much,  and  of  what  value,  is  a  question  for  the  jury. 

The  rule  by  which  this  estimate  is  to  be  made  is  decided 
to  be  the  reasonable  expectation  of  pecuniary  advantage  from 
the  continuance  of  the  life  of  the  deceased.  As  a  basis  on 
which  to  enable  the  jury  to  base  their  calculations  or  esti- 
mate, they  may  consider  the  age  of  the  deceased,  his  prospects 
of  life,  his  habits  and  character,  his  industry  and  skill,  his 
means  for  making  money,  and  his  capacity  for  work  or  busi- 
ness, tJie  end  of  it  all  being  to  ascertain  the  present  value  of 
the  net  inc5ome  of  the  deceased  which  might  be  reasonably 
expected  if  death  had  not  ensued. 

If  you  reach  this  issue  as  to  damages,  you  should  seek  to 
be  fair  and  reasonable.  You  have  no  right  to  seek  to  punish 
the  defendant  by  excessive  damages,  nor  to  give  what  you 
think  would  be  an  equivalent  for  life.  You  are  not  seeking 
to  value  a  human  life  in  the  sense  that  we  speak  of  when  we 
sav  what  would  a  man  take  for  his  life,  nor  should  you  seek 
to  compensate  the  parent  for  his  grief,  nor  allow  anything 
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for  the  Buffering  either  of  the  parent  or  of  the  deceased ;  that 
is  not  the  question  at  all,  and  you  should  divest  yourselves 
of  all  sympathy.  It  is  a  matter  that  appeals  to  our  sympa- 
thies, but  when  you  come  to  render  your  verdict  you  have 
to  lay  that  aside,  nor  should  you  allow  yourselves  to  be  influ- 
enced by  any  prejudices,  if  you  have  any,  but  seek  to  render 
a  fair  and  reasonable  verdict,  not  only  as  to  the  issue  on  dam- 
ages, but  upon  all  the  issues.  You  may  retire  and  make  up 
your  verdict. 

The  defendant  excepted  to  the  Court's  refusal  to  charge 
the  jury,  as  prayed  for  in  its  prayer,  and  also  to  the  charge 
as  given. 

The  findings  by  the  jury  were  as  follows:  In  answer  to 
the  first  issue,  response,  ** Yes ;"  in  answer  to  the  second  issue, 
"Yes;"  in  answer  to  the  third  issue,  "Yes;"  in  answer  to 
fourth  issue,  "Two  thousand  dollars." 

Upon  these  findings,  the  defendant  asked  for  judgment  in 
its  behalf,  which  was  denied,  and  the  Court  gave  judgment 
for  the  plaintiff,  from  which  defendant  appealed. 

The  defendant  assigns  the  following  as  errors  committed 
by  the  court,  to-wit :  The  failure  and  refusal,  on  part  of  the 
Court,  to  give  judgment  of  nonsuit  upon  motion  of  defend- 
ant, after  plaintiff  rested  his  case ;  the  failure  and  refusal  of 
the  Court  to  give  the  instructions  asked  for  by  the  defend- 
ant ;  the  giving  the  charge  to  the  jury,  as  set  out  in  the  Courts 
written  instructions ;  the  refusal  and  denial  of  judgment  for 
the  defendant,  upon  the  findings  of  the  jury,  upon  the  issues 
submitted. 

Messrs.  Chas,  Price  and  O.  F.  Bason j  for  defendant  (ap- 
pellant). 

Messrs.  L.  S.  Overman,  B.  F.  Long  and  R.  L.  Wright,  for 
ap|)ellee. 


N.  C]  FEBRUAKY  TERM,  1899.  93 


Pierce  v.  Railboao  Co. 


Clark,  J.  The  motion  to  dismiss  the  complaint  and  for 
judgment  of  nonsuit  appears  from  brief  of  defendant's  coun- 
sel to  be  intended  to  raise  again  the  question  whether  the 
lessor  company,  the  North  Carolina  Railroad  Company,  the 
defendant  herein,  is  liable  ''for  all  acts  done  by  the  lessee 
in  the  operation  of  the  road,"  as  was  held  in  Logan  v.  Rail- 
road, 116  X.  C,  940;  but  why  the  counsel  should  feel  "en- 
couraged to  believe"  that  "this  Court  will  retire  from  the 
position  it  has  taken  upon  the  question"  we  are  not  advised. 
We  have  perceived  no  lack  of  "soundness  of  reasoning'^ 
therein.  The  decision  in  Logan's  case  was  made  after  full 
deliberation,  and  with  full  appreciation  and  careful  discus- 
sion of  the  important  principle  now  again  called  in  question 
— and  it  was  held  that  "a  railroad  company  can  not  escape 
its  responsibility  for  negligence  by  leasing  its  road  to  another 
company,  unless  its  charter  or  a  subsequent  Act  of  the  Legis- 
lature specially  exempts  it  from  liability  in  such  case" — 
and  it  was  made  in  an  action  to  which  the  appellant  herein 
was  the  party  raising  the  question.  The  same  proposition 
had  been  theretofore  laid  down  by  Smith,  C.  J.,  in  Aycock 
V.  Railroad,  89  N.  C,  at  p.  330,  with  cases  there  cited ;  and 
Logan's  case  upon  this  point  has  been  expressly  cited  and 
sustained  in  Tilleti  v.  Railroad,  118  N.  C,  at  p.  1043 ;  James 
V.  Railroad,  121  X.  C,  at  p.  528 ;  Benton  v.  Railroad,  122 
N.  C,  1007 ;  and  Norton  v.  Railroad,  same  volume,  at  pp. 
936,  937. 

The  issues  excepted  to  are  those  suggested  for  cases  of  this 
nature  in  Denmark  v.  Railroad,  107  N.  C,  185,  and  which 
have  been  time  and  again  approved  since.  Every  phase  of  the 
defendant's  contention  could  have  been  presented  upon  the 
issues  submitt^,  and  there  could  be,  therefore,  no  just  ground 
of  exception  in  that  respect.  Willis  v.  Railroad,  122  N.  C, 
905,  and  cases  there  cited. 
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The  exception  for  refusal  of  the  first  prayer  to  instruct  the 
jury  that  there  was  no  evidence  of  negligence,  and  of  the 
fourth  prayer  to  instruct  them  that  there  was  no  evidence 
that  the  act  of  defendant's  servant  was  within  the  scope  of  his 
duties,  and  of  the  sixth  prayer,  to  instruct  them  that  there 
was  no  evidence  that  the  fireman  of  defendant's  lessee  struck 
the  deceased  and  knocked  him  off  the  steps  of  the  tender, 
are,  upon  the  evidence,  without  merit.  The  other  part  of 
the  fourth  prayer,  and  the  seventh  prayer  for  instruction, 
were  given  in  the  charge.  The  charge  of  the  Court  given  in 
lieu  of  the  fifth  prayer  for  instruction  gives  the  defendant 
no  ground  to  complain  at  the  refusal  of  that  prayer. 

We  will  now  consider  the  second  and  third  prayers  for 
instruction,  which  were: 

2.  If  the  jury  believe  that  the  intestate  of  plaintiff  was 
killed  by  the  wanton,  willful  and  malicious  act  of  one  of 
the  employees  of  the  railroad  company,  then  the  company 
would  not  be  liable,  and  the  jury  should  respond  to  the  first 
issue,  "No." 

3.  If  the  jury  find  that  the  intestate's  death  was  caused 
by  the  wanton  and  malicious  act  of  the  fireman,  and  that  his 
act  was  not  done  in  the  furtherance  of  the  business  of  the 
defendant,  thev  should  find  the  first  issue  in  favor  of  the 
defendant,  "No." 

The  assumption  in  these  prayers  that  the  defendant  is  not 
liable  if  the  plaintiff's  intestate  was  killed  by  the  wanton, 
willful  and  malicious  act  of  one  of  the  employees  of  the  de- 
fendant, and  especially  if  such  act  was  not  done  in  further- 
ance of  the  business  of  the  defendant,  can  not  be  sustained. 
The  true  test  is,  was  it  done  by  such  employee  in  the  scope  of 
the  discharge  of  duties  assigned  him  by  the  defendant  and 
while  in  the  discharge  of  such  duties.  "In  furtherance  of  the 
business  of  employer"  means  simply  in  the  discharge  of  the 
duties  of  the  employment,  and  the  Court  properly  told  the 
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jury  that  the  defendant  is  responsible  for  the  injury  if  caused 
by  the  wrongful  act  of  the  employee  while  acting  in  the  scope 
of  his  employment.  In  Ramsden  v.  Railroad,  104  Mass.  (at 
p.  120)  Gra.y,  J.,  says :  "If  the  act  of  the  servant  is  within 
the  general  scope  of  his  employment,  the  master  is  equally 
liable,  whether  the  act  is  willful  or  merely  negligent.  Howe 
r.  Xewmarsh,  22  Allen,  49 ;  or  even  if  it  is  contrary  to  an  ex- 
press order  of  the  master.  Railroad  Co.  v.  Darby,  14  How- 
ard, 468."  The  rule  is  thus  laid  down  in  2  Wood  Railways, 
section  316  (at  p.  1404,  2d.  Ed.)  :  "Where  the  act  is  within 
the  scope  of  the  servant's  authority,  express  or  implied,  it  is 
immaterial  whether  the  injury  resulted  from  the  result  of 
his  n^ligenee,  or  from  hie  willfulness  and  wantonness ;  nor 
is  it  necessarv  that  the  master  should  have  known  that  the 
act  was  to  be  done.  It  is  enough  if  it  is  within  the  scope  of 
the  servant's  authority.  Thus,  where  a  servant  of  a  railway 
company,  employed  to  clean  and  scour  its  cars,  and  keep  per- 
sons out  of  them,  kicked  a  boy  eleven  years  old  from  a  rail- 
ing while  the  cars  were  in  motion,  whereby  he  was  thrown 
imder  the  cars  and  killed,  it  was  held  that  the  act,  although 
in  nobody's  line  of  duty,  being  done  in  the  course  of  the 
fervant's  employment,  the  company  was  chargeable  therefor," 
citing  R.  W.  Railroad  Co.  v.  Hack,  66  111.,  238,  and  other 
cases  as  authorities.  Among  many  other  cases  almost  on  "all- 
foors"  with  thepresent,  are fan^od  City  R.R.  Co.  v.  Kelly,  36 
Kan.,  655,  in  which  it  was  held  that,  "Where  a  boy  fifteen 
years  old  gets  upon  a  freight  train  wrongfully  and  as  a  tres- 
passer, for  the  purpose  of  riding  without  paying  his  fare,  and 
is  commanded  by  the  brakeman  to  jump  off  the  train  while 
in  dangerous  motion,  in  the  night  time,  and  in  obedience  to 
that  command,  and  in  fear  of  being  thrown  off,  jumps  off 
Ae  train  and  is  run  over  and  injured,  the  company  is  liable ;" 
tnd  it  is  further  held  that,  whether  the  brakeman  "acted 
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wantonly  and  maliciously  or  merely  failed  to  exercise  due 
care  and  caution,  the  railroad  company  is  liable'' for  dai^ages 
resulting  from  the  brakeman's  conduct,  citing  many  cases. 
In  Rounds  ?;.  Railroad,  64  N.  Y.,  129,  the  defendant  was 
held  liable  where  the  plaintiff  jumped  upon  the  platform  of 
a  baggage  car  to  ride  to  a  place  where  the  cars  were  being 
backed  to  make  up  a  train,  this  being  against  the  regulations 
of  the  defendant,  and  the  baggage-master  knocked  him  off,  and 
in  falling,  he  fell  upon  some  wood,  rolled  under  the  car  and 
was  injured,  the  Court  holding  that,  "to  make  the  master 
liable  it  is  not  necessary  to  show  that  it  expressly  authorized 
the  particular  act;  it  is  sufficient  to  show  that  the  servant 
was  acting  at  the  time  in  the  general  scope  of  his  authority, 
and  this,  although  he  departed  from  his  instructions,  abused 
his  authority,  was  reckless  in  the  performance  of  his  duty 
and  inflicted  unnecessary  injury."  In  Lovett  v.  Railroad,  9 
Allen  (Mass.),  ^57,  it  was  held  that  where  a  boy  of  ten  years 
old  wrongfully  g(»t  upon  a  street  car,  and  the  driver  ordered 
him  to  jump  off,  while  running  at  a  dangerous  speed,  the 
con?pan\  is  responsible  for  the  injuries  sustained  by  the  boy 
in  doing  so  unless  it  was  found  that  the  injury  was  caused  Ly 
the  boy's  nc^gligent  manner  of  getting  off.  Another  instance 
of  liability  for  injuries  sustained  by  a  trespasser  from  the 
servant's  violently  and  forcibly  putting  the  trespasser  off,  is 
Carter  v.  Railroad,  8  Am.  &  Eng.  R.  R.  Cases,  347,  which 
cites  numerous  precedents  of  like  purport.  But  it  is  need- 
less to  multiply  cases.  All  of  them  hold  such  ejectment  is 
done  by  the  servant  in  the  general  scope  of  his  employment, 
and  ii  done  recklessly  or  wantonly  and  maliciously,  and  even 
if  in  a  manner  forbidden  by  the  master's  orders,  the  company 
is  liable  for  the  tortious  act.  The  ground  is  that  the  proxi- 
mate cause  of  the  injury  is  not  the  trespasser's  wrongfully 
getting  on  the  cars,  but  the  tortious  manner  in  which  the 
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jervaut  makes  him  get  off,  and  that  this  act,  being  in  the  gen- 
eral scope  of  the  servant's  emplojmient,  the  master  is  liable. 

In  the  present  ease,  whether  the  child  jumped  off  because 
oidored  by  the  brakemau  or  by  reason  of  the  hint  of  a  lump 
of  ooal  vhizzing  by  his  head,  or  was  actually  struck  and 
knocked  off,  this  mode  of  getting  him  off  the  moving  car  was 
tortious,  :md  the  defendant  is  liable  for  the  injury  caused 
thereby.  14  Am.  &  Eng.  Enc,  822,  823,  and  cases  cited  in 
the  notes  thereto;  Pierce  on  Railways,  278  279;  99  Am. 
Doc.,  282,  and  notes ;  Peek  v.  R,  R.,  70  N.  Y.,  587 ;  Railroad 
V.  Harris,  122  U.  S.,  597. 

It  is  true  the  child  was  on  the  tender  in  ^violation  of  a 
torni  ordinance,  as  the  defendant  contends,  but  the  penalty 
for  this  was  a  small  fine  and  not  a  license  to  the  defendant's 
servant  to  cripple  him  or  kill  him. 

The  defendant,  however,  earnestly  contends  that  if  the 
8er\-ant's  act  was  malicious  the  company  is  not  liable  for  neg- 
ligence. If  that  theory  ever  obtained,  the  above  authorities 
show  that  it  was  contrary  to  reason  and  has  been  duly  and 
fully  oxplodtd.  Besides,  the  company  is  not  charged  in  this 
case  with  malice  because  of  any  alleged  malice  of  its  agent, 
and  wliether,  if  it  was,  it  could  be  held  liable  for  punitive 
damages  is  noi  before  us.  It  is  certainly  liable  for  compen- 
satory daiuage  for  the  injury  sustained  from  the  tort  of  its 
servant. 

The  brief  of  the  learned  counsel  for  the  defendant  strenu- 
on^lv  insists  that  a  case  of  this  kind  can  not  be  understood  bv 
the  Court  and  justice  properly  administered  unless  we  trans- 
late the  action  back  into  one  of  the  old  common  law  forms  of 
actions,  and  that  when  that  is  done  it  would  be  seen  that  the 
plaintiff  can  not  sustain  his  demand.  This  suggests  the  pre- 
cedent of  the  physician,  who,  in  a  difficult  case,  proposed  to 
give  his  patient  something  to  throw  him  into  fits,  on  the 
124—7 
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ground  that  he  was  infallible  in  curing  fits.  It  was  precisely 
bocaui^e  the  old  division  into  forms  of  action  lent  itself  to 
fine-spun  metaphysical  distinctions  whereby  the  form  of  pro- 
ceeding became  more  important  than  the  subject  matter  and 
led  tc»  lre(|uent  miscarriages  of  justice,  that  the  common  sense 
of  an  enlightened  age  swept  the  old  system  away,  and  for 
more  than  fifty  years  the  discarded  legal  jargon  of  a  former 
age  has  sounded  strange,  if  referred  to  at  all,  at  Westminster 
JlaVi;  in  which  it  grew  up.  In  our  own  State  the  Constitu- 
tion fil»olished  the  old  system,  and  by  statute  we  have  substi- 
tuted the  simple  requirement  that  the  complaint  shall  con- 
tain "a  plainiand  concise  statement  of  the  cause  of  action." 
The  Code,  section  2.33  (2).  That  is  the  case  here.  We  shall 
rot  delve  in  the  debris  of  dead  and  forgotten  centuries,  nor 
disturb  the  dust  that  sleeps  above  the  volumes  of  an  outworn 
anl  long-rejected  legal  system.  To  do  so  would  be  to  ob- 
scure the  substantial  justice  which  it  should  be  the  sole  ob- 
ject of  every  legal  inquiry  to  ascertain.  We  need  not  darken 
counsel  by  multitude  of  words,  nor  entangle  ourselves  in  the 
sdiolastic  disputations  which  once  obtained  in  legal  proceed- 
ing and  very  often  defeated  their  object. 

Here  the  plaintiff's  intestate  was  admittedly  run  over  and 
killed  by  the  defendant's  train.  Upon  the  uncontroverted 
facts  of  this  case,  the  brakeman,  as  a  matter  of  law,  was  act- 
ing in  the  scope  of  his  general  employment,  and  the  Court 
properly  instructed  the  jury  that  if  the  boy  was  made  to  get 
of  the  car  (though  he  was  there  vn^ongfully)  by  the  act 
of  the  brakeman,  whether  malicious  or  not,  while  the  train 
was  moving,  so  that  the  boy  was  killed  in  consequence  of  so 
doing,  the  defendant  was  liable  for  the  damage  caused  by 
the  negligent  conduct  of  its  lessee  in  thus  operating  its  train. 

The  defendant  further  excepted  "to  the  charge  as  given." 
This  is  a  "broadside"  exception  which  can  not  be  consid- 
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ered.  This  has  been  uniformly  so  held  for  a  long  series  of 
years  and  in  possibly  more  than  fifty  cases,  and  has  been 
recently  reaffirmed  by  Furches,  J.,  in  Hampton  v.  Rail- 
road, 120  N.  C,  at  p.  538,  and  State  v.  Moore,  Ibid,  at  p. 
571;  by  Faircloth^  C.  J.,  in  State  v.  Ashford,  120  N".  0., 
588,  and  by  Douglas  J.,  in  State  v.  Webster,  121  N".  C, 
586,  and  in  other  recent  cases,  two  of  them  at  this  term.  In- 
deed, the  statute  (The  Code,  section  550)  is  explicit,  requir- 
ing the  appellant  to  prepare  *'a  concise  statement  of  the  case, 
embodying  the  instructions  of  the  Judge  as  signed  by  him, 
if  there  be  an  exception  thereto,  and  the  requests  of  the 
counsel  for  parties  for  instructions,  if  there  be  exception  on 
account  of  the  granting  or  withholding  thereof,  and  stating 
separately  in  articles  numbered  the  errors  alleged."  It 
would  be  so  eminently  unjust  to  an  appellee  to  have  an  en- 
tire charge  excepted  to,  without  any  specifications  of  the 
errors  alleged  therein,  that  he  might  prepare  himself  for 
argument  thereof  on  appeal,  and  the  decisions  that  such 
broadside  exception  will  be  disregarded  here  have  been  so 
uniform  that  we  would  feel  impelled  to  adhere  to  so  just  and 
uniform  a  ruling,  even  if  the  statute  law  had  not  explicitly 
prescril)ed  it.  A  careful  consideration  of  the  charge  showF, 
l)esides,  that  there  is  no  error  therein  of  which  the  defendant 
(*ovld  complain. 

The  last  exception,  which  is  for  refusal  of  judgment  in 
favor  of  defendant  upon  the  findings  of  the  jury,  needs  no 
cmsideration  beyond  what  is  involved  in  the  preceding  dis- 
coasion. 

A£Srmed. 
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W.  A.  REDDITT  v.  SINGER  MANUFACTURING  COMPANY. 

(Decided  March  7,  1899). 

Corporations — Torts   of  Agents — Slander — Damages, 

1.  A  corporation  is  now  held  liable  to  civil  and  criminal  actions 

under  the  same  conditions  and  circumstances  as  natural 
persons  are. 

2.  A  corporation  is  liable  for  the  misconduct  of  its  agents,  in  the 

line  of  their  duty,  if  they  act  under  the  express  or  implied 
authority  of  the  company,  or  their  tortious  acts  are  ratified, 
as  by  taking  the  benefit  of  such  misconduct. 

3.  When  liability  is  established  and  the  circumstances  are  aggra- 

vating or  malicious,  the  company  is  subject  to  punitive  dam- 
ages on  the  same  principles  that  natural  persons  are. 

4.  As  necessary  to  establish  liability  on  the  part  of  the  company, 

the  principle  is  generally  recognized,  that  in  some  way  the 
company  must  authorize  or  approve  the  tortious  act  of  its 
agent,  and  that  it  would  be  unreasonable  to  hold  the  company 
liable  on  a  bare  presumption,  in  the  absence  of  allegation 
or  proof  of  authorization  or  ratification,  express  or  at  least 
implied,  of  acts  done  by  an  agent  within  the  course  and  scope 
of  his  employment.  This  principle  would  seem  to  be  appli- 
cable to  corporations,  both  private  and  quasi  public,  and 
upon  proper  proof,  both  are  liable  for  torts,  including  libel 
and   slander. 

Civil  Actfox,  tried  before  Hohe,  J.,  at  Fall  Term,  1898, 
of  Pamijcx)  Superior  Court,  to  recover  damages  on  account 
of  slanderous  words  alleged  to  have  been  spoken  concerning 
the  plaintiff  by  defendant,  through  its  agents,  Armstrong 
and  Cole.     The  words  alleged  in  the  complaint  are: 

*^I  am  going  to  have  him  arrested  at  once  for  larceny." 
^'We  intend  to  have  him  arrested  at  once  for  larceny."  '^ed- 
ditt  has  been  stealing,"  meaning  thereby  to  charge  that 
plaintiff  had  stolen  the  property  of  the  defendant  and  to 
charge  him  with  larceny. 
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The  circumstances  under  which  the  words  were  spoken, 
and  the  charge  of  his  Honor,  excepted  to  by  the  defendant, 
arr  stated  in  the  opinion.  At  the  close  of  plaintiff's  evi- 
dence, there  was  a  demurrer  and  motion  to  dismiss,  on  part 
of  defendant,  which  were  overruled  by  the  Court,  and  defend- 
ant ex'cepted. 

Verdict  and  judgment  for  $700  for  plaintiff.  Appeal  by 
defendant. 

Messrs.  Osborne,  Maxwell  &  Keerans,  and  D,  L.  Ward, 
for  defendant  (appellant). 
Messrs.  Shepherd  rC-  Bushee,  for  plaintiff. 

Fairci-oth,  C.  J. 

Douglas,  J.,  concurring  with  some  qualifications,  and 
^'uuiK  and  Montoomkry,  J.J.,  concur  in  the  concurring 
opinion  of  Douglass,  J. 

The  defendant  is  a  corporation  in  the  State  of  Virginia, 
manufacturing  sewing-machines,  and  has  a  State  agent  and 
8ub-agent8  in  North  Carolina,  and  the  plaintiff  was  one  of 
the  agents  for  selling  the  machines.  The  defendant's  State 
agent  was  directed  by  the  defendant  to  take  possession  of 
the  machines  in  plaintiff's  hands  and  to  have  a  settlement 
with  plaintiff  and  collect  the  amount  due  by  plaintiff  for 
machines  already  sold.  The  agent  brought  an  action  of 
claim  and  delivery  for  the  machines,  and  they  were  deliv- 
ered, and  pending  n^otiations  in  making  the  settlement 
the  plaintiff  alleges  that  said  agent  used  and  uttered  slan- 
derous words  of  and  concerning  the  plaintiff,  and  he  insti- 
tutes this  action  for  damages,  against  the  defendant  corpor- 
ation, resulting  from  the  utterance  of  such  slanderous  words 
by  said  agent.  There  is  no  allegation  nor  any  proof  that  said 
slanderous  words  were  spoken  by  the  authority  or  consent  of 
the  defendant,  or  that  thev  have  been  ratified. 
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At  the  close  of  the  plaintiff's  evidence  the  defendant  de- 
murred and  made  a  motion  to  dismiss  the  action^  on  the 
ground  that  the  defendant  is  not  liable  for  damages  for  the 
alleged  slanderous  words  of  its  agent.  The  motion  was  re- 
fused and  exception  entered. 

The  Court  charged  the  jury  that  "a  corporation  is  re- 
sponsible for  slanderous  words  uttered  by  its  agent  in  the 
course  and  scope  of  such  agent's  employment,  and  in  aid 
of  the  company's  interest.''     Exception. 

This  charge  presents  the  decisive  question  in  this  case. 

An  examination  in  detail  of  the  numerous  authorities  and 
decisions  would  be  a  tedious  undertaking,  and  it  may  be 
remarked  that  a  careful  examination  into  the  facts  in  each 
would  reconcile  many  apparent  conflicts.  It  is  a  funda- 
mental principle  that  the  law  shall  fit  the  facts  in  every 
case.    A  few  general  propositions  may  be  stated : 

1.  That  a  corporation,  contrary  to  the  early  cases,  is  now 
liable  to  civil  and  criminal  actions  under  the  same  condi- 
tions and  circumstances  as  natural  persons  are. 

2.  That,  as  a  corporation  must  do  business  through  agen- 
cies, it  is  liable  for  the  misconduct  of  its  agents,  in  the  line 
of  their  duty,  if  they  act  under  the  express  or  implied  au- 
thority of  the  company,  or  their  tortious  acts  are  ratified, 
as  by  taking  the  benefits  of  such  misconduct. 

3.  That  when  liability  is  established  and  the  circum- 
stances are  aggravating  or  malicious,  the  company  is  sub- 
ject to  punitive  damages,  on  the  same  principle  that  natural 
persons  are. 

From  our  examination  we  think,  in  a  vast  majority  of 
the  cases,  that  the  principle  is  recognized  that  in  some  way 
the  company  must  authorize  or  approve  the  tortious  act  of 
its  agent,  and  that  it  would  be  unreasonable  to  hold  the  com- 
pany liable  on  a  bare  presumption,  in  the  absence  of  allega- 
tion or  any  proof  of  authority  or  ratification. 
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If  A  sends  his  servant  down  town  to  purchase  goods,  and 
in  the  act  of  purchasing  the  servant  should  slander,  by 
words,  or  assault  the  merchant,  it  would  be  a  violent  pre- 
smnption  that  the  master  approved  or  had  authorized  such 
misconduct,  and  it  would  be  unreasonable  to  hold  him  re- 
sponsible without  something  indicating  his  approval.  The 
principle  which  we  approve  is  well  stated  in  State  v.  Bail- 
road,  23  N.  J.  Law,  369:  "If  a  corporation  has  itself  no 
hands  with  which  to  strike  it  may  employ  the  hands  of 
others;  and  it  is  now  perfectly  well  settled,  contrary  to  the 
ascient  authorities,  that  a  corporation  is  liable  civiliter  for 
iD  torts  committed  by  its  servants  or  agents  by  authority  of 
die  corporation,  express  or  implied.  The  result  of  the  mod- 
em cases  is  that  a  corporation  is  liable  civiliter  for  torts  com- 
mitted by  its  servants  or  agents,  precisely  as  a  natural  per- 
son, and  that  it  is  liable  as  a  natural  person  for  the  acts  of  its 
agents  done  by  its  authority,  express  or  implied,  though  there 
be  neither  a  written  appointment  under  seal  nor  a  vote  of  the 
corporation  constituting  the  agency  or  authorizing  the  act." 
This  view  is  cited  and  approved  in  Denver  Railway  v.  Har- 
ns,  122  U.  S.,  608,  and  cases  referred  to. 

Hussey  v.  Railroad,  98  "N".  C,  34,  was  on  demurrer,  and 
looking  at  the  opinion  (not  the  syllabus)  we  see  nothing  in 
conflict  with  the  view  we  are  taking. 

In  some  respects  the  present  case  is  similar  to  Daniels  v. 
Railroad,  117  N.  C,  592,  but  not  so  in  all  respects.  That 
was  an  action  against  a  common  carrier,  owing  important  du- 
ties to  the  public,  subject  to  the  demands  of  the  public, 
within  the  range  of  its  chartered  duties,  and  the  defendant 
was  held  to  a  strict  discharge  of  its  duties  as  such  carrier, 
on  the  ground  of  public  policy. 

In  the  present  case  the  defendant  is  a  private  corporation, 
owing  no  duty  to  the  public,  on  whom  the  public  can  make 
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no  demand.  It  may  make  and  sell  machines  at  its  own  will 
and  pleasure.  The  public  has  and  feels  no  more  interest  in 
the  manner  of  its  business  transactions  than  in  that  of  any 
other  individual  business  enterprise. 

We  think  there  was  error  in  law,  and  this  makes  any 
further  discussion  unnecessary. 

Error. 

Douglas^  J.,  concurring: — While  I  concur  in  the  judg- 
ment of  the  Court,  I  can  not  concur  in  the  possible  infer- 
ence that  a  private  corporation  can  not  be  guilty  of  libel ;  nor 
do  1  see  any  material  difference  in  that  respect  between  a 
private  and  qiLosi  public  corporation.  It  is  true  the  latter 
owes  to  the  public  certain  special  duties,  such  for  instance  as 
the  protection  of  its  passengers  by  a  common  carrier;  but 
these  duties  and  consequent  liabilities  come  under  an  en- 
tirely different  principle.  I  think  this  distinction  is  clearly 
drawn,  and  the  essential  principles  fully  recognized,  in  HtLS- 
sey  V.  Railroad,  98  N.  C,  34,  and  in  White  v.  Railroad,  115 
N.  C,  631,  636.  The  citation  in  the  opinion  of  the  Court 
from  State  v.  Railroad,  23  N.  J.  Law,  369,  cited  with  ap- 
proval in  Denver  R.  Co.  v,  Harris,  122  U.  S.,  597,  608; 
Ilussey  V.  Railroad ,  supra,  and  White  v.  Railroad,  supra, 
lays  down  the  general  principle  applicable  to  all  corpora- 
tions, that  a  corporation  is  civilly  liable,  precisely  as  a  nat- 
ural person,  for  torts  committed  by  its  servants  or  agents  by 
its  authority,  express  or  implied.  It  seems  to  me  there  must 
be  at  least  implied  authority  for  all  acts  done  by  an  agent 
''within  the  course  and  scope  of  his  employment."  For 
this  reason  I  am  not  prepared  to  say  that  it  was  error  in  the 
court  below  to  charge  that  "a  corporation  is  responsible  for 
slanderous  words  uttered  by  its  agent  in  the  course  and  scope 
of  such  agent's  employment  and  in  aid  of  the  company^s  in- 
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terest"  I  see  no  error  in  it,  as  far  as  it  goes.  If  a  corpora- 
tion or  individual  should  place  in  the  hands  of  an  agent  a 
claim  for  collection,  with  a  false  statement  showing  the  al- 
leged debtor  guilty  of  embezzlement,  and  such  agent  should, 
on  the  authority  of  such  statement,  charge  the  debtor  with 
felony,  I  do  not  see  why  the  principal  should  not  be  liable. 
Again,  if  the  corporation  should  place  in  the  hands  of  its 
agent  a  claim,  with  instructions  to  enforce  its  payment  by 
threats  of  criminal  prosecution,  I  think  it  would  be  liable  for 
false  accusations  jnade  by  its  agent  in  pursuance  of  such 
instructions.  Of  course,  in  both  instances  this  view  is  based 
upon  the  general  liability  of  the  corporation  regardless  of  its 
right  of  possible  justification. 

Under  all  the  circumstances  of  this  case,  which  it  is  un- 
necessary for  me  to  review  at  length  in  a  concurring  opinion, 
I  assent  to  a  new  trial,  when  the  facts  can  be  more  fully  de- 
veloped and  the  law  perhaps  more  clearly  applied,  but  I  do 
not  wish  to  be  bound  by  an  apparent  concurrence  in  princi- 
ples that  do  not  meet  my  approval. 

Clark  and  Montgombby,  J.J.,  concur  in  the  concurring 
opinion  of  Dououls^  J. 
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JOHN  JOHNSON  y.  W.  Z.  BLAKE  et  als. 
(Decided  March  7,  1899). 

Trust — Estate — Married    Woman. 

1.  The  general  rule  is  that  trust  estates  are  governed  by  the  same 

rules  and  limitations  that  legal  estates  are. 

2.  Where  land  was  conyeyed  in  fee  simple  to  a  trustee  to  hold  for 

the  sole  and  separte  use  of  a  married  woman — ^to  allow  her 
to  llye  upon  it,  or  retain  the  rents  and  profits  thereof,  free 
from  the  interest  of  her  present  or  any  future  husband,  as 
completely  as  if  she  were  feme  sole — and  to  sell  and  reinvest 
the  proceeds  in  other  personal  or  real  estate,  to  be  held  upon 
the  same  terms  and  trust  as  specified  herein,  and  no  other: 
Held,  that  this  created  a  fee  simple  trust  estate  in  her,  which 
at  her  death  descended  to  her  heirs,  and  that  there  was  no  re- 
sulting trust  in  favor  of  her  husband,  although  his  money 
may  have  paid  for  the  land.    Holmes  v,  Holme$f  86  N.  C,  206. 

Civil  Action^  to  foreclose  a  land  mortgage,  tried  before 
Timberlake,  J,,  at  February  Term,  1898,  of  Wake  Superior 
Court. 

The  plaintiff  claimed  as  mortgagee  of  Richard  Finnell, 
who  had  purchased  the  property  from  Sion  H.  Rogers,  and 
had  it  conveyed  to  E.  A.  Johnson,  in  fee-simple,  for  the  sole 
and  separate  use  of  Mary  A.  Finnell,  his  wife.  The  terms 
of  the  trust  are  quoted  in  the  opinion.  The  plaintiff  claimed 
that  Mrs.  Finnell  took  but  a  life  interest  in  the  trust  estate, 
and  that  at  her  death  the  fee-simple  interest  reverted  to  her 
husband,  by  reason  of  his  having  paid  the  purchase  money. 
The  mortgage  was  made  after  her  death. 

After  the  execution  of  the  mortgage,  the  heirs  of  Mrs. 
Finnell  filed  a  proceeding  for  the  sale  of  the  land  for  parti- 
tion.   A  commissioner  was  appointed  and  made  the  sale,  and 


N.  a]  FEBKUAKY  TERM,  1899.  107 

JoHHBON  i;.  Blake. 

W.  Z.  Blake  became  the  purchaser.  He  also  obtained  a  deed 
for  any  outstanding  interest  from  the  heirs  of  Sion  H.  Rog- 
ers. Richard  Finnell  and  the  trustee,  E.  A.  Johnson,  are 
both  dead. 

At  the  close  of  plaintiif's  case,  the  defendant  demurred  to 
his  evidence,  and  moved  for  judgment  as  in  case  of  nonsuit 
against  the  plaintiff.     Motion  allowed. 

Exception  and  appeal  by  plaintiff  from  the  judgment. 

Mr,  S.  G.  Ryan,  for  plaintiff  (appellant). 

Messrs.  W.  N.  Jones  and  /.  H.  Fleming,  for  defendant. 

FuBCHBS,  J.  In  1857  Sion  H.  Rogers  conveyed  the  land 
m  controversy  to  E.  Johnson  in  fee-simple,  "to  hold  the 
same  for  the  sole  and  separate  use  of  Mary  Ann  Finnell, 
wife  of  Richard  Finnell,  and  to  allow  her  to  live  upon  the 
same,  or  retain  the  rents  and  profits  thereof  free  from  the 
interest  of  her  present  or  any  future  husband  as  completely 
as  if  she  were  feme  sole,  and  to  sell  and  reinvest  the  pro- 
ceeds in  other  personal  or  real  estate,  to  be  held  upon  the 
same  terms  and  trust  as  specified  herein  and  no  other." 

Rogers,  the  grantor,  Johnson,  the  grantee,  Mary  Ann  Fin- 
nell and  Richard  Finnell  are  all  dead.  After  the  death  of 
Marv  Ann,  Richard  Finnell  executed  a  mortgage,  conveying 
3aid  land  to  the  plaintiff  as  a  security  for  debt,  and  plaintiff 
daims  under  this  mortgage.  After  the  death  of  both  Mary 
Ami  and  Richard  Finnell,  said  land  was  sold  by  order  of 
Court,  as  the  land  of  Mary  Ann,  for  partition  between  her 
children  and  heirs-at-law,  and  defendant  became  the  pur- 
chaser at  said  sale,  and  claims  thereunder.  Defendant  has 
also  bought  and  is  the  owner  of  any  estate  the  said  Rogers 
may  have  had  in  said  land,  by  way  of  a  resulting  trust.  The 
plaintiff  offered  Mrs.  Jones,  former  wife  of  E.  Johnson,  the 
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trustee,  who  testified  that  after  the  death  of  Richard  Finnell, 
she  heard  her  husband  say  that  ''Dick  FinnelPs  money  paid 
for  the  land."  Plaintiff  also  introduced  one  Thompson,  who 
testified  that  he  * 'heard  Eldridge  Johnson  (the  trustee)  say 
that  he  held  the  land  for  Mary  Ann  Finnell,  but  that  Rich- 
ard Finnell's  money  paid  for  the  land."  This  witness 
further  testified  that  he  knew  Mrs.  Finnell  and  did  not  think 
she  had  any  money.  This  evidence  was  all  objected  to  by 
the  defendant,  but  allowed  by  the  Court.  Upon  this  evi- 
dence tlie  plaintiff  rested  his  case,  and  "defendant  demurred 
to  the  plaintiff's  evidence  and  moved  for  judgment,  as  in 
case  of  nonsuit." 

Defendant's  motion  was  allowed  and  plaintiff  appealed 
from  the  judgment  pronounced. 

The  defendant's  exceptions  to  evidence  can  not  be  consid- 
ered, for  the  reason  that  he  did  not  appeal. 

The  plaintiff  contends  that  the  deed  from  Rogers  to  John- 
son only  declared  a  trust  in  Mrs.  Finnell  for  life,  and  that 
this  evidence  proved  or  tended  to  prove  that  Richard  Finnell, 
under  whom  he  claims,  paid  the  purchase  money,  and  that 
upon  the  death  of  Mrs.  Finnell  he  became  the  owner  of  this 
land,  as  the  presumptive  or  resulting  cestui  que  trust,  and 
that  it  was  error  in  the  Court  not  to  submit  an  issue  to  the 
jury  as  to  whether  Richard  Finnell  paid  the  purchase  money 
or  not. 

We  can  not  say  that  this  evidence  (its  admissibility  being 
out  of  the  way)  did  not  tend  to  prove  that  Richard  Finnell 
paid  the  purchase  money.  Therefore  if  it  was  material  for 
the  plaintiff  to  prove  that  Richard  paid  the  purchase  money, 
there  was  error  in  the  Court  not  to  submit  it  to  the  jury. 

There  is  no  question  but  what  the  deed  from  Rogers  to 
Eldridge  Johnson  conveyed  the  liegal  estate  in  fee-simple  and 
that  a  trust  was  declared  in  favor  of  Mrs.  Finnell.     But 
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whether  that  trust  was  in  fee-simple  or  for  her  life  only,  is 
the  principal  question  in  the  case. 

The  general  rule  is  that  trust  estates  are  governed  by  the 
same  rules  and  limitations  that  legal  estates  are.  But  it  is 
said  that  there  are  some  exceptions  to  this  general  rule. 
Holmes  r.  Holmes,  86  N.  C,  205.  In  that  case  the  legal  es- 
tate was  conveyed  in  fee-simple  to  trustees  "in  trust  for 
Sarah  Moore,"  and  it  was  held  that  this  created  a  fee-simple 
inidt  estate  in  Sarah.  If  this  case  is  controlled  by  Holmes 
r  Holmes,  Mrs.  Finnell  had  the  fee-simple  estate  and  the 
])laintiff  can  not  recover. 

But  the  plaintiff  says  that  this  case  is  not  controlled  by 
Holmes  r.  Holmes;  that  the  terms  creating  the  trust  in  this 
<-ase  differ  from  those  contained  in  that  case ;  that  they  are 
substantially  the  same  as  those  creating  the  trust  in  Livey  v. 
Grifjis,  65  N.  C,  236,  and  that  this  case  is  governed  by  Livey 
i\  Grifjis, 

In  Livey  v,  Grifjis  the  legal  estate  is  conveyed  in  fee-sim- 
ple to  Briggs  ^'  in  trust  for  the  sole,  separate  and  exclusive 
use  and  benefit  of  Caroline  Nicholson,  free  from  the  control 
of  her  present  or  any  future  husband,  with  the  right  of  the 
Mid  Caroline  to  dispose  of  the  said  pisce  or  lot  of  land  to  any 
person  she  may  wish  by  deed  or  appointment  in  writing  in 
the  nature  of  a  will."  Anderson  Nicholson  was  the  husband 
of  Caroline  when  this  deed  was  made,  and  paid  the  purchase 
money.  Anderson  died  intestate,  and  then  Caroline  died 
intestate  without  having  made  any  disposiiton  of  said  land. 
The  plaintiff  was  a  daiighter  of  the  said  Anderson  and  his 
heir-at-law,  and  the  defendant  was  a  son  of  said  Caroline  and 
^T  lioiv-at-law.  It  was  held  that  Caroline  had  only  a  life 
estate  coupled  with  a  power  of  appointment  which  she  never 
exercised;  and  that,  as  Anderson  paid  the  purchase  money, 
the  tnist  "resulted"  to  him,  and  the  plaintiff  being  his  heir 
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was  entitled  to  the  land.  If  Livey^s  case  controls  the  case 
under  consideration,  the  plaintiff  is  entitled  to  the  land. 

It  will  be  observed  that  the  language  used  in  the  deed  un- 
der conBidoration  differs  to  some  extent  from  that  used  in 
Holmes  r.  Holmes,  and  also  from  that  used  in  Livey  v.  Orif- 
fis.  In  Holmes'  case  the  declaration  of  the  trust  was  simply 
**to  Savah  Moore"  and  this  was  held  to  pass  the  fee-simple. 
In  JAve^^  's  case  it  was  to  the  separate  use  and  benefit  of  Caro- 
line Nicholson,  free  from  the  control  of  her  present  or  future 
husband,  with  the  power  to  dispose  of  the  fee  simple  in  writ- 
ing, as  bv  will.  It  will  be  seen  that  the  trust  estate  in  Caro- 
line is  limited  to  a  life  estate,  by  giving  her  the  power  to 
convey  the  estate  in  fee-simple  by  deed,  or  in  writing,  as  by 
will.  This  power  of  appointment  is  inconsistent  with  the 
idea  that  she  was  the  foe-simple  owner,  and  by  implication 
limits  the  trust  estate  to  an  estate  for  life. 

In  the.  case  under  consideration,  the  fee-simple  in  the  legal 

estate  is  conveved  to  the  trustee  Johnson  "to  hold  the  same 

t/ 

for  the  sole  and  separate  use  of  Mary  Ann  Finnell,  wife  of 
Kichard  Finnell,  and  to  allow  her  to  live  upon  the  same,  or 
retain  the  rents  and  profits  thereof  free  from  the  interest 
of  her  present  or  any  future  husband,  as  completely  as  if 
she  were  feme  sole,  and  to  sell  and  reinvest  the  proceeds  in 
other  personal  and  real  estate,  to  be  held  upon  the  same  terms 
and  trust  as  specified  herein,  and  no  other." 

This  declaration  of  trust  to  Mrs.  Finnell  contains  more 
words  than  are  contained  in  the  declaration  of  "trust  to 
Sarah  Moore"  in  Holmes  v.  Holmes,  But  none  of  them,  by 
construction  or  implication,  in  any  way  limit  her  estate.  She 
is  to  do  nothing.  Whatever  is  to  be  done  is  to  be  done  by  the 
trustee,  and  not  by  her.  The  trustee  may  allow  her  to  live 
upon  the  trust  estate,  to  receive  the  rents  and  profits,  and 
the  trustee  may  sell  and  reinvest  in  other  properties,  but  he 
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is  to  hold  the  new  estate  (if  a  sale  and  reinvestment  should 
take  place)  under  the  same  trusts  and  conditions  as  the  orig- 
inal trust,  and  no  other. 

As  we  find  nothing  in  this  deed  to  limit  the  trust  estate  to 
Mrs.  Finnell,  it  seems  to  us  that  it  falls  within  the  rule  de- 
claring the  trust  estate  in  Holmes  v.  Holmes,  and  is  governed 
by  that  case.  This  being  so,  Richard  Finnell  had  no  estate 
to  convey  to  the  plaintiff  and  the  judgment  of  the  Court  be- 
low is  affirmed. 

Affirmed. 


B,  C.  BBCWITH,  R.  B.  BECKWITH,  SUE  W.  BBCKWITH,  J.  W. 
THACKSTON  and  wife  ANNIE  B.  THACKSTON,  and  E. 
W.    POU    and    JAMES    H.    POU,    ex    parte. 

(Decided  March  7,  1899). 

Practice — Questions  of  Fact — Costs — Witnesses  under  Sec- 
tion 1S70  of  The  Code, 

1.  In  an  ex  porte  proceeding  for  partition,  an  appeal  by  some  of  the 
parties  from  the  decision  of  the  Clerk  upon  the  report  of  com- 
mlssionera,  alleging  inequality  and  unfairness  in  the  allotment 
— Involves  questions  of  fact,  properly  determinable  by  the 
Judge,  under  section  255  of  The  Code. 

1  Where  at  the  Instance  of  some  of  the  parties,  Without  opposition 
from  the  rest,  an  Issue  as  to  the  value  of  the  respective  shares 
was  submitted  to  the  jury,  who  sustained  the  report  and  the 
deciaion  of  the  Clerk  upon  the  exceptions  thereto — it  was 
properly  adjudged  that  the  exceptants  should  pay  the  costs 
of  the  trial  of  the  issue. 

3.  On  motion  by  exceptants  to  retax  the  bill  of  costs  so  as  not  to 
include  more  than  two  witnesses  as  to  value:  Held,  that  the 
iasne  submitted  was  a  complex  one,  involving  the  Investigar 
tion  of  a  multiplicity  of  single  facts,  material  to  be  ascer- 
tained, and  to  establish  each  of  which  two  witnesses  were 
alkmmble  under  section  1370  of  The  Code. 


112  IN  THE  SUPREME  COURT.  [124 


Bbgkwith,  Ex  parte. 


Motion  to  retax  Bill  of  Costs  in  a  Special  Proceeding, 
ex  parte,  for  partition  of  land,  made  before  Bryan,  J.,  at  No- 
vember Term,  1898,  of  Johnston  Superior  Court. 

At  the  previous  term  of  the  Court,  upon  exceptions  filed 
by  some  of  the  parties  to  the  report  of  the  Commissioners  and 
the  confirmation  thereof,  at  the  instance  of  the  exceptants, 
unobjected  by  the  others.  Judge  Timberlake  had  submitted 
to  the  jury  an  issue  as  to  the  value  of  the  land  allotted,  and 
the  verdict  sustained  the  report;  and  judgment  was  ren- 
dered against  the  exceptants  for  the  costs  of  the  issue,  to  be 
taxed  by  the  Clerk. 

The  Clerk  taxed  the  attendance  of  all  the  witnesses  sworn, 
and  examined  or  tendered,  by  the  appellees  relative  to  each 
tract,  the  timber,  buildings  thereon,  rental  value,  etc.  The 
exceptants  objected  to  more  than  two  witnesses  being 
charged  against  them  as  to  the  value  of  the  land,  under  sec- 
tion 1370  of  The  Code. 

His  Honor,  Judge  Bryan,  upon  the  hearing,  adjudged 
that  the  witnesses  were  all  material  and  were  properly  in- 
cluded in  the  bill  of  costs,  and  disallowed  the  motion. 

The  exceptants  appealed. 

Mr.  B.  C.  BecJcwith,  for  appellant. 
Messrs.  Simmons,  Pou  £  Ward,  contra, 

Montgomery^  J.  This  was  a  special  proceeding,  ex 
parte,  commenced  in  the  Superior  Court  of  Johnson  County 
for  the  purpose  of  having  partition  made  of  certain  lands 
among  the  petitioners,  according  to  their  several  interests. 
The  exceptions  of  the  appellants  to  the  report  of  the  com- 
missioners for  alleged  unfairness  in  the  partition  and  ine- 
quality in  the  shares  were  not  sustained  by  the'  Clerk,  the 
report  was  confirmed  and  the  exceptants  appealed  from  the 
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Clerk's  decision  to  the  Judge  of  the  Superior  Court.  At 
the  request  of  the  appellants,  the  other  petitioners  in  the 
original  proceeding  making  no  objection,  the  Judge  ordered 
the  proceeding  to  be  docketed  on  the  trial  docket  of  John- 
ston Superior  Court  for  the  purpose  of  having  ascertained, 
by  the  verdict  of  a  jury,  whether  the  share  allotted  to  the 
appellants  was  their  full  share  in  value  of  the  lands  de- 
scribed in  the  partition.  Upon  the  evidence  offered  the 
jury  found  the  question  submitted  to  them  in  the  ajBSrmative, 
and  the  Court  taxed  the  appellants  with  all  of  the  costs  aris- 
ing out  of  their  exceptions  to  the  report  of  the  second  set  of 
oommissioners.  The  appellants,  at  a  subsequent  term  of 
the  Court,  made  a  motion  to  retax  the  bill  of  costs,  the  Clerk 
having  made  it  out  according  to  the  directions  of  the  Court. 
The  basis  of  the  motion  was  the  allegation  that  all  of  the 
witnesses  of  the  appellees  were  subpoenaed  to  give  testimony 
on  a  single  point — the  value  of  the  lots  of  land — and  that, 
therefore,  no  more  than  two  witnesses  could  be  allowed  to 
prove  against  the  appellants,  under  section  1370  of  The 
Code.  The  motion  was  heard  and  overruled  by  the  Court, 
and  the  bill  of  costs  as  made  out  was  approved  and  con- 
firmed. In  the  order  to  that  effect  it  was  stated  by  his 
Honor  that  no  greater  number  of  witnesses  were  examined 
by  the  appellees  than  were  necessary,  and  that  such  of 
them  as  were  not  examined  were  sworn  and  tendered  to  the 
appellants. 

The  construction  of  the  proviso  of  section  1370  of  The 
Code,  which  is  in  the  following  language:  ^'Provided,  that 
the  party  cast  shall  not  be  obliged  to  pay  for  more  than  two 
witnesses  to  prove  a  single  fact,''  is  the  matter  before  us  for 
decision.  And,  first,  it  is  in  place  to  say  that  the  matter 
which  was  carried  before  the  Judge  in  Chambers,  on  the 
appeal  from  the  Clerk,  was  not  such  an  issue  of  fact  as  is 
124—8 
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referred  to  in  section  256  of  The  Code,  but  was  a  question 
of  fact,  and  therefore  that  the  verdict  of  the  jury  was  simply 
a  method  of  determining  a  question  of  fact  which  the  Judge 
had  adopted  by  an  order  made  at  Chambers  at  the  request 
of  the  appellants  and  witout  objection  on  the  part  of  the 
appellees. 

There  were  no  issues  of  any  kind  raised  by  the  pleadings, 
for  they  were  ex  parte,  as  we  have  said,  the  same  relief  was 
demanded,  and  the  matter  of  the  fairness  of  the  partition 
made  by  the  commissioners  was  a  question  of  fact,  to  be  in 
the  first  instance  decided  by  the  Clerk,  subject  to  review 
by  the  Judge  on  appeal  from  the  Clerk,  under  the  first  part 
of  section  265  of  The  Code.  Ledbetter  v.  Pinner,  120 
N.  C,  455. 

The  matter,  then,  which  was  submitted  to  the  jury  was 
of  broader  scope  than  the  finding  by  them  of  a  single  iso- 
lated fact.  There  were  three  tracts  of  land  and  two  town 
lots,  the  subject  of  the  partition,  and  to  arrive  at  the  value 
of  the  share  allotted  to  the  appellants,  the  value  of  each 
tract  and  lot  had  to  be  ascertained  upon  evidence  adduced 
for  that  purpose.  In  such  an  investigation  a  multiplicity  of 
single  facts  might  be  necessary  to  be  proved,  and  on  the 
investigation  in  this  matter  it  appears  from  the  case  on  ap- 
peal that  the  appellees,  in  reply  to  the  testimony  of  the  wit- 
nesses for  the  appellants,  offered  evidence  as  to  each  and 
every  tract  of  land,  as  to  the  timber,  buildings,  rental  value 
and  prospective  value  of  the  town  lots.  The  evidence  under 
each  one  of  these  heads  was  material  matter,  to  be  gone 
into  before  a  correct  conclusion  could  be  arrived  at  by  the 
jury  as  to  the  value  of  the  appellant's  share. 

His  Honor,  having  certified  in  his  order  overruling  the 
motion  to  retax  the  costs  that  the  witnesses  examined  and 
those  tendered  by  the  appellees  were  no  greater  in  number 
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than  were  necessary  for  the  purpos  of  the  trial,  and  the 
examination  appearing  from  the  record  to  have  extended 
into  various  matters  of  single  facts,  all  material  to  the  ques- 
tion at  issue,  we  are  of  the  opinion  that  under  the  statute 
(The  Code,  section  1370)  the  appellees  ought  to  be  allowed 
against  the  appellants  as  many  as  two  witnesses,  introduced 
to  prove  each  single  fact,  necessary  to  give  to  the  jury  such 
information  as  would  enable  them  intelligently  to  answer 
the  question  submitted  to  them  for  their  determination.  No 
more  than  that  number  appear  to  have  been  subpoensed  by 
the  appellees. 

Of  course  the  trial  Judge  will  always  see  to  it  that  such 
evidence  is  not  introduced  for  merely  cumulative  effect  and 
for  the  oppression  of  the  party  cast.  It  is  in  his  power  and 
always  has  been  in  judicial  proceedings  in  this  State  to  see 
to  it  that  no  oppression  in  the  way  of  excessive  cost  bills  is 
practiced  by  successful  litigants  upon  the  party  cast. 

We  can  find  no  direct  authority  in  our  Reports  as  appli- 
cable to  the  facts  in  this  case.  In  connection  with  the  mat- 
ter, however,  the  cases  of  Wooley  v.  Robinson,  52  N.  C,  30, 
and  Holmes  v.  Johnson,  33  N.  C,  55,  may  be  read  with 
bterest  as  having  an  indirect  hearing. 

We  feel  it  necessary  to  say  that  we  can  not  commend  the 
course  of  his  Honor  in  calling  in  the  aid  of  a  jury  to  decide 
a  question  which  he,  by  law,  was  required  to  decide  himself, 
and  we  must  think  that  there  were  strong  reasons  which  in- 
duced him  to  make  such  a  departure  from  the  usual  course 
of  practice,  although  they  do  not  appear  of  record. 

Affirmed. 
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COMMONWEALTH  MUTUAL  FIRE  INSURANCE  CO.,  W.  B.  Ste- 
vens.  Receiver,  v.  EDWARDS  &  BROUGHTON. 

(Decided  March  7,  1899). 

Foreign    Corporations  —  Receivers — Assessments — Statute 

of  Limitations — Demurrer. 

1.  The  statute  of   limitations   is   available  as  a   defence   only   by 

answer.  The  Code,  section  138.  The  rule  does  not  apply  to 
possessory  titles,  which  are  more  in  the  nature  of  presump- 
tions than  strict  limitations. 

2.  A  foreign  fire  insurance  company  must  take  out  license  and  com- 

ply with  the  requirements  of  section  3062  of  The  Code  before 
doing  business  in  this  State — otherwise,  it  can  not  maintain 
an  action  for  any  assessment  or  other  liability  arising  under 
the  policy.    Such  action  is  demurrable. 

3.  When  such  foreign  corporation  has  complied  with  our  laws,  our 

courts  are  open  to  it  for  the  enforcement  of  its  rights — and 
should  it  become  insolvent  and  pass  into  the  hands  of  a  Re- 
ceiver— he,  by  comity,  will  be  allowed  to  sue  here  to  enforce 
the  liability  of  a  policy  holder. 

4.  Where  a  citizen  of  this  State  applies  for  a  policy  in  a  foreign 

company  through  a  broker  here,  and  the  application  is  ac- 
cepted and  the  policy  is  delivered,  the  broker  will  be  deemed 
to  be  the  agent  of  the  company,  and  the  contract  to  be  made 
here,  subject  to  the  laws  of  this  State.  Act  of  1893.  chapter 
299,  section  8. 

Civil  Action^  instituted  in  the  Justice's  Court  of  Wake 
County,  to  enforce  assessments  upon  two  policies  of  insur- 
ance. There  were  \vritten  pleadings,  complaint  and  demurrer. 
The  demurrer  was  sustained,  and  an  appeal  taken  to  the  Supe- 
rior Court,  and  tried  before  Brown,  J.,  February  2,  1899, 
who  overruled  the  demurrer  with  leave  to  the  defendants 
to  answer. 

The  defendants  appealed. 
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The  principal  grounds  of  the  oompkint  and  demurrer  are 
Stated  in  the  opinion. 

Messrs.  Douglass  &  8imms,  for  defendants  (appellants). 
Messrs.  J.  W.  Hinsdale  and  Perrin  Bushee^  for  plaintiffs. 

Douglas,  J.,  delivered  the  opinion. 

Faibcloth,  C.  J.,  dissents. 

DocoLAs,  J.  This  is  an  action  brought  by  the  receiver 
of  a  mutual  insurance  company  for  the  collection  of  certain 
aaeesBments  upon  the  defendants,  levied  imder  a  decree  of 
the  Superior  Judicial  Court  of  the  State  of  Massachusetts. 
The  ca£ie  comes  before  us  on  demurrer.  This  di3poses  m 
limine  of  all  statutes  of  limitation,  which,  in  cases  like  the 
present,  can  be  availed  of  only  by  answer.  The  Code,  sec- 
tion 138;  GtUhrie  v.  Bacon,  107  N.  C,  337;  Randolph  v. 
Randolph,  Ibid.,  506;  Albertson  v.  Terry,  109  N.  C,  8. 
This  rule,  however,  does  not  apply  to  possessory  titles,  whidii 
are  more  in  the  nature  of  presumptions  than  strict  limita- 
tiona.  Freeman  v.  Sprague,  82  N.  C,  366 ;  Ashury  v.  Fair, 
111  K  C,  251. 

The  following  allegations  appearing  in  the  complaint 
must  be  taken  as  facts  for  the  purposes  of  this  appeal :  The 
plaintiff  corporation  issues  to  the  defendants  two  policies  of 
fire  insurance — one  for  $2,000,  dated  June  29,  1894,  and 
the  other  for  $3,000,  dated  July  14,  1894.  It  was  stipu- 
lated in  the  policies  that  the  insured  should  pay,  in  addi- 
tion to  the  cash  premium,  all  such  sums  as  might  be  lawfully 
assessed  by  the  directors  of  said  company,  but  not  to  exceed 
three  times  the  amount  of  said  cash  premium.  The  present 
assessments  are  within  the  limit.  The  policies  were  obtained 
and  delivered  through  a  local  agent,  denominated  a  broker 
fay  the  plaintiff,  but  whose  legal  status,  as  between  the  parties, 
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is  a  question  of  law  on  admitted  facts.  On  March  19,  1895, 
suit  was  brought  by  the  Insurance  Commissioner  of  Massa- 
chusetts to  wind  up  the  affairs  of  the  plaintiff  company,  and 
on  May  28,  1895,  the  plaintiff  Stevens  was  appointed  re- 
ceiver, to  whom  the  company,  on  the  Tth  day  of  March,  1890, 
executed  an  assignment  of  all  its  assets.  After  the  institu- 
tion of  the  suit,  to-wit,  on  March  7th,  1896,  the  directors 
of  the  plaintiff  corporation,  in  accordance  with  a  decree  in 
the  cause,  levied  ''an  assessment  of  $250,000  upon  the 
former  and  present  members  of  the  corporation  liable 
thereto,  the  same  being  necessary  for  the  payment  of  losses 
incurred  after  the  issue  of  the  policies  held  by  the  members 
of  the  said  corporation,  and  before  their  respective  expira- 
tion or  cancllation,  and  while  the  said  defendants  and  the 
other  policy  holders  against  whom  the  said  assessment  was 
made  were  members  of  said  corporation,  and  the  expenses  of 
collecting  and  the  expenses  of  the  receivership  for  which  the 
defendants,  together  with  the  other  policy  holders  and  mem- 
bers, were  liable."  It  is  further  alleged  that  all  the  proceed- 
ings were  had  in  all  respects  in  conformity  to  sections  47 
and  49  of  chapter  522  of  the  Laws  of  the  State  of  Massachu- 
setts of  1894,  which,  in  the  absence  of  an  answer,  we  pre- 
sume, govern  the  proceedings  in  such  cases. 

There  are  other  allegations  in  amplification  of  the  above, 
and  also  as  to  notice,  individual  assessment  and  non-pay- 
ment, with  the  important  averment  that  the  plaintiff  cor- 
poration complied  with  the  requirements  of  section  3062  of 
The  Code  of  North  Carolina,  and  received  license  to  trans- 
act the  business  of  fire  insurance  on  the  2nd  day  of  July, 
1894.  This  was  subsequent  to  the  issuing  of  the  first  policy, 
but  previous  to  the  second  policy. 

The  learned  counsel  for  the  plaintiff  say  in  their  brief 
that  "If  policy  No.  4214,  dated  June  29,  1894,  were  made 
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in  North  Oarolina,  of  oourse  it  would  be  void  and  the  as- 
seesment  conld  not  be  collected."  We  think  that  in  con- 
templation of  law  it  was  made  in  iNTorth  Carolina,  and  that 
the  broker,  in  taking  the  applications  for  the  policies,  acted 
as  the  agent  of  the  plaintiff  corporation.  Section  8  of  chap- 
ter 299  of  the  Public  Laws  of  1893  provides  that  "all  con- 
tracts of  insurance,  the  application  for  which  is  taken  within 
the  State,  shall  be  deemed  to  have  been  made  within  this 
State  and  subject  to  the  laws  thereof."  Therefore  the  plain- 
tiffs can  not  maintain  their  action  for  any  assessment  or 
other  liability  arising  under  the  policy  dated  Jime  29,  1894. 
Our  attention  has  been  called  to  chapter  383  of  the  Laws 
of  1889  allowing  any  citizen  of  this  State  to  contract  on 
his  own  account  for  insurance  with  any  company  doing  an 
insurance  business  outside  of  the  State,  and  allowing  the 
company  to  be  sued  and  to  adjust  the  loss  without  being  sub- 
ject to  penalties  for  taxes.  We  do  not  question  the  right 
of  any  citizen  to  apply  outside  the  State  for  insurance,  but 
in  the  present  case  the  application  was  made  within  the 
State,  and  therefore  subject  to  the  Act  of  1893.  The  Act  of 
1889  allows  an  outside  company,  that  is,  one  that  has  not 
complied  with  our  laws,  to  be  sued,  but  not  to  sue.  Its  evi- 
dent purpose  was  to  allow  such  companies  to  adjust  their 
fire  losses  without  thereby  making  themselves  liable  for  pen- 
alties or  taxes.  It  certainly  never  intended  to  permit  such 
companies  to  practically  nullify  our  insurance  laws  by  the 
legal  fiction  of  doing  business  through  a  broker  instead  of 
an  agent.  To  do  so  would  ultimately  turn  over  our  vast  in- 
surance business  to  foreign  corporations  whose  solvency  we 
had  no  means  of  ascertaining,  and  who  not  only  contributed 
nothing  to  our  revenues,  but  who  ignored  our  laws  and  were 
practically  beyond  our  jurisdiction.  Our  insurance  laws, 
applicable  equally  to  domestic  and  to  foreign  corporations, 
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are  intended  not  simply  for  purposes  of  revenue,  but  prima- 
rily for  the  protection  of  our  people.  The  vast  bulk  of  in- 
sured property  is  never  burned,  and  those  who  continue  to 
pay  their  premiums  for  perhaps  a  long  series  of  years  with 
no  resulting  loss  or  profit  beyond  the  feeling  of  protection, 
have  the  right  to  demand  the  fullest  security.  In  the  case 
at  bar  the  plaintiff  corporation  admitted  its  insolvency 
within  less  than  ten  months  after  it  issued  its  policies  to  the 
defendants,  and  it  was  then  apparently  worth  $250,000  less 
than  nothing.  When  or  how  it  became  insolvent,  if  it  were 
ever  solvent,  we  have  no  means  of  knowing.  In  the  light  of 
these  facts,  can  there  be  any  question  as  to  the  justice  or 
policy  of  our  insurance  laws  ? 

The  prevailing  tendency  to  corporate  absorption  can  not 
be  ignored,  and  it  is  the  increasing  duty  of  the  State,  while 
giving  to  all  corporations  the  equal  protection  of  its  laws, 
to  equally  protect  its  citizens  against  corporate  abuses.  There 
should  be  no  prejudice  against  corporations  simply  because 
they  are  corporations.  They  are  not  outlaws,  but  are  the 
creatures  of  the  law,  and  are  not  only  capable  of  becoming 
the  most  powerful  agencies  of  civilization,  but  have  become 
absolutely  necessary  in  our  present  stage  of  material  develop- 
ment. They  can  be  justly  condemned  only  when  their  pow- 
ers are  abused,  but  in  proportion  as  their  powers  are  greater 
than  those  of  an  individual,  they  are  more  liable  to  abuse 
and  should  be  more  carefully  guarded.  One  of  their  great 
dangers  is  the  risk  of  insolvency  arising  from  the  want  of 
any  personal  liability  of  their  stockholders,  and  the  uncertain 
and  perhaps  fictitious  nature  of  their  assets.  Some  are 
afflicted  with  what  may  be  called  congenital  insolvency.  They 
are  born  insolvent,  capitalized  into  insolvency  at  the  mo- 
ment of  their  creation,  and  eke  out  a  precarious  existence 
in  an  apparent  effort  to  solve  the  old  paradox  of  living  on 
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the  interest  of  their  debts.  Such  corporations  are  not  only 
mtriBsically  dangerous,  but  lay  the  foundation  for  an  un- 
just suspicion  of  all  other  corporate  bodies. 

The  State  of  North  Carolina  extends  to  all  foreign  corpor- 
ations a  cordial  welcome,  with  the  fullest  measure  of  domes- 
tic equality,  but  with  her  rests  the  right  and  the  duty  of  re- 
quiring them  to  comply  with  such  reasonable  regulations  as 
may  be  necessary  for  the  protection  of  her  own  people.  In 
upholding  such  laws  we  are  influenced  not  only  by  the  letter 
of  the  statute,  but  equally  so  by  the  highest  principles  of 
justice  and  of  public  policy. 

This  finally  disposes  of  the  first  policy  of  insurance,  but 
as  to  the  second  policy  we  think  a  sufficient  cause  of  action 
has  been  stated  in  the  complaint.  There  are  twenty-three 
stated  grounds  of  demurrer,  but  as  many  of  them  are  in  the 
nature  of  defences  that  can  be  set  up  only  by  answer,  while 
others  present  different  views  of  the  same  question,  it  is  not 
neoessary  to  consider  them  separately. 

At  this  stage  of  the  case  we  must  assume  that  the  suit  in 
Massachusetts  was  properly  conducted,  and  we  see  no  reason 
why  the  Courts  of  that  State  should  not  wind  up  the  affairs 
of  its  own  insolvent  corporation.  Nor  is  there  any  objection 
to  the  receiver  of  a  foreign  Court  suing  in  the  Courts  of  this 
State.  What  may  be  the  result  of  that  suit  is  a  different 
matter,  but  he  will  be  given  a  hearing.  It  is  true  that  in 
Krtiger  v.  Bank,  123  N.  C,  16,  we  thought  that  it  was  too 
severe  a  strain  upon  the  law  of  comity  to  permit  a  foreign 
receiver,  refusing  to  become  a  party  to  the  action,  to  enter 
a  special  appearance  simply  for  the  purpose  of  obstructing 
the  administration  of  our  laws  and  defeating  the  rights  of 
our  citizens.  Such  is  not  the  case  before  us.  The  complaint 
substantially  alleges  that  the  assessment  was  necessarily  and 
properly  levied  to  meet  obligations  while  the  policy  of  the  de- 
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fendants  was  in  force.  In  the  absence  of  any  denial  this 
would  entitle  the  plaintiffs  to  recover  as  to  the  second  policy. 
What  defensive  facts  may  be  set  up  in  the  answer  we  do  not 
know,  and  we  can  not  now  properly  determine  how  far  the 
defendants  may  attack  the  amount  of  validity  of  their  indi- 
vidual assessment.  There  is  no  merit  in  the  contention  of 
the  defendants  that  the  second  policy  is  void  under  section 
6  of  the  Acts  of  1893,  chapter  299,  because  it  provided  for 
assessments.  The  standard  policy  specifically  permits  such 
necessary  alterations  in  the  case  of  assessment  companies, 
and  the  Act  of  1895  was  not  intended  to  exclude,  by  indirec- 
tion, assessment  companies  who  had  otherwise  complied  with 
our  laws.  Its  purpose  was,  as  stated  in  Horton  v.  Insurance 
Go,,  122  N.  C,  498,  507,  "to  have  a  uniform  policy  which 
would  eventually  become  familiar  to  our  people,  and  by  re- 
peated adjudications  acquire  a  settled  meaning. '^ 

For  the  reasons  stated  above  the  demurrer  should  have 
been  sustained  as  to  the  first  policy.  With  this  modification, 
the  judgment  of  the  Court  below  overruling  the  demurrer  is 
afiirmed,  but  in  view  of  the  modification  the  costs  in  this 
Court  will  be  equally  divided  between  the  parties. 

Modified  and  affirmed. 

Faircloth^  C.  J.,  dissents. 
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M.   P.  PHILXIPS  V.   SOUTHERN  RAILWAY  COMPANY. 

(Decided  March  7,  1899). 

Carrier  and  Passengers — Railroad  Regulations, 

1.  It  is  the  coming  to  the  station  within  a  reasonable  time,  with  the 
intention  to  take  the  next  train,  and  not  the  purchase  of  a 
ticket  (which  is  merely  evidence  of  the  intention),  that  cre- 
ates the  relation  of  passenger  and  carrier. 

S.  Railroads  have  reasonable  control  over  their  waiting-rooms  and 
the  right  to  establish  regulations  for  the  opening  and  closing 
of  the  same — ^they  are  not  lodging  places. 

3.  A  regulation  which  requires  the  opening  of  the  waiting  rooms 
not  less  than  thirty  minutes  before  the  arrival  of  trains, 
and  their  closing  after  the  departure  of  trains,  is  a  reasonable 
regulation  for  the  accommodation  of  passengers;  the  case  of 
delayed  trains  and  through  passengers  might  form  exceptions 
to  the  rule. 

Civil.  Action  to  recover  damages,  alleged  to  have  been 
occasioned  by  the  wrongful  ejection  of  the  plaintiff  from  the 
depot  waiting-room,  at  Asheville,  by  defendant,  tried  before 
Oreen,  J.,  at  May  Term,  1898,  of  the  Superior  Court  of 
Qendekson  County. 

It  was  in  evidence  that  the  plaintiff,  a  resident  of  Hender- 
son County,  bought  a  ticket  at  Asheville  for  passage  to  Hot 
Springs,  in  Madison  County ;  that  he  procured  his  ticket  about 
dark  on  December  15, 1896,  at  the  depot,  the  train  to  leave  at 
2  o'clock  A.  M.  of  December  16 ;  that  he  left  the  depot  and 
went  up  town  to  make  some  purchases,  and  returned  about  8 
o'clock,  and  went  into  the  waiting-room  to  remain  until  his 
train  was  to  leave.  Soon  after  he  had  entered,  the  employee 
of  the  defendant  company  came  in  to  close  up  and  required 
him  to  leave.    He  objected  and  showed  his  ticket,  but  upon 
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demonstrations  made  to  put  hira  out,  he  left,  and  having  no 
money  to  pay  for  accommodations  awaited  in  the  dark  and 
cold  for  the  arrival  of  his  train,  and  that  his  health  was  seri- 
ously affected  by  the  exposure. 

It  was  in  evidencje  on  the  part  of  the  defendant  that  the 
rules  of  the  company  required  the  closing  of  the  waitings 
rooms  after  the  departure  of  trains,  to  remain  closed  until 
thirty  minutes  before  the  departure  of  its  next  train,  and  that 
the  plaintiff  was  so  informed. 

Upon  the  evidence  the  defendant  insisted  the  plaintiff  was 
not  entitled  to  recover  and  asked  his  Honor  so  to  charge. 
This  his  Honor  declined  to  do — ^and  in  effect  charged  the 
other  way.    Defendant  excepted. 

Verdict  and  judgment  for  plaintiff  for  $500. 

Appeal  by  defendant. 

Messrs.  0.  F,  Bason,  F.  H,  Busbee  and  A.  B,  Andrews, 
Jr.,  for  defendant   (appellant). 
Mr.  T,  J.  Rickman,  for  plaintiff. 

FuBOHEs,  J.  On  the  15th  of  December,  1896,  the  plain- 
tiff, intending  to  take  the  next  train  on  defendant's  road  to 
Hot  Springs,  in  Madison  County,  entered  the  defendant's 
waiting-room  at  Asheville  about  eight  o'clock  at  night,  with 
the  intention  of  remaining  there  until  the  departure  of  the 
next  train  on  defendant's  road  for  Hot  Springs,  which  would 
leave  at  1 :20  o'clock  of  the  next  morning.  He  was  informed 
by  defendant's  agent,  in  charge  of  the  waiting-room,  that 
according  to  the  rules  of  the  company,  she  must  close  the 
room  and  that  he  would  have  to  get  out.  The  plaintiff  pro- 
tested against  this,  and  refused  to  leave. 

But  when  the  clerk  of  defendant's  baggage  department 
(Graham)  came  and  told  him  that  he  could  not  stay,  and 
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made  demonstrations  as  if  he  would  put  him  out,  he  left; 
that  he  had  no  place  to  go  where  he  could  be  comfortable; 
that  the  night  was  cold ;  that  he  was  thinly  clad  and  suffered 
yery  much  from  this  exposure,  and  took  violent  cold  there- 
from, which  ran  into  a  spell  of  sickness  from  which  his  health 
has  been  permanently  injured. 

It  was  in  evidence,  and  not  disputed,  that  the  rules  of  de- 
fendant company  required  the  waiting-room  to  be  closed  after 
the  departure  of  defendant's  train,  and  to  remain  closed  until 
thirty  minutes  before  the  departure  of  its  next  train;  that, 
under  this  rule  of  the  defendant,  it  was  time  to  close  the 
waiting-room  when  the  plaintiff  was  ordered  to  leave  the 
room,  and  he  was  informed  that  it  woul4  not  be  opened  again 
until  thirty  minutes  before  the  departure  of  defendant's  next 
train  at  1.20  o'clock  of  the  next  morning.  ►    •    ' 

The  plaintiff  contended  that  he  had  purchased  a  ticket 
from  Asheville  to  Hot  Springs  before  he  entered  the  waiting- 
room,  which  he  showed  to  the  keeper  of  the  room  at  the  time 
he  was  ordered  out.    This  was  denied  by  defendant. 

The  defendant  asked  in  writing  a  great  number  of  instruc- 
tions which  were  not  given.  Among  these  was  the  following : 
'*If  the  jury  believe  the  evidence,  the  answer  to  the  first  issue 
should  be  "No."  The  first  issue  was  as  follows :  "Was  the 
plaintiff  injured  by  the  negligence  of  the  defendant,  as  al- 
leged in  the  complaint.  ?" 

The  Court  among  other  things  charged  the  jury  that  if 
the  plaintiff  bought  a  ticket  to  take  passage  on  the  next  train, 
he  had  a  right  to  remain  in  the  waiting-room  until  that  train 
left,  and  that  if  the  jury  found  from  the  evidence  that  plain- 
tiff had  bought  a  ticket  and  exhibited  it,  as  he  alleges  he  did, 
he  is  entitled  to  recover  actual  damages,  but  not  punitive 
damages.  To  that  part  of  the  charge  referring  to  the  pur- 
chase of  the  ticket  and  plaintiff's  right  to  remain  in  the  wait- 
ing-room, the  defendant  excepted. 
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We  are  of  the  opinion  that  both  these  exceptions  are  well 
taken^  but  it  is  not  necessary  that  we  should  discuss  them 
both*  If  either  one  of  them  is  sustained^  it  is  substantially 
an  end  to  the  plaintiff's  case.  In  fact,  the  discussion  of  the 
one  involves  the  other. 

A  party  coming  to  the  railroad  station  with  the  intention 
of  taking  the  defendant's  next  train  becomes,  in  contempla- 
tion of  law,  a  passenger  on  defendant's  road,  provided  that 
his  coming  is  within  a  reasonable  time  before  the  time  for 
departure  of  said  train.  To  constitute  him  such  passenger 
it  is  not  necessary  that  he  should  have  purchased  his  ticket, 
as  seems  to  have  been  considered  by  his  Honor.  1  Fetter  on 
Carriers  of  Passengers,  section  228.  But  the  purchase  of 
the  ticket  would  probably  be  considered  the  highest  evidence 
of  his  intention.  But  still,  it  is  his  coming  to  the  station 
within  a  reasonable  time  before,  with  the  intention  to  take 
the  next  train,  that  creates  the  relation  of  passenger  and 
carrier.  There  is  no  dispute  but  what  the  plaintiff  intended 
to  take  the  defendant's  next  train  to  Hot  Springs,  and  we 
must  infer  from  the  charge  of  the  Court  and  the  verdict  of 
the  jury  that  they  found  that  plaintiff  had  purchased  his 
ticket. 

So  the  only  question  that  remains  is  as  to  whether  the 
defendant  had  the  right  to  establish  the  rule  for  closing  the 
waiting-room,  and  was  the  rule  a  reasonable  one?  And  we 
are  of  the  opinion  that  the  defendant  had  the  right  to  estab- 
lish the  rule  and  that  it  was  a  reasonable  one.  Webster  v. 
Fitchburg  R.  Co,,  161  Mass.,  298 ;  34  At.  Eep.,  157 ;  1  El- 
liott on  Kailroads,  sections  199  and  200 ;  4  Elliott  on  Eail- 
roads,  section  1579. 

The  rule  would  probably  be  different  in  the  case  of 
through  passengers,  and  in  the  case  of  delayed  trains;  but 
if  so,  these  would  be  exceptions  and  not  the  rule. 

Waiting-rooms  are  not  a  part  of  the  ordinary  duties  per- 
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taining  to  the  rights  of  passengers  and  common  carriers. 
But  they  are  established  by  carriers  as  ancillaries  to  the 
business  of  carriers  and  for  the  accommodation  of  passen- 
gers, and  not  as  a  place  of  lodging  and  accommodation  for 
^ose  who  are  not  passengers.  This  being  so,  it  must  be  that 
the  carrier  should  have  a  reasonable  control  over  the  same, 
or  it  could  not  protect  its  passengers  in  said  rooms.  There 
is  error. 
New  trial. 


W.O.STRATFORD  Y.  CITT  OF  GREENSBORO  and  CAESAR  CONE. 

(Decided  March  7,  1899). 

Municipal  Powers—Public  Use— Eminent  Domain— Streets- 
Issues — Judge's  Charge— Tax  Payer— Property  Owner. 

1.  While  there  can  be  no  objection,  morally  or  legally,  to  a  proi>erty 

owner  contributing  to  the  expense  of  laying  out  or  altering 
streets  in  a  town,  because  of  the  incidental  benefit  he  may 
deriye,  still  the  projected  Improvement  must  be  of  a  charac^ 
ter  required  by  public  necessity  and  convenience. 

1  By  virtue  of  their  delegated  powers,  municipal  authorities  have 
the  right  to  open,  grade  and  widen  streets,  and  they  are  the 
sole  judges  of  the  necessity  or  expediency  of  exercising  that 
right  for  public  uses;  but  whether  the  appropriation  of  pri- 
vate property  is  for  public  use  or  for  private  gain,  is  a  mat- 
tar  for  the  Courts  to  decide;  whether  a  particular  use  is 
public  or  not.  Is  a  question  for  the  judiciary. 

2.  A  resident  taxpayer  has  a  sufficient  interest  in  the  subject  to  in- 

voke the  Courts  to  prevent  an  illegal  disposition  of  public 
funds,  or  the  illegal  creation  of  a  public  debt,  or  to  prevent 
the  misuse  of  corporate  power. 

4.  Where  the  substantial  benefit  is  for  the  individual  and  the  public 

benefit  merely  incidental  or  prospective,  the  proceeding  of 
a  municipal  board  is  ultra  vires  and  void. 

5.  In  such  cases  an  issue  should  be  submitted  to  k  jury,  with  in- 

structlon  from  the  Court  as  to  what  constitutes  a  public  use. 


12«  IX  THE  SUPREME  CX)UET.  [124 


r'r\iL  Acno^r  bv  the  pLimtiff,  a  ux  psyer,  resident  of 
GreffWi}forOy  to  enjoin  the  citv  authorities  frcMn  opening, 
widening,  grading,  curbing  and  macadamizing  certain  streets 
in  Groensl«oro,  and  building  an  iron  bridge  across  the  Pied- 
mont Railroad,  and  from  borrowing  $15,000  to  be  used  for 
»uch  jmrp^riies;  also  to  restrain  defendant  Cone  from  lend- 
ing them  the  money,  upon  the  allied  ground  that  the  pro- 
pOT^f^l  action  by  the  Board  was  not  undertaken  for  the  braiefit 
of  the  public,  but  at  the  instance  and  for  the  private  benefit 
of  Haid  Cone,  a  large  landed  proprietor  of  city  property.  The 
caw*  wan  tried  before  Robinson,  J.,  at  June  Term,  1898,  of 
GciLKouD  Superior  Court,  and  is  fully  stated  in  the  opinion. 

There  was  a  verdict  and  judgment  for  the  defendants  and 
ap[>ctal  by  plaintiff. 

iMr.  James  T,  Morehead,  for  plaintiff  (appellant). 
MassrH,  liynum  S  Taylor,  R,  R.  King  and  Shaw  £  Scales, 
for  (hifeiulantfl. 

M<)NT(H)MKKY,  J.  At  the  time  of  the  commencement  of 
tluH  ac^tion  the  defendant  Cone  was  the  owner  of  about  six- 
tcH'ii  Imndrod  acres  of  land  (less  that  part  of  it  which  he 
hud  sold  to  the  Cone  Export  and  Commission  Company,  of 
New  York,  in  which  company  he  w^as  a  stockholder),  situ- 
ated on  tlie  north  and  northeast  of  the  City  of  Greensboro 
and  lying  partly  within  the  corporate  limits  of  the  city,  that 
part  lying  within  the  city  limits  containing  between  three 
huTidr(»d  and  five  hundred  acres.  That  property  was  con- 
nected with  the  city  by  the  street,  Summit  avenue.  On  the 
21st  and  24th  days  of  January,  1896,  the  board  of  aldermen 
of  Qreonslwro  made  an  order  that  a  portion  of  Church  street 
Ik^  widened  and  then  extended  as  a  new  street  from  Lindsay 
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street  in  a  northeasterly  direction  to  and  on  the  line  of  Sum- 
mit avenue,  and  then  over  said  avenue  as  at  first  laid  out 
to  the  corporate  limits  of  the  city,  and  that  the  strip  of  land 
necessary  for  the  street  be  condemned  according  to  law.  On 
the  7th  of  February  following  the  board  made  an  order 
providing  for  the  borrowing  of  a  sum  of  money  not  exceed- 
ing $15,000  for  the  purpose  of  opening  and  building  the 
streets  referred  to  in  the  orders  of  the  21st  and  24:th  days  of 
January,  1896,  and  repairing  other  streets  and  other  public 
improvements  in  the  city,  and  also  for  an  election  to  be  held 
for  the  purpose  of  submitting  the  question  of  the  creation  of 
the  debt  to  the  qualified  voters  of  the  city. 

The  plaintiff,  a  resident  and  tax  payer  of  Greensboro, 
brought  this  action  to  have  these  orders  made  by  the  board 
declared  ultra  vires  and  void;  that  the  defendant  board  of 
aldermen  be  perpetually  enjoined  and  restrained  from  hold- 
ing the  election  and  from  opening  the  streets,  and  that  de- 
fendant Cone  be  restrained  from  lending  to  his  co-defend- 
ant, the  City  of  Greensboro,  the  money  with  which  to  grade 
and  macadamize,  curb  and  bridge  the  stret,  to  be  called  Sum- 
mit avenue.  In  the  complaint  the  plaintiff  alleges  that  the 
opening  and  making  of  the  new  street  and  the  widening  of 
Church  street  are  not  necessary  and  not  required  for  the  pub- 
lic use  of  the  city,  but  on  the  contrary  that  they  were  to  be 
made  for  the  private  use  and  benefit  of  defendant  Cone ;  that 
sach  benefits  as  might  accrue  to  the  city  were  only  incidental^ 
and  that  the  aldermen  had  entered  into  a  contract  with  de- 
fendant Cone  to  make  the  orders  concerning  the  opening  of 
the  streets  by  which  many  private  advantages  would  accrue 
to  him  upon  his  paying  to  the  owners  of  the  condemned  lands 
the  assessed  or  agreed  damages,  all  of  which  are  set  out  in 
paragraph  five  of  the  complaint,  which  is  in  the  following 
language :  "That  in  order  to  carry  out  his  wishes  of  improv- 
124—9 
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ing  his  property  outlying  the  city  limits,  and  other  personal 
and  private  advantages  to  be  gained  thereby,  he  and  his  co- 
defendant,  the  City  of  Greensboro,  acting  through  its  mayor 
and  aldermen,  have  entered  into  a  contract  in  which  it  is 
agreed  that  Cone  shall  pay  for  the  right-of-way  over  the 
land  of  the  property  holders,  except  that  of  the  First  Presby- 
terian Church,  over  which  said  proposed  Sunmiit  avenue 
will  run,  to  build  ten  houses  (whether  cheap  cottages  for 
operatives  or  other  kind  of  houses  the  plaintijff  does  not 
know,  as  nothing  in  said  contract  discloses,)  on  his  properly 
lying  within  the  city  limits,  and  to  move  to  Greensboro  the 
offices  of  the  Cone  Export  and  Commission  Company,  a  for- 
eign corporation,  which  pays  no  taxes  to  the  State,  county 
or  city,  and  to  lend  to  the  City  money  sufficient  at  six  per 
cent  iper  annum,  payable  semi-annually,  to  perform  its  part 
of  the  contract,  and  the  City  is  to  at  once  grade  and  macada- 
mize, ditch  and  curb  said  street,  from  North  Elm  street  to 
the  corporate  limits,  and  to  build  an  iron  bridge  over  the 
track  of  the  Southern  Railway,  which  said  street  crosses." 

The  plaintiff  further  alleged  that  the  defendant  City  was 
not  authorized  in  law  to  take  the  property  of  its  citizens  for 
private  use,  although  by  such  a  course  incidental  benefit 
might  accrue  to  the  City,  and  that  all  of  the  acts  done  and 
threatened  to  be  done  under  the  orders  of  the  board,  made 
in  reference  to  the  opening  and  widening  of  these  streets, 
were  ultra  vires. 

The  judgment  prayed  for  by  plaintiff  was  that  the  alleged 
contract,  and  the  action  of  the  board  in  condenming  the  lands 
for  the  new  street,  be  declared  xmlawf ul  and  vltra  vires,  that 
its  action  looking  to  the  borrowing  of  money  from  Cone  for 
the  purposes  alleged  in  the  complaint  is  unlawful,  and  that 
defendants  be  restrained  from  further  proceedings  in  the 
matter. 
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In  their  several  answers  the  defendants  aver  that  the  pro- 
ceedings of  the  board  were  in  good  faith,  that  the  opening 
of  the  new  street  and  the  widening  of  Church  street  were 
necessary  and  for  the  public  benefit,  and  that  of  these  mat- 
ters the  determination  of  the  board  was  final.  In  the  an- 
swer of  the  City,  however,  to  paragraph  five  of  the  complaint, 
the  contract  allied  by  the  plaintiff  as  having  been  made 
bet^veen  the  City  and  Cone  is  denied,  out  and  out,  while  Cono 
in  his  answer  avers  that  the  contract  was  made  as  set  out  by 
the  plaintiff  in  paragraph  five  of  the  complaint,  and  that  he 
was  ready  then  to  comply  with  it  in  every  respect.  This  con- 
tradiction in  the  two  answers  is  so  apparent  as  to  attract  at- 
tention. If  it  was  the  only  fact  connected  with  the  transac- 
tion in  reference  to  the  connection  Cone  had  with  the  enter- 
prise, the  contract  would  not  be  material.  There  can  be  no 
objection  to  the  contributing  of  an  individual  to  the  expense 
of  laying  out  or  altering  a  street,  nor  will  such  an  act  prove 
that  the  property  was  taken  for  the  acconmiodation  of  private 
mdividuals  and  not  for  public  use.  If  in  point  of  fact  the 
public  necessity  and  convenience  require  the  improvement 
of  a  street  or  the  opening  of  one,  it  can  make  no  difference 
who  pays  the  damages  of  condemnation.  It  might  be  that  a 
party  contributing  a  part  or  the  whole  of  the  assessed  dam- 
ages in  the  condemnation  of  land  for  a  public  street  when 
the  public  necessity  requires  such  street,  might  have  lands 
adjacent  which  might  be  improved  by  the  opening  of  the 
street,  and  surely  if  nothing  else  appeared  it  would  not  be 
either  immoral  or  illegal  for  him  to  pay  the  damages  growing 
out  of  the  condenmation  proceedings.  Chicago,  etc,  R.  Co, 
V.  City  of  NapervUle,  (Supreme  Court  of  Illinois)  N.  E. 
Rep.,  835;  Parks  v.  Boston,  (8  Pick.,  218),  19  Am.  Dec., 
322.  But  the  contradiction  in  the  answers  was  signifi- 
cant   The  following  were  the  issues  submitted  to  the  jury: 
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1.  Was  the  resolution  passed  by  the  board  of  aldermen  of 
the  City  of  Greensboro  at  its  meeting  on  the  2l8t  day  of 
January,  1896,  for  the  purpose  of  widening  Church  street 
and  opening  Summit  avenue,  the  result  of  a  colorable  col- 
lusion between  said  board  and  Csesar  Cone  or  any  other 
person  ? 

2.  Has  said  street  been  opened? 

3.  Has  the  money,  to  restrain  the  borrowing  of  which  this 
suit  was  instituted,  been  borrowed  ? 

The  plaintiff  excepted  to  the  issues.  The  exception  to  the 
first  issue  ought  to  have  been  sustained.  It  was  framed  on 
the  view  that  in  all  cases  where  municipal  authorities  pro- 
ceed to  open  and  build  new  streets,  having  authority  so  to  do 
in  their  charter  or  general  law,  such  proceedings  can  not  be 
made  the  subject  of  judicial  investigation  except  in  cases  of 
actual  fraud.  That  is  an  erroneous  view  of  the  law  in  such 
cases.  In  cases  where  the  municipal  authorities  are  empow- 
ered by  the  general  law,  or  by  their  charters,  as  in  this  case, 
to  open  up,  grade  and  pave  streets,  the  expediency  or  neces- 
sity of  doing  so,  and  the  power  of  exercising  the  right  of  emi- 
nent domain,  condemning  the  private  property  of  the  citizen 
for  that  purpose,  are  entirely  within  the  determination  of  the 
corporate  body,  and  their  action  is  conclusive  against  judicial 
interference,  since  such  a  question  is  not  judicial ;  it  is  polit- 
ical. 2.  Dillon  Mun.  Corp.,  section  600.  When  the  use  is 
public,  the  necessity  of  expediency  of  appropriating  any  par- 
ticular property  is  not  a  subject  of  judicial  cognizance. 
Lewis  on  Em.  Domain,  section  238 ;  Boom  v.  Patterson,  98 
U.  S.,  403 ;  Broadnax  v.  Oroom,  64  N.  C,  244;  VaVrghan  v. 
Commissioners,  117  N".  C,  434.  It  is  also  true  that  munici- 
pal authority,  when  lawfully  exercising  the  power  of  con- 
demning private  lands  for  the  public  use,  do  and  must  deter- 
mine, in  the  first  instance,  that  the  use  to  which  they  intend 
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the  land  is  public  rise.  But  that  decision  is  not  conclusive. 
But  whether  the  use  of  the  property  which  the  delegated 
legislative  authority  has  declared  to  be  a  public  use  be  such  a 
use  as  would  sustain  the  authorities  in  taking,,  against  the 
will  of  the  owner,  his  property,  is  a  judicial  question.  If  the 
taking  be  in  fact  for  the  purposes  of  private  use,  if  the  basis 
of  condemnation  be  the  benefit  of  an  individual  and  not 
the  pubKc  interest  and  convenience,  the  Courts  can  not  be 
concluded  by  the  action  of  legislative  authority  from  exer- 
eising  jurisdiction  in  determining  whether  the  use  is  a  pub- 
lic use  or  one  for  private  gain  and  advantage.  2  Dillon, 
supra,  section  600;  Call  v.  Wilkesboro,  115  K  C,  337.  All 
the  Courts,  we  believe,  concur  in  holding  that  whether  a  par- 
ticular use  is  public  or  not  within  the  meaning  of  the  Con- 
stitution, is  a  question  for  the  judiciary.  Lewis,  supra,  sec- 
tion 158 ;  Cooley  on  Taxation,  110,  120 ;  Clark  v.  Sanders, 
74  Mich.,  692. 

But  the  defendants  contend  that  even  if  the  question, 
whether  the  use  for  which  private  property  has  been  taken  is 
I  public  use,  is  a  matter  for  judicial  determination,  the  plain- 
tifip  is  not  the  proper  person  to  raise  that  question,  for  the 
reason  that  he  was  not  the  owner  of  any  part  of  the  land 
taken  by  the  defendant  corporation  in  the  opening  of  the 
streets,  and  therefore  he  has  suffered  no  injury  on  account 
of  that  proceeding.  It  is  certain,  however,  that  in  cases 
where  the  board  of  aldermen  of  a  town  or  city  have  taken 
private  property  for  private  use  under  the  claim  of  exercising 
the  right  of  eminent  domain  for  the  public  use,  that  a  resi- 
dent tax  payer  may  have  his  remedy  in  the  Courts  against 
the  proceedings  and  may  have  them  declared  ultra  vires  and 
void,  thereby  saving  himself  from  the  imposition  of  unjust 
and  unlawful  taxes  that  would  be  required  to  meet  the  ex- 
penses of  such  unlawful  proceedings.     If  such  rights  were 
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denied  to  exist  against  municipal  corporations,  then  tax  pay- 
ers and  property  owners  who  bear  the  burdens  of  government 
would  not  only  be  without  remedy,  but  be  liable  to  be  plun- 
dered whenever  irresponsible  men  might  get  into  the  control 
of  the  government  of  towns  and  cities. 

In  Crompton  v.  Vabriskie,  101  U.  S.,  601,  Mr.  Justice 
EiEi^D  said,  in  delivering  the  opinion  of  the  Court,  that  "of 
the  right  of  resident  tax  payers  to  invoke  the  interposition 
of  a  Court  of  equity  to  prevent  an  illegal  disposition  of  the 
monies  of  the  county,  or  the  illegal  creation  of  a  debt  which 
they,  in  common  with  other  property  holders  of  the  county, 
may  otherwise  be  compelled  to  pay,  there  is  at  this  day  no 
serious  question.  The  right  has  been  recognized  by  the  State 
Courts  in  numerous  cases,  and  from  the  nature  of  the  pow- 
ers exercised  by  municipal  corporations,  the  great  danger  of 
their  abuse,  and  the  necessity  of  prompt  action  to  prevent 
irremediable  injuries,  it  would  be  eminently  proper  for 
Courts  of  equity  to  interfere,  upon  the  application  of  the  tax 
payers  of  the  county,  to  prevent  the  consummation  of  a  wrong 
when  the  officers  of  these  corporations  assume,  in  excess  of 
their  powers,  to  create  burdens  upon  property  holders.  Cer- 
tainly in  the  absence  of  legislation  restricting  the  right  to 
interfere  in  such  cases  to  public  officers  of  the  State  or  the 
county,  there  would  seem  to  be  no  substantial  reason  why  a 
bill  by,  or  on  behalf  of  individual  tax  payers,  should  not  be 
entertained  to  prevent  the  misuse  of  corporate  power." 

In  Baltimore  v.  Oill,  31  Md.,  375,  it  was  held  that  resi- 
dent tax  payers  could  restrain  the  corporation  and  its  officers 
from  taking  steps  to  carry  out  a  city  ordinance  creating  a 
debt  and  a  violation  of  the  Constitution. 

In  the  case  before  us,  the  main  question  raised  by  the 
pleadings  was  whether  the  use,  to  which  the  new  street  and 
improvements  were  to  be  devoted,  was  a  public  use.    It  was 


H.  C]  FEBRUAEY  TERM,  1898.  186 

Stbatfobd  v.  Gbebnsbobo. 

not  necessary  on  the  part  of  theu  plaintiff  to  allege  or  prove 
actual  fraud  in  the  transaction.  If  the  substantial  benefit 
WH&  for  the  defendant  Cone  as  an  individual,  and  the  benefit 
to  the  city  only  incidental  and  purely  prospective,  then  the 
proceedings  of  the  board  were  ultra  vires  and  void.  An  issue 
should  therefore  have  been  submitted  as  to  whether  the  action 
of  the  board,  in  making  the  orders  and  carrying  them  out, 
was  for  the  public  benefit,  and  whether  the  lands  condemned 
were  for  the  public  use ;  and  upon  that  issue  the  Court  should 
have  instructed  the  jury  in  the  law  as  to  what  constitutes  a 
public  use.  In  addition,  the  language  of  the  issue  that  was 
sabmitted  was  doubtful  as  to  its  meaning,  and  it  was  sub- 
mitted without  instruction  except  that  if  the  jury  believed 
the  plaintiff's  evidence  they  should  answer  it  "No."  There 
was  evidence  of  the  plaintiff  going  to  show  that  the  basis  of 
the  orders  and  acts  of  the  board  of  aldermen  was  the  private 
benefit  of  Cone,  and  the  instruction  was  erroneous  even  if 
the  issue  had  been  properly  framed  and  submitted. 

There  was  error,  for  which  there  must  be  a  new  trial. 

New  tiiaL 
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demonstrations  made  to  put  him  out,  he  left,  and  having  no 
money  to  pay  for  accommodations  awaited  in  the  dark  and 
cold  for  the  arrival  of  his  train,  and  that  his  health  was  seri- 
ously affected  by  the  exposure. 

It  was  in  evidence  on  the  part  of  the  defendant  that  the 
rules  of  the  company  required  the  closing  of  the  waiting- 
rooms  after  the  departure  of  trains,  to  remain  closed  until 
thirty  minutes  before  the  departure  of  its  next  train,  and  that 
the  plaintiff  was  so  informed. 

Upon  the  evidence  the  defendant  insisted  the  plaintiff  was 
not  entitled  to  recover  and  asked  his  Honor  so  to  charge. 
This  his  Honor  declined  to  do— and  in  effect  charged  the 
other  way.    Defendant  excepted. 

Verdict  and  judgment  for  plaintiff  for  $500. 

Appeal  by  defendant. 

Messrs.  G.  F,  Bason,  P.  H.  Busbe^  and  A.  B.  Andrews, 
Jr.,  for  defendant   (appellant). 
Mr.  T.  J.  RicJcman,  for  plaintiff. 

FuBCHBs,  J.  On  the  15th  of  December,  1896,  the  plain- 
tiff, intending  to  take  the  next  train  on  defendant's  road  to 
Hot  Springs,  in  Madison  County,  entered  the  defendant's 
waiting-room  at  Asheville  about  eight  o'clock  at  night,  with 
the  intention  of  remaining  there  until  the  departure  of  the 
next  train  on  defendant's  road  for  Hot  Springs,  which  would 
leave  at  1 :20  o'clock  of  the  next  morning.  He  was  informed 
by  defendant's  agent,  in  charge  of  the  waiting-room,  that 
according  to  the  rules  of  the  company,  she  must  close  the 
room  and  that  he  would  have  to  get  out.  The  plaintiff  pro- 
tested against  this,  and  refused  to  leave. 

But  when  the  clerk  of  defendant's  baggage  department 
(Graham)  came  and  told  him  that  he  could  not  stay,  and 
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made  demonstraticms  as  if  he  would  put  him  out,  he  left; 
that  he  had  no  place  to  go' where  he  could  be  comfortable; 
that  the  night  was  cold ;  that  he  was  thinly  clad  and  suffered 
▼eiy  much  from  this  exposure,  and  took  violent  cold  there- 
from, which  ran  into  a  spell  of  sickness  from  which  his  health 
has  been  permanently  injured. 

It  was  in  evidence,  and  not  disputed,  that  the  rules  of  de- 
fendant company  required  the  waiting-room  to  be  closed  after 
the  departure  of  defendant's  train,  and  to  remain  closed  until 
thirty  minutes  before  the  departure  of  its  next  train;  that, 
under  this  rule  of  the  defendant,  it  was  time  to  close  the 
waiting-room  when  the  plaintiff  was  ordered  to  leave  the 
room,  and  he  was  informed  that  it  woul(J  not  be  opened  again 
until  thirty  minutes  before  the  departure  of  defendant's  next 
train  at  1.20  o'clock  of  the  next  morning. »    •    ' 

The  plaintiff  contended  that  he  had  purchased  a  ticket 
from  Asheville  to  Hot  Springs  before  he  entered  the  waiting- 
room,  which  he  showed  to  the  keeper  of  the  room  at  the  time 
he  was  ordered  out.     This  was  denied  by  defendant. 

The  defendant  asked  in  writing  a  great  number  of  instruc- 
tions which  were  not  given.  Among  these  was  the  following : 
'*If  the  jury  believe  the  evidence,  the  answer  to  the  first  issue 
should  be  "No."  The  first  issue  was  as  follows:  "Was  the 
plaintiff  injured  by  the  negligence  of  the  defendant,  as  al- 
leged in  the  complaint.  ?" 

The  Court  among  other  things  charged  the  jury  that  if 
the  plaintiff  bought  a  ticket  to  take  passage  on  the  next  train, 
he  had  a  right  to  remain  in  the  waiting-room  until  that  train 
left,  and  that  if  the  jury  found  from  the  evidence  that  plain- 
tiff had  bought  a  ticket  and  exhibited  it,  as  he  alleges  he  did, 
he  is  entitled  to  recover  actual  damages,  but  not  punitive 
damages.  To  that  part  of  the  charge  referring  to  the  pur- 
chase of  the  ticket  and  plaintiff's  right  to  remain  in  the  wait- 
ing-room, the  defendant  excepted. 
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The  defendant,  on  the  other  hand,  denies  this,  and  says 
that  the  plaintiff  was  injured  by  reason  of  his  own  n^li- 
gence;  that  the  plaintiff  made  a  miscalculation,  and  at- 
tempted to  cross  when  the  approaching  train  was  so  near 
that  he  could  not  safely  do  so;  that  the  train  was  so  near 
that  it  could  not  be  stopped  in  time  to  prevent  the  injury; 
that  the  dirt  thrown  up  was  not  so  high  or  such  that  it  was 
calculated  to  prevent  free  passage ;  and  defendant  denies  that 
it  was  in  any  way  negligent,  and  that  the  injuries  to  plaintiff 
were  due  to  his  own  negligence.  The  defendant  says  that  die 
engineer  could  not  have  stopped  the  train  in  time  to  have 
prevented  the  plaintiff  from  jumping,  or  to  have  prevented 
his  injuries. 

The  plaintiff  says,  further,  that  if  he  was  negligent,  that 
the  defendant  could,  notwithstanding  that,  have  prevented 
the  injuries  by  the  exercise  of  care  on  his  part.  And  the 
defendant  denies  that. 

These  are  the  contentions  of  the  parties. 

The  following  issues  are  submitted  to  you : 

1.  Was  the  plaintiff  injured  by  the  negligence  of  the  de- 
fendant ? 

(Remember  that  the  plaintiff  is  Parks  and  the  defendant 
is  the  railroad  company). 

2.  Did  the  plaintiff,  by  his  own  negligence,  contribute  to 
his  injury,  as  allied  in  the  answer  ? 

3.  If  the  plaintiff,  by  his  own  negligence,  contributed  to 
his  injury,  could  the  defendant,  notwithstanding  the  neg- 
ligence of  plaintiff,  have  prevented  the  injury  to  the  plaintiff 
by  the  exercise  of  care  on  his  part? 

4.  What  damage  is  the  plaintiff  entitled  to  recover  ? 
Upon  these  issues  the  burden  is  upon  the  plaintiff  to  show, 

by  a  preponderance  of  evidence,  to  prove  by  a  preponderance 
of  evidence,  the  first  issue.    The  burden  is  upon  the  defend- 
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int  to  prove  by  a  preponderance  of  evidence  the  second  issue. 
The  burden  is  upon  the  plaintiff  to  show  by  a  preponderance 
of  evidence  the  third  and  fourth  issues. 

It  is  the  duty  of  each  party,  both  plaintiff  and  defendant, 
ind  I  mean  by  that  it  is  the  duty  of  a  party  travelling  the 
public  road,  and  going  across  a  public  crossing,  and  also  the 
duty  of  the  railroad  company  in  running  its  cars,  to  use  a 
reasonable  degree  of  foresight  and  skill,  and  care,  and  dili- 
gence, to  enable  each  to  use  the  privilege  of  crossing,  that  is, 
where  the  public  road  or  the  public  passage  and  the  railway 
cross  each  other.  And  in  considering  the  conduct  of  the 
defendant,  what  was  done  by  the  section  master  and  his 
hands,  or  by  the  engineer,  in  this  action  is  to  be  taken  and 
considered  as  the  act  of  the  defendant  itself. 

Now,  upon  the  first  issue,  was  the  plaintiff  injured  by  the 
negligence  of  the  defendant  ? 

(a)  If  the  jury  find  that  the  plaintiff  was  injured  at  a 
place  where  the  tracks  of  the  defendant  were  laid  in  and 
across  a  public  road,  and  the  defendant,  by  its  servants,  had 
caused  an  excavation  to  be  made  and  dirt  to  be  piled  up  in  the 
crossing,  so  that  the  public  road  on  the  crossing  was  ob- 
structed, and  the  obstruction  could  not  be  seen  by  the  plaintiff 
until  he  got  upon  the  crossing,  and  the  defendant  did  not 
notify  or  warn  plaintiff  of  the  obstruction,  and  the  plaintiff 
went  upon  the  crossing,  believing  and  having  good  reason  to 
beUeve  that  he  could  cross  over  it  in  safety,  and  he  could  have 
crossed  over  it  in  good  time  and  with  perfect  safety  had  the 
crossing  not  been  obstructed  by  the  defendant,  if  you  find  it 
was  obstructed,  and  the  plaintiff  was  prevented  from  crossing 
solely  by  reason  of  the  said  obstruction ;  and  the  jury  further 
find  that  while  plaintiff  was  on  the  crossing  one  of  the  defend- 
ant's trains  approached  the  crossing  at  a  great  rate  of  speed, 
and  plaintiff  reasonably  believed,  under  the  circumstances 
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and  conditions  surrounding  him  at  the  time,  that  he  was  in 
great  peril  from  the  approaching  train,  and  that  it  was  neces- 
sary for  him  to  jump  from  his  buggy  in  order  to  escape  the 
threatened  danger,  and  he  did  jump  and  was  injured  in  so 
doing,  and  plaintiff  did  what  a  reasonable  and  prudent  man 
would  have  done  under  the  same  conditions  and  circum- 
stances, the  jury  will  find  that  the  injury  to  plaintiff  was 
caused  by  the  n^ligence  of  the  defendant,  and  answer  to  the 
first  issue  "Yes/'    (b). 

Twenty-eighth  Exception. 

And  to  so  much  of  the  said  charge  as  is  between  the  letters 

(a)  and  (b)  the  defendant  excepted  and  assigns  the  same  for 
error. 

(b)  If  the  plaintiff  was  placed  in  a  dangerous  position 
by  reason  of  the  defendant's  negligence  in  obstructing  the 
crossing,  and  the  engineer  on  the  defendant's  engine  saw,  or 
could,  by  keeping  a  reasonable  lookout,  have  seen  that  the 
plaintiff  was  in  danger  of  being  struck  by  the  train  in  time 
to  have  stopped  the  train  and  prevented  the  injury,  and  the 
engineer  failed  to  stop  the  train,  the  jury  will  find  that  the 
defendant  was  guilty  of  negligence,  and  answer  the  first  issue 
"Yes."     (c). 

Twenty^inth  Exception, 

And  to  so  much  of  the  said  charge  as  is  between  the  letters 

(b)  and  (c)  the  defendant  excepted  and  assigns  the  same  for 
error. 

If  the  jury  find  the  defendant  did  not  so  obstruct  the  pub- 
lic crossing  with  dirt  thrown  up  so  as  to  render  travel  diffi- 
cult and  dangerous,  or  that  the  engineer,  after  he  saw  plain- 
tiff, or  could  reasonably  have  seen  him,  could  not,  by  the 
exercise  of  due  care,  stop  the  train  in  time  to  prevent  the 
plaintiff  from  jumping,  to  avoid  imminent  danger,  if  you 
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find  he  did  jump  for  that  purpose,  and  that  it  was  the  act  of 
a  reasonable  and  prudent  man,  and  that  plaintiff  saw  or 
heard  the  train  approaching  and  thought  he  could  cross 
ahead  of  it,  and  tried  to  do  so,  and  made  a  miscalculation  of 
time  of  train  and  its  speed  and  was  injured  thereby,  the 
defendant  would  not  be  guilty  of  negligence,  and  the  answer 
to  the  first  issue  should  be  "No." 

If  the  jury  find  that  the  plaintiff  had  barely  crossed  the 
first  track  when  the  train  passed  him,  and  that  the  mule  did 
not  balk  at  the  pile  of  dirt,  but  for  some  other  reason,  not 
caused  by  the  defendant,  and  the  engineer  used  due  care 
after  he  saw  plaintiff,  or  could  have  seen  him  by  the  exercise 
of  reasonable  watchfulness,  and  could  not  stop  the  train, 
and  he  was  injured  by  jumping  from  the  buggy,  thinking  it 
was  necessary,  and  this  was  the  act  of  a  reasonable  man  under 
the  circumstances,  the  answer  to  the  first  issue  should  be 
"Xo." 

It  was  not  n^ligence  in  defendant  to  make  the  excavation 
described,  or  to  make  the  excavation  in  order  to  slip  the  track 
over  without  stationing  some  person  on  the  road  to  warn  pas- 
sengers by  the  highway,  unless  the  excavations  were  such  as 
would  ordinarily  frighten  horses,  or  render  travel  difficult 
and  dangerous;  and  if  the  jury  find  that  these  excavations 
were  not  of  such  a  character,  and  that  plaintiff  was  not  in  a 
dangerous  position  on  or  near  the  railroad  track,  or  if  he  was 
so  that  the  engineer  could  not,  by  reasonable  watchfulness 
and  care,  have  seen  him  and  stopped  the  train  'before  getting 
BO  near  as  to  cause  a  reasonable  and  prudent  man  to  jump 
and  injure  himself,  you  should  answer  the  first  issue  "No." 

(d)  If  the  crossing  was  left  in  such  condition  by  the  de- 
fendant that  plaintiff  could  not  pass  over  it,  and  he  could 
not,  by  the  exercise  of  reasonable  care,  have  discovered  it 
before  he  went  upon  the  crossing,  and  he  went  upon  the 
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crossing  in  ignorance  of  its  condition,  but  in  good  time  to 
have  crossed  safely  if  the  crossing  had  not  been  obstructed 
by  the  defendant;  and  the  jury  further  find  that  by  reason 
of  the  obstruction  on  the  crossing  the  plaintiff  was  placed  in 
danger  from  the  approaching  train  of  defendant  and  jumped 
to  escape  from  the  said  danger,  and  was  thereby  injured; 
and  the  jury  further  find  that  the  defendant's  train  was  run- 
ning at  such  a  rate  of  speed  at  the  time  that  it  could  not 
be  stopped  in  time  to  prevent  the  injury  to  the  plaintiff,  the 
jury  will  find  that  the  injury  was  caused  by  the  defendant's 
negligence,  as  the  defendant  would  be  negligent  in  running 
its  train  at  a  rate  of  speed  which,  in  connection  with  the  con- 
dition of  the  crossing,  caused  by  its  own  act,  endanger  those 
using  the  public  road  at  the  crossing,    (e). 

Thirtieth  Exception. 

And  to  so  much  of  the  said  charge  as  is  between  the  letters 
(d)  and  (e)  the  defendant  excepted  and  assigns  the  same 
for  error. 

(e)  After  you  have  acted  upon  the  first  issue  you  will  pro- 
ceed to  the  second  issue ;  that  is,  if  you  answer  the  first  issue 
"Yes,"  If  you  answer  the  first  issue  "No,"  you  will  proceed 
no  farther,  that  is,  was  the  plaintiff  injured  by  the  negligence 
of  the  defendant  ?  If  you  find  that  he  was  not,  you  proceed 
no  farther.  If  you  find  that  the  plaintiff  was  injured  by  the 
negligence  of  the  defendant,  that  is,  you  answer  the  first 
issue  "Yes,"  then  you  proceed  to  the  second  issue.  Did  the 
plaintiff,  by  his  own  negligence,  contribute  to  his  injury,  as 
alleged  in  the  answer? 

(f )  If  the  jury  find  that  the  plaintiff  was  injured  at  a  place 
where  the  trains  [tracks]  of  defendant  were  laid  in  and 
across  the  public  road,  and  the  defendant,  by  its  servants,  had 
caused  an  excavation  to  be  made  and  dirt  to  be  piled  up  in  the 
crossing  so  that  the  public  road  on  the  crossing  was  ob- 
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structed,  and  the  obstruction  could  not  be  seen  by  the  plaintiff 
until  he  got  upon  the  crossing,  and  the  defendant  did  not 
notify  or  warn  the  plaintiff  of  the  obstruction,  and  the  plain- 
tiff went  upon  the  crossing  believing,  and  having  good  reason 
to  believe,  that  he  could  cross  over  it  safely,  and  he  could 
ha?e  crossed  over  it  in  good  time  and  with  perfect  safety  had 
the  crossing  not  been  obstructed  by  the  act  of  the  defendant, 
and  the  plaintiff  was  prevented  from  crossing  solely  by  reason 
of  the  said  obstruction ;  and  the  jury  further  find  that  while 
plaintiff  was  on  the  crossing,  one  of  defendant's  trains  ap- 
proached the  crossing  at  a  great  rate  of  speed,  and  plaintiff 
leasonably  believed,  under  the  circumstances  and  conditions 
surrounding  him  at  the  time,  that  he  was  in  great  peril  from 
the  approaching  train,  and  that  it  was  necessary  for  him  to 
jiunp  from  his  buggy  in  order  to  escape  the  threatened  dan- 
ger, and  he  did  jump  and  was  injured  in  so  doing,  and  plain- 
tiff did  what  a  reasonable  and  prudent  man  would  have  done 
under  the  same  conditions  and  circumstances,  the  jury  will 
answer  the  second  issue  "No."    (g). 

Thirty-first  Exception. 

And  to  so  much  of  the  said  charge  as  is  between  the  letters 
(f)  and  (g)  the  defendant  excepted  and  assigns  the  same  for 
error. 

(g)  If  the  jury  find,  under  the  instructions  of  the  Court, 
that  the  plaintiff  was  placed,  by  the  negligent  act  of  the 
defendant,  in  a  position  of  danger  or  peril,  the  jury  are  in- 
structed that  the  law  did  not  require  that  the  plaintiff  should 
have  exercised  any  more  care  for  his  safety  and  protection 
than  a  man  of  ordinary  prudence  would  have  exercised  under 
the  same  conditions  and  circumstances ;  and  if  the  jury  find 
that  the  plaintiff  was  placed  by  defendant's  negligence  in  a 
position  of  danger  or  peril,  and  in  jumping  from  his  buggy, 


144  IN  THE  SUPREME  COURT.  [124 


Pasks  v.  Railway  Co. 


and  in  his  conduct  at  the  time,  he  was  acting  with  the  same 
degree  of  care  that  a  prudent  man  would  have  exercised 
under  the  same  circumstances,  the  jury  will  answer  the  sec- 
ond issue  "No."     (h). 

Thirty-second  Exception. 

And  to  so  much  of  the  said  charge  as  is  between  the  letters 
(g)  and  (h)  the  defendant  excepted  and  asigns  the  same  for 
error. 

(h)  If  the  jury  find  that  by  the  negligence  of  the  defend^ 
ant  railroad  company  the  plaintiff  was  in  a  position  of  peril 
on  the  crossing,  the  act  of  the  plaintiff  in  endeavoring  to  es- 
cape from  the  peril,  although  it  may  have  been  the  immediate 
cause  of  the  injury,  is  not  the  less  to  be  regarded  as  the  act  of 
the  railroad  company,  who  caused  or  brought  about  the  peril, 
and  if,  while  in  such  peril,  caused  by  the  n^ligence  of  the 
defendant,  the  plaintiff,  by  reason  of  his  dangerous  surround- 
ings, was  unable  to  choose  wisely  as  to  the  method  of  escape, 
and  adopted  a  dangerous  method,  by  which  he  was  injured, 
he  was  injured,  he  was  not  guilty  of  negligence,  even  though 
had  he  selected  some  other  method  the  injury  to  him  would 
have  been  avoided,  provided  the  plaintiff  acted  with  that 
degree  of  care  and  firnmess  which  a  prudent  man  would  have 
exercised  in  the  same  circumstances,     (i). 

Thirty-third  Exception. 

And  to  so  much  of  the  said  charge  as  is  between  the  letters 
(h)  and  (i)  the  defendant  excepted  and  assigns  the  same  for 
error. 

(i)  If  the  defendant  left  the  crossing  in  such  condition 
that  vehicles  could  not  safely  pass  over  it,  and  plaintiff  went 
upon  the  crossing  believing  and  having  every  reason  to  believe 
that  he  could  safely  pass  over  it,  and  he  had  full  time  to  have 
passed  over  and  beyond  the  crossing  before  the  train  reached 
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the  eroflsing,  if  the  crossing  had  been  in  such  condition  as  it 
wu  before  the  defendant  placed  the  obstruction  on  it,  if  such 
obstruction  was  placed  on  it^  and  plaintiff  could  not  see  the 
defect  in  the  crossing  before  he  went  upon  it,  it  was  not  negli- 
gence in  the  plaintiff  to  attempt  to  cross  the  track,  under  such 
encuinstances,  eyen  though  he  knew  the  train  was  approach- 
ing the  crossing,  provided  plaintiff  did  no  more  than  a  pru-* 
dent  man  would  have  done  under  the  same  conditions,     (j). 

Thirty-fourth  Exception. 

And  to  80  much  of  the  said  charge  as  is  between  the  letters 
(i)  and  (j)  the  defendant  excepted  and  assigns  the  same  for 
error. 

If  the  plaintiff  could,  by  reasonable  care  and  watchf  ulness^ 
haye  seen  the  dirt  as  thrown  up,  and  his  failure  to  see  it  waa 
the  eause  of  his  injury,  the  answer  to  the  second  issue  should 
be  "Yes." 

If  the  jury  believe  that  plaintiff  heard  the  train  signal  at  or 
near  Cline's  garden,  and  urged  his  horse  forward,  thioking 
he  could  cross  safely,  because  he  thought  it  was  a  freight  train 
and  was  running  slow,  and  his  mistake  was  the  cause  of  tha 
injury,  the  answer  to  the  second  issue  should  be  "Yes." 

The  defendant  had  a  right  to  run  as  many  trains  over  its- 
track  as  it  deemed  necessary,  and  to  run  them  fast  or  slow, 
and  to  stop  them  at  stations  or  not,  as  occasion  demanded ;. 
this,  however,  subject  to  the  instructions  already  given,  and  if 
plaintiff's  injury  was  due  to  any  mistaken  idea  of  his  that  the 
train  was  a  alow  one  and  would  stop  at  Harrisburg,  then  the 
answer  to  the  second  issue  should  be  "Yes.'' 

If  the  jury  believe  that  the  plaintiff  heard  the  train  blow, 
and  knew  it  was  approaching  the  crossing,  but  could  not  see 
it,  his  duty  to  approach  the  crossing  cautiously  was  greater 
than  if  he  could  have  seen  it  all  the  way;  and  if  he  failed  to 
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observe  greater  caution  than  he  would  have  done  if  he  oould 
have  seen  the  train,  and  this  was  the  cause  of  the  accident,  the 
answer  to  the  second  issue  should  be  "Yes."  * 

If  plaintiff  jumped  from  the  buggy  after  he  had  cleared 
the  track,  when  it  was  not  necessary,  and  it  was  not  such  an 
act  as  a  prudent  man  under  similar  circumstances  would  have 
done,  and  this  caused  his  injury,  this  would  be  an  act  of  neg- 
ligence on  his  part,  and  the  answer  to  the  second  issue  should 
be  "Yes." 

Now,  if  you  find  the  first  issue  "Yes"  and  the  second  issue 
"No,"  you  need  not  consider  the  third  issue ;  but  if  you  find 
the  first  and  second  issues  "Yes,"  you  proceed  to  answer  the 
third  issue.  The  third  issue  is  this :  If  plaintiff  by  his  own 
negligence  contributed  to  his  injury,  could  defendant,  not- 
withstanding the  negligence  of  the  plaintiff,  have  prevented 
the  injury  to  plaintiff  by  the  exercise  of  care  on  its  part  I 

If  the  jury  should  find  that  the  defendant  was  negligent 
and  that  the  plaintiff  was  guilty  of  contributory  negligence, 
yet  if  they  further  find  that  the  plaintiff  was  in  a  position  of 
danger  at  the  crossing  and  was  seen  by  the  engineer  of  the 
train  in  such  position,  and  in  time  for  the  engineer  to  have 
stopped  the  train  and  prevented  the  accident  or  injury  to 
plaintiff,  the  jury  will  answer  the  third  issue  "Yes";  and,  if 
not,  thev  will  answer  it  "No." 

The  third  issue  is  full  and  explains  itself ;  that  is,  if  you 
find  that  the  plaintiff  was  negligent,  and  by  his  n^ligence 
contributed  to  his  injury,  then  the  question  is,  could  the  de- 
fendant, notwithstanding  the  negligence  of  the  plaintiff,  have 
prevented  the  injury  to  plaintiff  by  the  exercise  of  care  on  his 
part ;  that's  the  question.  If  you  find  that  it  could,  then  you 
will  answer  that  issue  ^^es" ;  if  you  find  that  it  could  not, 
you  will  answer  it  "No." 

Kft^r  you  have  passed  upon  these  issues,  if  you  get  to  the 
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fourth  issue,  that  is  to  say,  if  you  find  that  the  plaintiff  was 
injured  by  the  negligence  of  the  defendant,  and  that  the  plain- 
tiff did  not  contribute  to  his  own  injury ;  or  if  you  find  that 
he  did  contribute  to  his  own  injury,  and  that  the  defendant, 
notwithstanding  the  negligence  of  the  plaintiff,  could  have 
prevented  the  injury  to  the  plaintiff  by  the  exercise  of  care 
on  its  part,  then  you  proceed  to  the  fourth  issue :  What  dam< 
age  is  plaintiff  entitled  to  recover  i 

Upon  that  issue  the  plaintiff  would  be  entitled  to  recover 
is  damages  a  reasonable  compensation  for  all  injuries,  past 
and  prospective,  in  consequence  of  the  defendant's  wrongful 
and  negligent  acts,  if  you  find  that  it  has  been  guilty  of  them. 
This  embraces  indemnity  for  loss  of  time,  any  actual  ex- 
penses, if  there  is  any  evidence  of  any  actual  expenses;  his 
inability  to  perform  ordinary  labor,  or  his  capacity  to  earn 
money;  and  if  entitled  to  recover,  he  is  entitled  to  reasonable 
satisfaction  for  loss  of  bodily  or  mental  powers  and  actual 
sufferings,  which  are  the  immediate  and  necessary  conse- 
quences of  his  injury — a  reasonable  compensation.  You  do 
not  undertake  to  give  the  actual  equivalent,  because  you  can 
not  tell  what  that  is,  but  you  only  undertake  to  give  a  reason- 
able compensation. 

In  considering  the  question  of  negligence,  whether  the 
whistle  blew  the  alarm  or  the  bell  rung  is  not  a  material  in- 
quiry as  to  whether  the  plaintiff  had  warning,  because  he 
admits  that  he  knew  of  the  aproach  of  the  train ;  but  in  con- 
sidering as  to  whether  the  defendant  was  negligent  or  not,  in 
seeing  or  not  seeing  the  plaintiff,  then  you  may  consider  this 
question  as  to  whether  he  rang  the  bell  or  whether  he  sounded 
the  alarm  signal,  but  only  to  be  considered  in  considering  the 
question  as  to  whether  the  engineer  saw  him,  or  could  have 
seen  him;  as  to  whatever  bearing  it  would  have  upon  that 
question  doesn't  bear  upon  the  question  of  giving  an  alarm  or 
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warning  to  the  plaintiff  of  its  approach,  because  he  knew  of 
the  approach.  I  think  I  make  myself  understood.  I  mean 
this :  That  in  considering  the  question  as  to  whether  the  bell 
was  nmg  or  the  alarm  whistle  was  blown,  you  simply  con- 
sider it  on  the  question  as  to  whether  that  throws  any  light 
upon  whether  the  engineer  saw  him  or  could  have  seen  him 
at  the  time. 

You  may  take  the  issues  and  retire. 

The  jury  found  the  first  issue  "Yes"  and  the  second  issue 
"No,"  and  did  not  answer  the  third  issue,  and  assessed  the 
damage  at  $2,000. 

The  defendant  moved  for  a  new  trial  for  error  in  law, 
because  the  Court  gave  the  instructions  asked  for  by  the 
plaintiff  and  refused  the  instructions  asked  for  by  the  defend- 
ant, and  for  error  in  the  charge  as  set  out  in  the  exceptions 
taken  by  defendant,  from  1  to  34,  inclusive. 

Thirty-fifth  Exception. 

Motion  refused,  and  defendant  excepted. 

There  was  a  judgment  for  the  plaintiff,  according  to  the 
verdict,  which  is  set  out  in  the  record  proper ;  and  from  this 
judgment  the  defendant  appealed  in  open  Court.  Notice 
waived.  Bond  in  the  sum  of  $50  adjudged  sufficient.  Bond 
to  stay  execution  waived. 

Thirty  days  allowed  defendant  to  serve  case  on  appeal  and 
thirty  days  thereafter  allowed  plaintiff  to  file  counter-case 
or  exceptions.  O.  H.  Allen, 

Judge  Presiding. 

Messrs.  Q.  F.  Bason,  F.  H.  Bushee  and  A.  B.  Andrews,  Jr., 
for  defendant  (appellant). 

Messrs.  Burwell,  Walker  &  Cansler,  for  plaintiff. 

FuRCHES,  J.     This  is  an  Action  for  damages  received  by 


N.  C]  FEBRUAKT  TERM,  1899.  149 

Pabkb  v.  Railwat  Ck>. 

the  plaiDtifi  at  Harrisburg,  Cabarrus  County.  The  plaintiff 
was  driviDg  in  a  buggy  drawn  by  a  mide,  and  was  intending 
to  cross  the  defendant's  road  upon  the  public  highway,  which 
crossed  defendant's  road  at  that  point. 

The  defendant  was  engaged  at  that  time  in  repairing  its 
road-bed  at  the  point  where  the  public  highway  crossed  it,  and 
in  80  doing  had  dug  a  trench  along  its  track  and  across  the 
public  highway,  and  had  thrown  a  pile  of  dirt  from  the  ditch 
or  excavation  into  the  public  road.  But  plaintiff  alleges  that 
this  excavation  was  so  made,  and  the  dirt  so  thrown,  that  he 
could  not  see  it  until  he  got  on  defendant's  road,  and  did  not 
know  they  were  there  until  he  was  on  defendant's  road ;  that 
he  saw  defendant's  train  coming  before  he  went  upon  its  road, 
and  had  plenty  of  time  to  have  crossed  in  safety  but  for  the 
obstruction  mentioned,  put  there  by  defendant,  which  fright- 
ened his  mule  and  caused  it  to  become  unmanageable;  that 
he  was  in  plain  view  of  the  approaching  train,  and  was  seen 
or  oonld  easily  have  been  seen  by  the  engineman,  after  it  was 
plainly  apparent  that  his  mule  was  unmanageable,  in  time  for 
defendant  to  have  stopped  its  train ;  that  finding  that  defend- 
dant'a  train  was  not  going  to  stop,  as  it  approached  at  great 
ipeed,  the  plaintiff  leaped  from  his  buggy  and  was  badly 
injured. 

Defendant  admits  that  it  was  at  work  repairing  and  re- 
moving its  track  and  road-bed,  which  it  says  it  had  the  right 
to  do,  and  although  there  was  a  small  excavation  across 
the  public  road  and  some  dirt  thrown  up  in  the  road,  it 
might  easily  have  been  seen  by  the  plaintiff,  and  would  have 
been  seen  by  him  but  for  the  fact  that  he  was  running  a  race 
with  the  defendant's  train  to  get  across  the  track  before  the 
train  reached  the  crossing ;  that  the  train  was  in  full  view  of 
plaintiff,  and  that  it  was  his  own  fault  and  negligence  to 
undertake  to  cross  the  track  when  he  did;  that  defendant 
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was  guilty  of  no  negligence,  but  plaintiff  was,  and  cannot 
recover  damages  for  his  injury.  The  following  issues  were 
submitted  without  objection : 

1.  "Was  the  plaintiff  injured  by  the  negligence  of  the  de- 
fendant ?" 

2.  ^T>id  the  plaintiff  by  his  own  negligence  contribute  to 
his  injury,  as  alleged  in  the  answer  {" 

3.  "If  plaintiff  by  his  own  negligence  contributed  to  his 
injury,  could  the  defendant,  notwithstanding  the  negli- 
gence of  the  plaintiff,  have  prevented  the  injury  to  the  plain- 
tiff by  the  exercise  of  care  on  its  part  ?" 

4.  *^What  damage  is  plaintiff  entitled  to  recover !" 

The  jury  answered  the  first  issue  "Yes,"  the  second  "No," 
and  the  fourth  "$2,000."  The  third  issue  was  not  answered, 
under  the  direction  of  the  Court,  as  it  became  immaterial 
upon  the  first  issue  being  answered  "Yes"  and  the  second 
"No." 

It  is  not  contended  but  what  there  was  evidence  tending  to 
prove  the  issues  passed  upon  by  the  jury,  and  the  verdict 
and  judgment  must  stand  unless  there  was  error  committed 
by  the  Court  in  not  charging  the  law  as  requested  by  the  de- 
fendant, or  in  erroneously  charging  the  law  as  claimed  by  the 
exceptions  of  the  defendant. 

The  defendant  took  and  noted  more  than  thirty  exceptions 
to  his  Honor's  charge,  which  are  presented  by  the  record  and 
case  on  appeal.  All  these  exceptions  have  been  carefully  con- 
sidered by  the  Court.  But  defendant,  in  its  brief  (while  not 
formally  abandoning  any  of  them)  discusses  only  the  first 
and  seventh  exception,  which  are  prayers  for  instructions  on 
the  part  of  the  defendant,  and  they  are  as  f oUows : 

1.  "If  the  jury  believe  the  evidence,  the  answer  to  the 
first  issue  should  be  'No.' " 

7.  "If  the  jury  believes  the  evidence,  the  answer  to  the 
second  issue  should  be  'Yes.' " 
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The  first  issue  is  as  to  whether  the  defendant  was  goilly 
of  negligence,  and  the  seventh  is  as  to  whether  the  plaintiff 
was  guilty  of  contributory  negligence. 

From  the  evidence  in  the  case  it  is  too  plain  for  argument 
that  neither  of  these  exceptions  can  be  sustained,  and  it  seems 
that  this  would  be  an  end  of  the  case ;  but  as  we  have  said, 
although  these  two  exceptions  are  the  only  ones  called  to 
our  attention  by  the  brief  of  defendant,  we  have  carefully 
eonsidered  all  of  them,  and  find  no  error. 

There  is  much  learning  displayed  and  many  authorities 
cited  in  the  brief,  many  of  which  have  been  examined  by  the 
Oourt.  But  we  find  that  it  is  unnecessary  to  call  any  of  them 
into  requisition  in  deciding  this  appeal.  It  would  be  but  to 
'*thrash  over  old  stra V  without  profit  to  the  parties  or  to  the 
profession. 

The  judgment  is  affirmed. 


E.  B.  YANCEY  et  als.,  ex  parte. 
(Decided  March  14,  1899). 


Device — Life    Tenant — Remaindermen — Order    of    Sal 

Purchaser, 


h  Where  there  is  a  devise  for  life  with  remainder  over  to  persoiui 
not  in  esse,  the  life  tenant  still  living,  the  Court  can  not  order 
a  sale,  because  there  can  be  no  one  before  the  Court  to  repre- 
sent the  interest  of  the  remaindermen. 

1  It  is  otherwise,  when  all  the  remaindermen  living  are  before  the 
Court — ^they  represent  a  class,  and  when  the  gift  is  general^ 
with  no  element  of  survivorship  in  it,  thCNse  afterwards  bom 
are  concluded  by  the  action  of  the  Court  upon  those  of  the 
same  class  then  before  it — and  the  purchaser  gets  a  good  title. 
IrtHfi  V.  Clark,  98  N.  C,  437. 
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Petition,  ex  parte,  for  sale  of  land  for  re-investm^it 
There  was  order  of  sale.  Sale  reported  and  heard  before 
Brown,  J.,  at  Wake  Superior  Court,  February  Term,  1899. 

One  of  the  purchasers,  J.  D.  Boushall,  upon  notice,  refufled 
to  complete  his  purchase,  on  the  ground,  alleged,  that  he  did 
not  buy  a  good  title.  The  Court  adjudged  otherwise,  and 
required  him  to  complete  his  purchase,  to  which  ruling  the 
purchaser  excepted  and  appealed. 

The  point  in  issue  related  to  a  devise  for  life  with  re- 
mainder over,  contained  in  the  will  of  N.  S.  Harp. 

The  devise  under  consideration,  and  the  circumstances  of 
the  case,  are  stated  in  the  opinion. 

Messrs.  Shepherd  &  Busbee,  for  appellees. 
N'o  counsel  contra. 

Faiboloth,  C.  J.  N.  S.  Harp  devised  as  follows:  "All 
the  residue  of  my  estate,  real  and  personal  and  mixed,  I  give 
and  bequeath  to  my  wife,  Lucy  H.  Harp,  during  her  natural 
life,  and  then  in  remainder  to  my  daughter  Elodia  Benton 
Yancey,  wife  of  Thomas  B.  Yancey,  during  her  natural  life 
and  then  to  her  children/'  Elodia  and  her  children,  some  of 
whom  are  minors  represented  by  their  next  friend,  ask  the 
Court  to  order  a  sale  of  the  land,  and  that  the  proceeds  be 
invested  under  the  direction  of  the  Court  for  their  benefit. 
The  purchaser  of  one  lot  declines  to  pay  his  bid,  and  raises 
the  question  whether  the  Court  has  the  power  to  order  the 
sale,  and  that  is  the  only  question. 

We  are  not  considering  whether  Elodia  acquired  an  estate 
in  fee  or  for  life  only.  She  and  her  children  are  asking  for  a 
sale.  The  only  suggested  diflScuty  is  that  by  possibility  she 
may  have  other  children,  whose  interest  can  not  now  be 
sold.     We  think  that  appellant's  contention  is  untenable. 
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When  the  life  tenant,  still  living,  has  no  child,  it  has  been 
held  that  the  Court  has  no  power  to  order  a  sale  of  land  where 
it  is  limited  in  remainder  to  persons  not  in  esse,  because 
th^re  can  be  no  one  before  the  Court  to  represent  their  interest. 
Watson  V.  Watson,  66  N.  C,  ^00;  Justice  v.  Ouion,  76  N.  C, 
442. 

So  also,  if  the  devise  was  in  remainder  to  such  children  as 
fkotdd  be  living  at  the  death  of  the  life  tenant  the  Court  could 
not  sell,  for  until  that  event  it  could  not  be  known  who  would 
take.  Miller,  ex  parte,  90  N.  C,  625 ;  WiUiams  v.  Hassell, 
74  N.  a,  484. 

But  when  all  the  remaindermen  living  are  before  the  Court, 
thej  represent  a  doss,  and  when  the  gift  is  general  and  there 
is  no  element  of  survivorship  in  it,  it  is  otherwise,  and  by  rep- 
reeentatiofn  those  who  may  afterwards  be  bom  are  concluded 
hj  ihe  action  of  the  Court  upon  those  of  the  same  class,  then 
before  it,  and  the  purchaser  at  such  sale  will  acquire  a  good 
title  against  afterbom  children  of  the  same  life  tenant. 
Irtin  V.  Clark,  98  2T.  C,  437. 

In  WiUiams  v.  Hassell,  supra,  the  Court  said:  '^Suppose 
in  the  ease  before  us  the  devise  had  been  to  the  first  takers 
for  life,  remainder  to  their  children ;  that  would  take  in  all 
the  children,  as  well  as  those  bom  after  the  death  of  the  testa- 
tor as  those  bom  before,  and  in  such  case  it  may  be  that  the 
bom  child  might  be  allowed  to  represent  the  class.''  That 
supposed  case  is  just  what  we  now  have  before  us. 

The  investment  will  be  made  as  the  Court  may  direct,  and 
the  cause  is  retained  for  further  direction. 

It  is  to  the  interest  of  our  people  that  the  title  to  property 
ihonld  be  clogged  as  little  as  possible,  with  ^limitations," 
"trusts,*'  etc.,  and  public  policy  requires  that  the  alienation 
of  land  should  be  as  free  from  such  condition  as  any  article  i 

of  traffic  ^ 

Affirmed. 
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JOHN  G.  BRAGAW  y.  SUPREME  LODGE  KNIGHTS  AND  LADIES 

OF  HONOR.    (Kentucky  Corporation). 

(Decided  March  14,  1899). 

Service  of  Notice  by  Mail — Presumption — Judge's  Charge. 

1.  Where  there  is  evidence  tending  to  show  that  a  notice,  capable  of 

service  by  mall,  was  enclosed  in  a  letter,  properly  addressed 
to  the  proper  party,  vrith  postage  prepaid,  and  deposited  in 
the  post  office — ^these  are  matters  for  the  consideration  of  the 
Jury,  and  if  established  to  their  satisfaction,  there  is  a  pre- 
sumption that  the  notice  was  received,  in  the  absence  of  evi- 
dence to  the  contrary — ^and  this  presumption  amounts  to 
prima  fade  proof  of  service  of  the  notice. 

2.  Where  his  Honor  correctly  charges  the  law  in  such  case,  but  af- 

terwards uses  expressions  implying  that  notwithstanding  this 
presumption,  the  question  of  service  was  still  an  open  one  for 
the  jury — ^these  expressions  impair  the  force  of  his  cbargeg 
are  misleading  and  subject  to  exception. 

Civil  Action  upon  a  certificate  of  life  insurance  in  the 
sum  of  $1,000,  payable  to  the  plaintiff  upon  the  death  of  his 
wife,  Annie  C.  Bragaw,  tried  before  Hoke,  J,,  at  FaU  Term, 
1898,  of  the  Superior  Court  of  Beaufobt  County. 

The  defendant  was  a  corporation,  under  the  laws  of  Ken- 
tucky, for  benevolent  and  charitable  purposes,  and  had  subor- 
dinate Lodges  in  other  States,  among  them  Pamlico  Lodge, 
in  Washington,  N.  C,  of  which  the  plaintiff  and  his  wife 
became  members.  By  its  charter  the  defendant  was  empow- 
ered to  issue  certificates  to  participate  in  the  relief  fund  of 
the  Order,  payable  at  death  to  the  beneficiary  named  therein 
upon  compliance  with  certain  conditions.  The  plaintiff 
was  the  beneficiary  named  in  a  certificate  issued  to  his 
wife,  and  at  her  death  brought  this  suit,  on  demand  and 
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rafasal  to  pay.  The  defence  was  that  the  subordinate 
Lodge  of  Pamlico  had  defaulted  in  meeting  assessments  or 
other  stipulated  engagements,  and  had  been  suspended  by 
aetion  of  the  Supreme  Lodge,  and  that  the  requisite  notice  of 
the  suspension  had  been  properly  served. 

Plaintiff  and  wife  had  met  their  personal  obligations,  but 
Pamlico  Ix>dge  had  defaulted  and  had  been  suspended. 

There  were  numerous  exceptions  taken  by  defendant  and 
noted,  to  the  charge  as  given  and  as  refused,  but  for  the  pur- 
poses of  this  appeal  they  were  winnowed  down  to  the  single 
question — ^whether  proper  notice  of  the  suspension  was  served 
on  Pamlico  Lodge  by  the  Supreme  Lodge. 

The  evidence  and  charge  relative  to  this  question  appear 
in  the  opinion  and  concurring  opinion. 

There  were  verdict  and  judgment  for  the  plaintiff ;  appeal 
hy  defendant 

Messrs.  Charles  F.  Warren  and  J.  L.  Bridgers,  for  defend- 
ant (appellant). 
Mr.  John  H.  Small,  for  plaintiff. 

FuBCKES^  J.,  delivers  the  opinion. 

FAiBci*oTn^  C.  J.,  delivers  a  concurring  opinion. 

Ffrches,  J.  While  the  law  may  have  been  properly 
stated  in  the  charge  of  the  Court,  it  was  done  in  such  a  way  as 
to  mislead  the  jury. 

The  case  turned  upon  the  question  as  to  whether  the  local 
Lodge  has  bee  served  with  notice  of  suspension  by  the  Grand 
Lodge.  And  this  seems  to  be  the  view  taken  by  his  Honor  who 
tried  thecase.  There  was  no  evidence  that  such  notice  had  been 
actually  received  by  the  local  Lodge,  and  the  defendant  relied 
on  constructive  notice.  The  defendant  contended  that  it 
properly  mailed  a  notice  of  suspension,  and  that  this  was 
constructive  service  upon  the  subordinate  Lodge,  and  that 
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plaintiff  had  offered  no  evidence  to  rebut  this  presumption* 
This  seems  to  have  been  the  way  the  Court  understood  the 
law.  But  the  evidence  as  to  mailing  the  notice  was  not 
such  as  authorized  the  Court  to  charge  the  jury^  diat  if  they 
believed  the  evidence  the  notice  had  been  mailed,  as  the  law 
required  it  should  be,  to  create  the  presumption  of  service. 
And  we  think  this  question  was  properly  left  with  the  jury  to 
find  whether  it  was  mailed  or  not.  It  seems  to  us  that  the 
Courts  in  one  part  of  the  charge,  sufficiently  instructed  the 
jury  that,  if  the  notice  was  properly  addressed  and  put  in  the 
postroffice,  with  postage  paid,  then  the  law  would  presume 
a  service. 

But  in  a  long  charge,  answering  a  great  many  prayers  for 
instructions,  he  repeatedly  said,  ^'Was  this  notice  served  on 
Cherry?  (the  secretary).  Did  he  receive  it?  This  is  the 
question."  In  this  way,  it  seems  to  us,  the  jury  were  most 
likely  left  with  the  impression  that  it  was  necessary  for  the 
defendant  to  show  that  Cherry  actually  received  the  notice. 
For  thi^  reason  there  ought  to  be  a  new  trial. 

New  trial. 

Faibci-oth,  C.  J.,  concurring.  The  defendant  was  duly  in- 
corporated by  the  laws  of  the  State  of  Kentucky  to  pro- 
mote benevolence  and  charity  by  establishing  a  relief 
fund  for  the  relief  of  its  members,  and  paying  stipu- 
lated sums  to  their  families  in  the  event  of  death, 
when  they  have  complied  with  the  lawfid  requirements 
of  the  Supreme  Lodge  It  is  authorized  to  permit  the 
establishment  of  grand  and  subordinate  Lodges  in  differ- 
ent States,  with  power  to  prescribe  by-laws  and  r^ulationa 
for  such  Lodges,  to  make  assessments  and  receive  dues  from 
such  Lodges  for  the  "relief  fund."  It  has  the  power  to  sub- 
pend  these  subordinate  Lodges  when  they  fail  to  comply  with 
its  laws  and  regulations.    The  organization  and  procedure  of 
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these  Lodges  are  prescribed  in  detail  by  the  Supreme  Lodge, 
and  copies  thereof  furnished  each  Lodge  for  its  guidance,  and 
among  these  it  is  provided  that  when  the  Lodge  receives 
money  from  its  members  in  payment  of  assessments,  and 
in  all  acts  performed  in  complying  with  the  laws  of  the  relief 
fond,  the  subordinate  Lodge  and  its  officers  are  the  agents 
of  the  members  and  not  the  agents  of  the  Supreme  Lodge. 

The  subordinate  Lodges  are  required  to  hold  frequent  meet- 
ings and  to  report  their  acts  and  doings,  and  to  remit  assessed 
dues  promptly  to  the  Supreme  Lodge,  on  pain  of  suspension 
for  failure  to  perform  the  duties  required  by  the  regulations. 

Pamlico  Lodge,  !N'o.  715,  organized  at  Washington,  N.  C, 
elected  its  officers,  among  them  one  Cherry  as  its  secretary 
and  financial  secretary. 

The  plaintiff  and  his  wife,  Annie  C,  were  members  and 
paid  their  dues  regularly  to  the  said  Oherry  imtil  her  death, 
July  5,  1895.  The  plaintiff  now  sues  for  the  amount  of  her 
policy.  According  to  the  uncontradicted  deposition  of  the 
Supreme  Secretary  of  the  Supreme  Lodge,  on  November  1, 
of  said  Pamlico  Lodge,  No.  715.  This  suspension  is  author- 
Lodge,  pursuant  to  the  regulations.  These  assessments  were 
nerer  paid,  nor  any  since.  About  December  20, 1889,  in  con- 
sequence of  such  failure,  Pamlico  Lodge,  pursuant  to  regula- 
tions, was  suspended  by  the  Supreme  Lodge,  and  notice 
thereof  was  caused  to  be  issued  and  mailed  to  the  secretary 
of  said  Pamlico  Lodge,  No.  715.  This  suspension  was  author- 
ized by  the  laws  and  regulations,  section  12  (8),  page  36,  for 
non-payment  of  assessments,  but  the  charter  or  dispensation 
shall  not  be  forfeited  until  the  subordinate  Lodge  shall  have 
been  notified  of  its  offense  by  the  Supreme  or  Grand  Sec- 
retary. The  Supreme  Secretary  of  the  Supreme  Lodge  says 
in  his  deposition:  '^I  did  cause  a  suspension  notice  to  be 
issued  and  mailed  to  the  secretary  of  said  Pamlico  Lodge, 
Xo.  715. 
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The  case,  with  the  evidence,  was  submitted  to  the  jury,  and 
his  Honor  charged  the  jury  at  length.  On  reading  the  evi- 
dence  introduced  by  both  parties,  it  is  manifest  that  the  mem- 
bers of  Pamlico  Tx)dge  were  guilty  of  negligence  in  failing  to 
perform  their  duties  as  required  by  the  regulations,  and  in 
failing  to  require  their  secretary  to  make  reports  to  them.  The 
financial  secretary  of  Pamlico  Lodge,  Cherry,  was  guilty  of 
gross  negligence  in  failing  to  report  and  forward  the  monies 
he  had  collected  to  the  Supreme  Lodge,  and  of  gross  negli- 
gence and  bad  faith  to  the  members  of  his  Lodge  in  receiving 
their  money  and  failing  to  accoimt  for  it  to  either  Lodge. 

C.  M.  Brown,  plaintiff's  witness,  and  a  member  of  the 
Lodge,  testified:  ^'Cherry  left  here  a  day  or  two  after  Mrs. 
BragaVs  death.  No  books  were  kept  by  him  that  I  saw.  No 
reports  were  made  by  him.  No  trustees  supervised  his  con- 
duct or  received  his  report.  It  was  left  pretty  much  to  Cherry 
to  run  it.  We  supposed  he  was  accounting.  He  absconded 
and  has  not  been  found.  After  Cherry  fled  I  looked  for  the 
books  of  the  Lodge  at  his  place  of  business  and  failed  to  find 
them.  No  books  of  the  Lodge  could  be  found  in  the  hands 
of  any  one.  If  there  was  any  examination  of  Cherry's  books 
and  accounts  for  several  years  prior  to  the  death  of  Mrs. 
Bragaw,  I  do  not  know  it.  I  don't  know  that  Cherry  gave 
any  bond  in  that  Lodge." 

The  third  issue  was:  "Was  there  a  valid  and  proper  sus- 
pension of  the  rights  of  Pamlico  Lodge  to  share  in  relief  fund 
at  the  time  of  the  death  of  Annie  C.  Bragaw  V^  At  the  trial 
the  question  of  notice  of  suspension  became  important  and 
material.  His  Honor,  after  stating  the  contentions  of  the 
parties,  told  the  jury:  "In  order  to  create  a  valid  and  proper 
suspension  under  this  plan  of  organization  and  under  the  by- 
laws of  the  company,  three  things  were  necessary  to  be  estab- 
lished on  the  part  of  the  defendant    It  must  show  that  there 
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was  default  on  the  part  of  the  local  Lodge  in  its  operation. 
It  must  show  that  suspension  of  the  local  Lodge  was  declared 
by  the  Supreme  Lodge  before  it  becomes  efiPective.  Service 
by  mail  in  this  case  is  sufficient,  provided  it  was  received  by 
Cherry  or  the  local  Lodge.  By  reason  of  the  def  ault,  and  in 
orderto  make  it  efficient,  it  must  show  that  a  notice  was 
served  upon  the  subordinate  Lodge."  He  then  said,  if  the 
evidence  is  believed,  there  was  a  default  and  suspension  had 
been  declared,  and  proceeds :  ^'So  that  the  question  of  suspn- 
sion  of  the  local  Lodge,  its  valid  suspension,  would  turn  on 
the  question  as  to  whether  there  had  been  a  proper  notice 
of  that  suspension  and  action  of  the  Supreme  Lodge  served 
upon  this  local  Lodge."  His  Honor  stated  that  it  is  a  prin- 
pie  that  if  the  paper  was  properly  addressed,  with  postage 
prepaid,  and  was  put  in  the  office,  there  is  a  presumption 
that  it  reached  the  party  to  whom  it  was  addressed,  and  that 
there  would  be  no  evidence  here  to  show  he  did  not  receive  it; 
and  further :  'TBut  with  this  fact  in  view  I  leave  the  jury  to 
say  whether  this  notice  was  received  by  the  company  or  not. 
The  language  of  the  deposition  is  that  he  caused  notice  of  the 
suspension  to  be  mailed  to  the  secretary  of  Pamlico  Lodge, 
No.  715.  Was  it  served  on  Cherry  i  It  is  not  sufficient  for 
them  to  issue  notice.  It  is  incimibent  in  making  suspension 
that  they  not  only  issue,  but  cause  it  to  be  served  on  the  local 
Lodge.  On  the  other  hand,  if  defendant  has  not  satisfied  you 
that  this  notice  ^as  received,  and  has  failed  to  satisfy  you 
that  this  notice  was  served,  then,  as  heretofore  explained 
in  this  charge,  you  should  answer  this  issue  ^No,'  that  there 
was  no  prox>er  suspension  of  this  Lodge." 

It  appears  throughout  this  charge  that  the  jury  must  be 
satisfied,  not  only  that  the  notice  was  duly  mailed,  but  also 
that  it  was  received  by  the  addressee.  So  that  the  jury  might 
be  satisfied  that  it  was  duly  mailed,  and  still  say  that  it  was 
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Eaircloth,  C.  J.    The  following  facts  constitute  the  case : 

eTames  H.  Falkner  died  about  the  year  1888,  having  first 
made  and  published  his  last  will  and  testament,  the  oonslorae- 
tion  of  items  2  and  8  of  which  form  the  basis  of  this  action  by 
the  plaintiffs.    The  said  items  are  as  follows : 

"Item  2.  I  will  and  bequeath  unto  my  grandson  William 
Thomas  Perdue  all  of  my  land  and  personal  property,  to  him 
and  his  heirs  and  assigns  forever." 

"Item  3.  It  is  my  will  and  desire  that  the  said  William 
Thomas  Perdue  shall  take  care  of  his  grandmother,  Lundy 
Falkner,  and  also  of  his  mother,  Mary  Ann  Perdue,  during 
their  lifetime,  and  also  to  take  care  of  his  two  sisters,  Jennie 
A.  and  Bettie  Ann  Perdue." 

The  grandmother,  Lundy  Falkner,  is  dead,  and  the  said 
Jennie  A.  and  Bettie  Ann  Perdue  are  now  married,  and  live 
with  their  husbands. 

The  said  J  ames  H.  Falkner  died  seized  and  possessed  of  a 
tract  of  land  in  Vance  County,  containing  about  sixty-flix 
acres,  which  William  Thomas  Perdue  mortgaged,  and  upon 
default  of  payment  of  the  debt  secured  by  the  mortgage  the 
land  was,  after  several  years,  sold  by  the  mortgagee,  and  the 
defendants  Powell  and  Cooper  became  the  purchasers,  went 
into  possession,  and  now  hold  the  same. 

Lundy  Falkner  is  dead,  and  the  question  is,  does  the  will 
make  the  support  of  the  plaintiffs  a  charge  upon  the  land  in 
the  hands  of  defendants,  or  is  it  a  personal  trust  and  confi- 
dence in  W.  T.  Perdue  ? 

No  rule  is  better  settled  than  that  the  intention  of  the  testa- 
tor must  govern.  The  intention  must  be  express  or  implied 
from  the  language  of  the  will,  considered  as  a  whole.  Beach 
on  Wills,  sections  255,  256.  We  see  nothing  in  this  vHill 
which  implies  that  a  charge  on  the  land  for  the  support 
of  the  plaintiffs  was  intended.  It  is  only  a  reoommendatioii 
or  request. 
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The  following  are  some  instances  in  which  the  Court  con- 
sidered that  certain  words  implied  the  intent  to  charge  the 
property  as  a  lien  thereon : 

In  Outland  v.  Outland,  118  N.  0.,  138,  the  care  and  sup- 
port were  the  "consideration"  expressed,  for  the  devise  to  the 
sons. 

In  Misenkeimer  v.  Sifford,  94  N.  C,  592,  there  was  a  de- 
nse of  land  to  a  son,  ''provided^'  he  maintained  his  mother 
during  his  life  comfortably,  etc. :  Held,  to  be  a  charge. 

In  Gray  v.  West,  93  N.  C,  442,  it  was  provided  in  the  will 
that  "Arey  Gray  is  to  have  her  support  out  ef  the  land." 
This  was  held  a  charge. 

Taylor  v.  Lanier,  7  N".  C,  98,  and  Wellons  v.  Jordan,  88 
N.  C,  371,  are  instances  where  the  trust  was  personal  only, 
And  similar  in  principle  to  the  one  before  us. 

We  find  no  error  in  the  ruling  of  the  Court  below. 

AjSSrmed. 


J.  L..  MARKHAM  v.  ALICE  McCOWN  and  F.  L.  FULLER. 

(Decided  March  14,  1899). 

Justice's  Jurisdiction — Attorney. 

1.  While  a  Justice  of  the  Peace  has  no  Jurisdiction  to  declare  an 
e<rttit]f,  or  to  enforce  an  equitable  lien,  he  can  enforce  the  col- 
lection of  money  which  equitably  belongs  to  a  party, 

1  An  attorney  who  virtually  represents  two  parties  in  the  collection 
of  a  claim,  in  which  both  are  Interested,  must  settle  with  them 
on  demand.  In  accordance  with  their  respective  rights,  of 
which  he  has  notice,  in  the  money  collected  and  on  hand. 

Civil  Action,  tried  before  Robinson,  J.,  at  March  Term, 
1898y  of  DuBHAM  Superior  Court,  on  appeal  from  Justice's 
Conrt 
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There  was  judgment  for  plaintiff  and  appeal  by  defend- 
ants. 

The  circumstances  of  the  case  are  stated  in  the  opinion. 

Messrs.  Boone  &  Bryant ^  for  defendants  (appellant). 
Messrs.  Manning  &  Foushee,  for  plaintiff. 

FuECHEs^  J.  In  May,  1888,  the  defendant  McCown,  for 
the  purpose  of  getting  supplies  from  the  plaintiff,  made  and 
executed  a  lien  bond  and  mortgage,  under  the  statute,  to  the 
plaintiff  for  an  amount  not  to  exceed  $113.55  upon  the  crop 
of  that  year.  Under  this  contract  and  lien,  the  defendant 
got  thirty  sacks  of  fertilizer,  at  the  price  of  $3.75  per  sack, 
for  which  she  still  owes  plaintiff  a  balance  of  $82.50,  accord- 
ing to  the  findings  of  the  jury.  Among  other  crops  raised 
by  defendant  that  year  was  a  crop  of  tobacco  which  she  sold 
to  one  Snow  and  the  Modem  Tobacco  Barn  Co.  After  the 
defendant  McCown  had  contracted  to  sell  this  tobacco,  but 
before  it  was  delivered,  she  saw  the  plaintiff  and  told  him 
that  she  had  sold  it  for  a  good  price  and  asked  him  not  to 
interfere  with  her  delivering  the  same,  and  said  if  he  did 
not  he  should  have  his  money  as  soon  as  it  was  paid  for. 

The  plaintiff  under  this  statement  agreed  for  her  to  de- 
liver the  tobacco.    But  Snow  and  the  Modem  Tobacco  Barn 

Co.,  failing  to  pay  for  the  tobacco,  the  defendant  McCown, 

•   _  

through  her  attorneys.  Fuller  &  Fuller,  brought  suit  against 

the  purchasers. 

This  action  pended  until  the  Fall  of  1892,  when  the  plain- 
tiff in  that  action,  and  defendant  in  this,  recovered  judg- 
ment against  Snow  and  the  Modem  Tobacco  Bam  Co.  But 
owing  to  the  insolvency  of  the  defendants,  she  was  not  able 
to  enforce  collection  until  1895,  when  the  money  was  paid 
to  her  attorney,  F.  L.  Fuller,  Esq.,  who  still  has  this  money 
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in  hand  and  is  therefore  made  a  party  defendant  in  this  ac- 
tion. We  say  that  he  still  has  this  money  in  hand,  as  it  is 
shown  that  he  had  it  in  hand  at  the  commencement  of  this 
action,  and,  as  there  is  no  evidence  that  he  has  disposed  of 
it,  the  presumption  is  that  he  still  has  it  in  his  hands. 

Dming  the  pendency  of  the  action  against  Snow  and  the 
Tobacco  Bam  Co.,  the  plaintiff  and  the  defendant  McCown 
had  more  than  one  conversation  about  the  matter  in  the 
presence  of  her  attorney,  W.  W.  Fuller;  that  in  one  of  these 
conversations,  the  plaintiff  Markham  told  defendant  that  he 
would  bring  a  suit  for  the  tobacco  in  order  to  protect  his 
rights,  and  defendant  told  him  not  to  do  so;  that  her  suit 
would  settle  the  matter,  and  as  soon  as  the  money  was  col- 
lected he  would  get  the  balance  due  him ;  that  plaintiff,  ac- 
cepting this  statement  of  the  defendant  McCown,  desisted 
from  bringing  an  action  for  the  tobacco,  and  took  his  bond 
and  mortga^  to  Mr.  Fuller,  her  attorney,  and  left  them  with 
him;  that  plaintiff,  being  thus  induced  to  do  so,  furnished 
some  money  and  aided  in  the  prosecution  and  collection  of 
the  price  of  the  tobacco  from  Snow  and  the  Tobacco  Bam 
Co.  But  after  the  money  for  the  tobacco  was  collected  and 
in  the  hands  of  Mr.  Fuller,  the  defendant  refused  to  allow 
plaintiff's  debt  to  be  paid  out  of  the  fund,  and  plaintiff 
brought  this  action. 

Upon  the  trial  the  plaintiff  recovered  judgment  against 
the  defendant  McCown  for  $82.50,  for  which  sum  the  plain- 
tiff had  judgment,  and  the  Court  declared  it  to  be  a  lien  on 
the  fund  in  Mr.  Fuller's  hands,  and  defendants  appealed. 

Defendants  do  not  object  to  the  amount  of  the  judgment 
against  the  defendant  McCown,  but  to  that  part  of  the  judg- 
ment that  declares  the  lien.  Defendants  say  that  plaintiff 
can  not  recover  this  ftmd,  for  the  reason  that  what  took  place 
between  plaintiff  and  defendant  McCown  did  not  amount 
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to  an  equitable  assignment,  and  if  it  did,  as  this  action  was 
commenced  before  a  Justice  of  the  Peace,  who  has  no  equitr 
able  jurisdiction,  that  plaintiff  can  not  succeed  against  this 
fund  on  that  accoimt. 

It  must  be  admitted  that  a  Justice  of  the  Peace  has  no 
jurisdiction  to  declare  an  equity  or  to  enforce  an  equitable 
lien,  while  on  the  other  hand  it  seems  to  us  that  it  must  be 
admitted  that  a  Justice  of  the  Peace  has  the  jurisdiction  to 
enforce  the  collection  of  money  which  equitably  belongs  to 
a  party.  The  distinction  between  the  two  is  clear  to  our 
minds.    Nimocks  v.  Woody,  97  N.  C,  1. 

This  tobacco  had  been  dedicated  by  the  defendant  to  the 
payment  of  plaintiff's  debt  by  her  "mortgage  lien,"  under 
which  plaintiff  was  entitled  to  the  possession,  and  was  author- 
ized to  sell  the  same  and  appropriate  the  proceeds  to  the  pay- 
ment of  his  debt  He  never  surrendered  or  abandoned  any 
right  he  had  in  this  tobacco ;  he  only  agreed  to  her  delivering 
it  to  Snow  upon  the  understanding  that  his  debt  was  to  be 
paid  out  of  the  proceeds  of  this  sale;  that  after  it  was  deliv- 
ered to  Snow  and  the  payment  was  delayed,  he  proposed 
bringing  suit  for  the  tobacco  for  the  purpose  of  protecting 
his  rights.  This  was  in  the  presence  of  Mr.  Fuller,  her 
attorney,  when  she  told  him  there  was  no  need  of  this ;  that 
her  action  would  settle  the  liability  of  Snow,  and  that  as 
soon  as  the  money  was  collected  his  debt  should  be  paid ;  that 
with  this  understanding  he  desisted  from  bringing  suit  for 
the  tobacco,  assisted  in  prosecuting  the  action  against  Snow, 
and  carried  his  "bond  and  mortgage"  to  Fuller,  her  attorney ; 
and  W.  W.  Fuller  says  in  his  deposition  that  he  understood 
he  was  acting  in  the  prosecution  of  this  claim  both  for  the 
plaintiff  and  the  defendant  McCown.  This  being  so,  it 
seems  to  us  that  this  money  in  the  hands  of  the  attorney, 
Fuller,  or  so  much  thereof  as  is  necessary  to  pay  the  balance 
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oi  plaintifPs  debt,  belongs  to  the  plaintiff,  and  that  this  is 
an  action  in  the  nature  of  the  old  action  of  asninpsit,  for 
money  had  and  received  for  his  use,  and  the  amount  involved 
being  less  than  $200,  a  Justice  of  the  Peace  had  jurisdiction. 

The  defendant  Fuller  is  evidently  simply  the  stake-holder, 
and  only  wishes  to  be  protected  in  paying  out  the  money. 
But  as  he  has  the  money  and  refuses  to  pay  it  over  to  the 
plaintiff,  he  is  a  necessary  party  defendant  in  the  action. 
The  judgment  was  properly  entered  against  the  defendants, 
IfcCown  and  Fuller,  though  it  may  not  have  been  proper  to 
declare  it  a  lien  on  the  fund. 

A£Brmed. 


CITY  OP  GREENSBORO  V.  R.  J.  WILLIAMS. 
(Decided  March  14,  1899). 

Peddlers. 

A  picture  dealer,  who  contracts  to  sell  pictures,  has  them  sent  out 
to  him,  delivers  to  the  purchaser,  and  receives  the  price  agreed 
upon  beforehand,  is  no  peddler. 

City  Warrant  for  penalty  for  peddling  without  license, 
originating  in  Mayor^s  Court  and  heard  upon  appeal  by 
Tifriberlalcej  J.,  at  Fall  Term,  1898,  of  Guilfoed  Superior 
Court,  upon  Case  Agreed. 

His  Honor  adjudged  against  the  defendant,  who  appealed. 

Case  Agreed  appears  in  the  opinion. 

Mr.  Charles  M.  Stedman,  for  defendant  (appellant). 
Mr.  A.  M.  Scales,  for  appellee. 


I 
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FuBCHES,  J.  This  is  a  criminal  proceedings  instituted  by 
the  City  of  Greensboro  against  the  defendant  upon  the  charge 
of  violating  its  charter  and  ordinances  against  "peddlers  and 
itinerant  merchants."  On  the  trial  the  jury  found  a  special 
verdict,  as  follows : 

"That  on  the  16th  day  of  June,  1898,  E.  J.  Williams  did 
sell  a  picture  frame  and  picture  in  the  City  of  Greensboro, 
North  Carolina,  without  having  any  license  to  sell  the  same 
from  the  said  city.  That  some  time  prior  thereto  an  agent 
of  the  Chicago  Portrait  Company  made  an  executory  con- 
tract with  Mrs.  J.  E.  DeLorme  to  furnish  her  with  a  portrait 
and  frame  of  the  manufacture  of  the  Chicago  Portrait  Com- 
pany, doing  business  in  the  City  of  Chicago,  State  of  Illi- 
nois, to  be  subject  to  her  approval,  and  any  executory  con- 
tract made  by  her  to  purchase  not  to  be  binding  imless  she 
afterwards  approved  of  the  frame  when  delivered  to  her. 
That  in  pursuance  of  the  executory  contract  so  made,  the 
Chicago  Portrait  Company  shipped  to  the  City  of  Greens- 
boro, N.  C,  several  pictures  and  several  frames  in  bulk, 
whereupon  the  defendant,  E.  J.  Williams,  acting  for  the 
Chicago  Portrait  Company,  broke  the  bulk  of  the  original 
package,  consigned  to  the  Chicago  Portrait  Company, 
Greensboro,  N.  C,  and  placed  the  pictures  in  the  frames 
and  sold  and  delivered  one  to  Mrs.  J.  E,  DeLorme,  as 
aforesaid,  and  collected  for  the  same  in  pursuance  of  the 
executory  contract,  heretofore  alluded  to.  That  section  67 
of  the  Charter  of  Greensboro,  N.  C,  is  as  follows:  *That  in 
addition  to  the  subjects  listed  for  taxation,  the  aldermefn 
may  levy  a  tax  upon  the  following  subjects,  the  amount  of 
which  tax,  when  fixed,  shall  be  collected  by  the  collector  of 
taxes,  and  if  not  paid  on  demand,  the  same  may  be  recovered  . 
by  suit,  or  the  articles  upon  which  the  tax  is  imposed,  or  any 
other  property  of  the  owner,  may  be  forthwith  distrained 
and  sold  to  satisfy  the  same,  namely: 
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"*(L)  Upon  all  itinerant  merchants  or  peddlers,  vend- 
ing or  offering  to  vend,  in  the  city,  a  license  tax  not  exceed- 
ing fifty  dollars  a  year,  except  such  only  as  sell  books, 
charts,  or  maps  or  wares  of  their  own  manufacture,  but  not 
excepting  venders  of  medicine  by  whomsoever  manufac- 
tured- Not  more  than  one  person  shall  peddle  under  a 
single  license.' 

'That  the  following  is  an  ordinance  duly  passed  by  the 
Board  of  Aldermen  under  and  by  virtue  of  the  foregoing 
section  of  said  charter: 

'*  *Be  it  ordained  by  the  Board  of  Aldermen  of  the  City 
of  Greensboro,  that  all  itinerant  merchants  or  peddlers,  ex- 
cept such  OS  sell  books,  charts  or  maps,  whether  sold  by  auc- 
tioneers or  otherwise,  and  except  further,  goods  of  their 
own  manufacture,  but  not  except  medicines  by  whomsoever 
numufactured,  offering  for  same  [sale]  goods  by  sample  or 
otherwise  at  retail  in  the  town  of  Greensboro,  shall  pay  a  li- 
cense tax  of  fifty  dollars  per  year. 

*'*Any  person  subject  to  this  tax  offering  goods  for  sale 
without  a  license  shall  be  fined  $25  for  each  and  every 
offense.  License  under  this  ordinance  shall  be  issued  by  the 
tax  collector  and  said  license  shall  bear  the  date  of  the  issue.' 

*T[f,  upon  the  forgoing  facts,  the  Court  shall  be  of  opin- 
ion that  the  defendant  is  guilty,  the  jury  say  that  he  is 
guilty ;  otherwise  they  say  that  he  is  not  guilty." 

Upon  this  special  verdict,  the  Oourt  being  of  opinion  that 
the  defendant  was  guilty,  the  verdict  was  so  entered  and 
the  defendant  appealed  from  the  judgment  pronounced 
thereon. 

It  was  stated  on  the  argument  that  the  case  was  intended 
to  present  the  question  of  interstate  commerce,  and  the  con- 
stitutionality of  the  charter  and  ordinances  of  the  plaintiff 
City.  But  it  does  not  seem  to  us  that  the  special  verdict 
(by  which  we  must  be  governed)  raises  these  interesting  and 
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troublesome  questions^  and  we  do  not  propose  to  raise  or  dis- 
cuss them  unless  they  were  presented  by  the  record  and  nec- 
essary to  the  determination  of  the  appeal.  The  plaintiff's 
counsel  on  this  branch  of  his  case  calls  our  attention  to 
Range  Co.  v.  Carver,  118  N.  C,  328.  There,  we  discussed 
at  considerable  length  the  doctrine  of  inter-state  commerce 
and  the  constitutional  question  involved  in  that  case;  and 
if  it  was  necessary  that  we  should  consider  those  questions  in 
this  appeal,  we  would  probably  be  very  much  influenced  by 
what  is  said  in  that  case,  but  as  they  do  not  arise  here,  we 
do  not  consider  or  discuss  them. 

The  only  question  presented  by  the  special  verdict  is  as 
to  whether  the  defendant  was  an  ^^itinerant  merchant  or 
peddler.'^  Peddler  is  defined  in  all  the  leading  lexicons  and 
in  many  judicial  decisions.  But  about  the  strongest  and 
most  favorable  definition  for  the  plaintiff  we  find,  is  that 
given  in  Range  Co.  v.  Carver ,  supra,  on  p.  334 :  "Hawkers : 
Those  deceitful  fellows  who  went  from  place  to  place,  buy- 
ing and  selling ; . . . .  and  the  appellation  seems  to  grow  from 
their  uncertain  wanderings,  like  persons  that  with  hawks 
seek  their  game  where  they  can  find  it."  "Hawkers:  Ped- 
dlers and  petty  shopmen;  persons  travelling  from  town  to 
town  with  goods  and  merchandise."  This  quotation  is  from 
the  opinion  of  Justice  Gbay  in  Emert  v.  Missouri,  156 
U.  S.,  309.  And,  even  under  this  definition,  we  can  not  hold 
that  the  special  verdict  makes  the  defendant  a  peddler;  nor 
does  it  constitute  him  an  "itinerant  merchant" — a  travelling 
merchant,  if  there  is  a  difference  between  a  peddler  and  an 
"itinerant  merchant."  There  is  no  finding — ^not  even  a  sug- 
gestion— ^that  he  travelled  about  to  sell  pictures.  Indeed 
this  idea  is  negatived  when  it  was  found  that  the  picture  was 
sold  before  it  was  sent  to  him,  and  he  only  delivered  it  and 
received  the  price  agreed  upon  beforehand.     It  seems  to 
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us  that)  in  the  language  of  the  late  Chief  Justice  Pbabsok^ 
the  plaintifF  has  '^gotten  the  wrong  sow  by  the  ear/'   There 
is  error. 
Keversed. 


FARMERS  BANK  OF  ROXBORO  Y.  HUNT,  PATLOR  ft  CX).,  MRS. 

EMMA  J.  JAMES  and  R.  L.  MITCHELL. 

(Decided  March  14,  1899). 

Promissory  Note — Surety — Renewal — Release. 

Where  the  principal  upon  a  note,  discounted  at  bank,  with  three 
sureties,  being  desirous  of  renewing  for  a  larger  amount, 
agrees  with  the  bank  to  offer  the  same  three  sureties,  but  Is 
only  able  to  obtain  the  signatures  of  two  of  them,  and  that  upon 
the  promise  to  each  that  the  note  would  not  be  used  without 
the  signature  of  the  third,  of  which  promise  the  bank  had  no 
notice,  and  upon  the  refusal  of  the  third  was  Induced  to  dis- 
count upon  the  signatures  of  the  two:  ITeld,  that  the  two  sure- 
ties are  liable,  and  are  not  released  by  reason  of  the  broken 
promise  of  their  principal. 

CivrL  Action  upon  a  promissory  note,  upon  which  the 
firm  of  Hunt,  Paylor  &  Co.  was  principal,  and  the  other  de- 
fendants were  sureties,  tried  before  Timherldke,  J.,  at  Au- 
gust Term,  1898,  of  Pbbson  Superior  Court.  The  principal 
obligor  set  up  no  defence.  The  sureties  controverted  their 
liability.  There  was  verdict  and  judgment  against  them 
also,  and  they  appealed.  The  circumstances  of  avoidance 
relied  upon  by  them  are  stated  in  the  opinion. 

Messrs.  Boone  &  Bryant,  for  defendants  (appellants). 
Mr.  John  W.  Oraha/m,  for  plaintiff. 
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MoNTG<AfEBY,  J.  This  action  was  brought  for  the  re- 
covery of  the  amount  due  upon  a  promissory  note  made  by 
the  defendants  to  the  plaintiff.  The  defendants,  Hunt  and 
Paylor,  the  principal  debtors,  made  no  defence.  The  defend- 
ants, James  and  Mitchell,  the  sureties,  in  their  answer 
averred  that  in  November,  1895,  Hunt  and  Paylor,  doing 
business  as  Hunt,  Paylor  &  Co.,  desired  to  borrow  money 
from  the  plaintiff,  to  be  used  in  their  business,  and  proposed 
to  the  plaintiff  to  give  as  sureties,  to  secure  the  note,  the  de- 
fendants James  and  Mitchell,  and  also  one  S.  P.  Williams; 
that  Paylor  came  to  the  defndants  James  and  Mitchell  and 
secured  their  signatures  to  a  note,  blank  as  to  amount,  date, 
time  of  maturity  and  name  of  obligors;  that  the  note  was, 
by  agreement  with  Paylor,  not  to  be  used  or  discounted 
until  it  was  signed  by  Williams;  that  after  the  note  was 
signed  by  the  defendants  it  was  taken  to  the  plaintiff,  who 
was  then  notified  of  the  conditions  under  which  the  defend- 
ants had  executed  it;  and  that  notwithstanding  the  refusal 
of  Williams  to  sign  the  note,  the  plaintiff,  aware  of  all  the 
facts,  accepted  it  in  payment  of  a  debt  due  by  Hunt,  Paylor 
&  Co.  to  the  plaintiff,  or  discounted  the  same  for  their  ac- 
count 

On  the  trial  the  defendant  Mitchell  testified  that  Paylor 
brought  the  note  to  him,  in  blank  as  to  date,  amount,  time  of 
maturity  and  name  of  obligors;  that  he  signed  it  and  that 
at  that  time  there  was  the  name  of  no  other  obligor  to  the 
note;  that  Paylor  stated  to  him  that  the  note  was  to  be  in 
the  sum  of  one  thousand  dollars  and  would  be  signed  by 
Mrs.  James,  the  other  defendant,  and  also  by  S.  P.  Williams, 
as  sureties,  and  that  that  would  be  done  before  it  was  used 
in  the  bank ;  that  the  witnesses  signed  with  that  understand- 
ing with  Paylor ;  that  he  lived  eighteen  miles  from  Roxboro, 
the  residence  of  both  the  plaintiff  and  Williams. 
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Upon  cross-examination  the  witness  stated  that  he  had  had 
no  conversation  or  agreement  or  understanding  with  the 
plaintiff  in  regard  to  the  note,  or  any  agreement  with  the 
plaintiff  that  the  note  would  not  be  discounted  in  the  event 
that  Williams  did  not  sign  it. 

Mrs.  James  testified  that  when  she  signed  the  note,  Paylor 
made  the  same  statements  to  her  that  he  made  to  Mitchell, 
and  that  Mitchell  and  Williams  would  sign  the  note  as  sure- 
ties Mrith  her.  She  testified  further  that  she  had  had  no 
agreement  with  the  bank  about  the  manner  of  the  execution 
of  the  note  or  of  its  discount. 

The  issues  submitted  to  the  jury  were  (1.)  Were  defend- 
ants Mrs.  E.  J.  James  and  R.  L.  Mitchell  sure- 
ties to  the  note  sued  on?  (2.)  Did  Mrs.  E.  J.  James  and 
R  L.  Mitchell  sign  the  note  sued  on,  with  the  agreement  or 
understanding  that  the  same  was  not  to  be  discounted  by  the 
Farmer^s  Bank  until  and  unless  S.  P.  Williams  also  signed 
the  same?  (3.)  Did  Farmers'  Bank  have  notice  of  said 
agreement  or  condition. 

His  Honor  instructed  the  jury  that,  if  they  believed  the 
evidence,  to  answer  the  first  and  second  issues  '^Yes"  and  the 
third  issue  "No." 

To  the  holding  that  there  was  not  sufficient  evidence  of 
knowledge  of  the  agreement  on  the  part  of  the  plaintiff,  and 
to  the  instruction  to  answer  the  third  issue  "No,"  if  they  be- 
lieved the  evidence,  the  defendants  excepted.  The  execution 
of  the  note  by  the  defendants  James  and  Mitchell  was  ad- 
mitted by  them.  The  burden  of  proof  was  then  upon  them  to 
make  good  the  matters  which  they  had  set  up  in  avoidance 
in  their  answer.  There  was  not  a  scintilla  of  evidence  that 
the  plaintiff  had  actual  knowledge  of  the  agreement  and 
miderstanding  which  the  defendants  Mitchell  and  James  tes- 
tified that  they  had  had  with  Paylor,  when  they  signed  the 
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note.  But  it  was  urged  by  the  defendants'  counsel  that  the 
testimony  of  the  defendant  Paylor  tended  to  prove  that  the 
plaintiff  had  constructive  notice  of  the  understanding  be- 
tween Paylor  and  the  defendants  James  and  Mitchell,  de- 
rived through  a  conversation  with  Paylor  when  he  delivered 
the  note  to  the  plaintiff  and  had  it  discounted.  We  can  see 
nothing  in  Paylor's  testimony  that  tends  to  show  constructive 
notice  on  the  part  of  plaintiff  as  to  what  was  done  or  said 
at  the  time  of  the  signing  of  the  note  by  the  defendants  James 
and  Mitchelll.  All  of  the  defendants  in  this  action,  together 
with  Williams,  owed  a  debt  of  five  hundred  dollars  by  note, 
to  the  plaintiff ;  and  the  defendants  Hunt  and  Paylor  owed 
more  by  their  over-drafts,  and  wished  still  further  accommo- 
dations. The  plaintiff  wished  that  matter  settled,  and  in- 
formed Hunt  and  Paylor  that  they  must  arrange  to  get  the 
money.  The  cashier  of  the  plaintiff's  bank  was  asked  by 
Paylor  if  a  note  signed  like  the  first  one  would  be  sufficient, 
and  he  was  told  that  it  would  be.  The  note  sued  on  for  one 
thousand  dollars  was  brought  to  the  bank  of  the  plaintiff 
with  the  blanks  properly  filled  in,  signed  by  Hunt  and  Pay- 
lor, and  by  the  defendants  James  and  Mitchell  as  sureties, 
with  the  statement  by  Paylor  that  Williams  would  sign  it 
as  additional  surety.  Williams  refused  to  sign  the  note  and 
his  refusal  was  communicated  to  the  plaintiff.  Thereupon  Pay- 
lor said  that  the  note  was  good  for  the  amount  as  it  was, 
and  the  cashier  of  the  bank  said  he  thought  so,  and  the  note 
was  discounted.  There  was  nothing  suspicious  about  that 
transaction;  nothing  about  it  calculated  to  put  the  plaintiff 
upon  inquiry  as  to  why  Williams  had  not  signed  the  note. 
Paylor  had  not  intimated  that  there  was  any  agreement  or 
understanding  between  himself  and  James  and  Mitchell  that 
Williams  should  sign  the  note  before  it  was  used  at  the 
bank.    The  officers  of  the  bank  had  simply  said  in  the  b^in- 
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niiig  that  the  three,  Jamee,  Mitchell  and  Williams,  would  be 
8n£Scient  security  upon  the  note,  and  that,  at  the  instance  of 
Paylor  himself.  When  Williams  refused  to  sign  the  note 
the  plaintiff  thought  it  good  without  his  signature  and  dis- 
ooonted  it.  The  transaction  seems  to  be  open  and  fair,  and  so 
far  as  the  evidence  goes  there  were  no  suspicious  circum- 
atanoes  attending  the  execution  of  the  note  which  ever  came 
to  the  knowledge  of  the  plaintiff. 

The  plaintiff,  then,  had  neither  actual  nor  constructive 
notice  of  the  alleged  agreement  between  Paylor  with  the 
other  defendants  James  and  Mitchell.  The  question  then  is, 
is  the  note  binding  on  the  defendants  Jones  and  MitcheU,  the 
sureties,  who  signed  the  note  under  an  agreement  with  one 
of  the  principals  that  he  was  not  to  use  it  with  the  plaintiff 
unless  he  procured  the  signature  of  Williams  also? 

We  are  of  the  opinion  that  they  are  liable  upon  the  note. 
The  precise  point  was  before  the  Court  in  (hvyn  v.  Patterson, 
72  K.  C,  189.  In  the  opinion  in  that  case  is  quoted,  with 
approval,  the  point  decided  in  MUlett  v.  Parker,  2  Mete., 
608:  '^One  who  signs  a  covenant  as  surety  upon  the  condi- 
tioDS  and  agreement  between  him  and  his  principal  that  is 
not  to  be  binding  upon  him  or  delivered  to  the  covenantee 
unless  another  person  should  sign  it,  as  surety,  is  bound 
thereby,  although  the  principal  to  whom  he  entrusted  it  de- 
livered it  to  the  covenantee  without  a  compliance  with  such  a 
condition,  of  which  and  its  breach  the  latter  hadhadno  notice.'' 
To  the  same  effect  is  the  decision  in  State  v.  Lewis,  73  IN*.  C, 
138.  The  defendant  cited  us  to  several  decided  cases  like 
that  of  Bawlings  v.  U.  S.,  4t  Cranch,  219,  in  which  it  was 
held  thaty  where  a  surety  signed  a  bond  on  which  was  writ- 
ten the  name  of  another  person  who  was  to  sign  the  bond, 
but  who  failed  to  do  so,  the  sureties  who  did  sign  were  re- 
leased and  not  liabla    In  the  case  of  State  v.  Barnes,  supra. 
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it  was  said  of  the  decision  in  Rawlings  v.  17.  S.j  supra,  it 
might  "perhaps  be  supported  on  the  ground  that  the  appear- 
ance in  the  body  of  the  bond  of  the  names  of  persons  who  had 
not  signed  was  of  itself  notice  that  the  instrument  was  in- 
complete, and  its  delivery  by  the  principal  obligor  alone  was 
unauthorized.''  But  such  a  case  as  that  last  referred  to  is 
not  before  us,  and  we  are  not  called  upon  to  make  a  decision 
upon  it  to  decide  the  point. 

This  may  be  a  hard  case  on  the  defendants  James  and 
Mitchell,  but  it  will  be  a  still  harder  case  on  the  plaintiflf  if 
it  should  be  subjected  to  the  loss  of  its  money  lent  in  good 
faith  upon  a  note  perfect  in  form  and  with  nothing  about  the 
matter  to  excite  suspicion,  or  to  put  it  on  inquiry.  From  the 
statements  of  the  defendants  James  and  Mitchell,  they  gave 
to  Paylor  their  confidence,  and  it  was  misplaced.  Loss  has 
ensued  on  account  of  this  breach  of  confidence,  and  it  must 
fall  upon  those  who  reposed  the  confidence  rather  than  on 
an  innocent  person. 

The  coimsel  for  the  defendants  argued  that  as  a  part  of  the 
money  derived  from  the  discoimt  of  the  note  went  toward  the 
payment  not  only  of  the  five  hundred  dollar  note  but  to  cer- 
tain over-drafts  of  the  defendants  Hunt,  Paylor  &  Co.,  Pay- 
lor became  the  agent  of  the  plaintiff  in  the  transaction  by 
which  the  one  thousand  dollar  note  was  procured,  and  that 
thereby  the  plaintiff  is  fixed  with  the  knowledge  of  the  agree- 
ment made  with  James  and  Mitchell.  We  do  not  take  that 
view  of  the  matter.  The  burden  of  proof  being  on  the  de- 
fendants to  show  the  matters  pleaded  in  avoidance,  they 
having  admitted  the  execution  of  the  note,  and  no  proof 
having  been  offered  tending  to  prove  such  matters,  it  was  in 
the  province  of  the  Judge  to  direct  the  answer  to  the  third 
issue    as  he  did. 

Affirmed. 
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MART  A.  WHITE  and  ALEXANDER  GREEN  v.  BOTD  &  TOUNG. 

(Decided  March  14,  1899). 

Principal  and  Agent — Tort  Waived — Landlord  and 

Cropper. 

1.  Where  a  tort-feasor  disposes  of  personal  property  through  an  agent, 

who  sells  and  pays  over  to  him  the  proceeds  of  sale,  the  true  owner 
may  waive  the  tort  growing  out  of  the  conversion,  ratify  the 
sale,  and  sue  either  of  them  for  money  had  and  received,  and 
in  such  case  ignorance  of  the  tort  is  no  defense  for  the  agent. 

2.  Where  the  proprietor  of  a  **toh<icco  wareJiouse**  receives  tohacco 

from  a  farmer,  not  for  storage  for  hire,  but  to  sell,  on  commis- 
sions at  public  auction  by  his  own  auctioneer  and  to  deliver 
to  the  purchaser,  he  is  not  a  warehouseman  proper,  but  the 
agent  of  his  employer,  although  that  employer  may  be  present 
with  the  privilege  to  refuse  the  bid  made  to  the  auctioneer. 

Civil.  Action  for  conversion  of  lot  of  tobaoco.  Tort 
waived,  and  suit  on  contract,  commenced  in  Justice's  Court 
in  Halifax  County,  and  carried  by  appeal  to  Superior 
Court,  and  tried  before  Norwood,  J.,  at  November  Term, 
1898. 

The  defendants,  Boyd  &  Young,  owned  a  tobacco  ware- 
house at  Enfield,  and  were  engaged  in  the  business  of  sell- 
ing leaf  tobacco  there  on  commission.  Their  auctioneer 
would  sell  the  tobacco  on  the  floor, — ^they  would  pay  the 
fanner,  and  hold  the  tobacco  until  paid  for  by  the  purchaser. 
The  farmer,  if  dissatisfied  with  the  bid  offered,  could  re- 
ject it. 

J.  M.  Crowder  was  the  cropper  of  the  plaintiff  Mary  A. 
White,  in  1897.  Without  her  knowledge  and  consent  he 
carried  a  lot  of  tobacco  raised  that  year  to  the  warehouse  of 
the  defendants,  where  it  was  sold,  and  he  received  the  money. 

194—12 


178  IN  THE  SUPREME  COURT.  [124 

White  t;.  Boyd. 

On  this  lot  of  tobacco  the  plaintiff  White  had  the  landlord's 
lien,  and  the  plaintiff  Green  had  registered  mortgagee  on 
it  from  both  landlord  and  cropper,  of  which  defendant  had 
notice,  for  their  respective  interests.  Orowder  went  off  with 
the  money,  $147.05,  without  settling  either  lien  or  mort- 
gage. Upon  this  evidence,  the  defendants  moVed  for  judg- 
ment as  of  nonsuit,  which  the  Court  allowed. 
The  plaintiffs  excepted  and  appealed. 

Mr,  E.  L.  Travis,  for  plaintiffs  (appellants). 
Messrs.  McBae  &  Day,  for  defendants. 

MoNTooMERY^  J.  For  the  convenience  of  both  the  buy- 
ers and  the  owners  of  the  tobacco  in  the  leaf,  salesrooms, 
commonly  called  warehouses,  are  to  be  found  at  convenient 
places  in  the  tobacco-growing  districts,  to  which  the  article 
is  caried  to  be  sold.  This  action  was  brought  to  recover  the 
proceeds  of  the  sale  by  the  defendants  of  certain  leaf  tobacco, 
alleged  to  have  been  the  property  of  the  plaintiffs  and  to 
have  been  sold  by  the  defendants  without  the  knowledge  or 
consent  of  the  plaintiffs.  The  plaintiffs  waived  the  tort 
growing  out  of  the  allegd  conversion  of  the  tobacco  by  the 
defendants,  ratified  the  sale  and  brought  this  action  for 
money  had  and  received,  which  remedy  they  had  the  right 
to  adopt.  Sugg  v,  Farrar,  107  N.  C,  123;  Brittain  v. 
Payne,  118  N.  C,  989. 

It  appeared  from  the  evidence  that  the  defendants  sold 
certain  leaf  tobacco,  which  was  delivered  to  them  by  one 
Crowder,  who  was  both  the  cropper  of  the  plaintiff  White 
and  a  mortgagor  of  the  plaintiff  Green;  that  the  compensa- 
tion which  the  defendants  received  in  the  transaction  was 
in  the  nature  of  commissions  on  the  sales ;  that  the  tobacoo 
was  sold  without  the  knowledge  or  consent  of  the  plaintiffs, 
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and  that  defendants  had  actual  notice  of  the  mortgage.  The 
plaintiff  White,  landlord,  had  also  executed  a  mortgage  on 
the  tobacco  to  the  other  plaintiff. 

Upon  the  conclusion  of  the  plaintiffs'  evidence,  on  motion 
of  defendants'  counsel,  his  Honor  dismissed  the  action  under 
chapter  109,  Laws  1897. 

We  maj  say,  in  the  beginning  of  the  discussion,  that  the 
facts  in  this  case  do  not  constitute  the  defendants  warehouse- 
men, whatever  thej  may  call  the  place  where  the  tobacco  was 
sold.  They  sold  upon  commission  and  did  not  undertake  to 
store  the  tobacco  for  hire.  "A  warehouse  is  a  building  or 
place  provided  for  the  receipt  and  storage  of  property.  A 
warehouseman  is  a  person  who  receives  goods  and  merchan- 
dise for  hire."  Am.  &  Eng.  Enc.  of  Law,  Vol ,  p 

Whether  or  not  his  Honor  was  correct  in  dismissing  the  ac- 
tion depends  upon  the  nature  of  the  business  of  the  defend- 
ants, that  is,  whether  they  were  agents,  under  any  of  the 
various  forms  of  agency,  of  Crowder,  the  person  who  deliv- 
ered to  them  the  tobacco  to  be  sold.  If  they  were  the  agents 
of  Crowder,  then  in  our  opinion  they  are  liable  to  plaintiffs 
for  their  action  in  the  sale  of  the  tobacco. 

The  defendants'  contention  is  that  they  were  not  the 
agents  of  either  Crowder  or  the  purchaser  of  the  tobacco; 
that  they  simply  brought  together  the  buyer  and  Crowder,  the 
apparent  owner  of  the  tobacco,  for  the  convenience  of  them 
both,  and  that  it  was  in  the  power  of  Crowder  to  refuse  the 
bid  made  to  the  auctioneer  of  the  defendants  ^T)y  turning  the 
tag,"  that  is,  by  removing  or  displacing  the  scrap  of  paper 
attached  to  a  small  pointed  splinter  of  wood  and  stuck  into 
the  pile  of  tobacco  by  an  employee  of  the  defendants,  who 
followed  along  upon  the  heels  of  the  auctioneer,  and  on 
which  paper  was  written  the  name  of  the  purchaser  and  the 
price  bid.    And  the  defendants  further  contend  that  they  did 
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not  undertake  to  hold  the  tobacco  against  the  lawful  claims 
of  any  one,  and  that  they  had  no  interest  in,  nor  did  they 
claim  any,  in  the  tobacco;  and  that  as  a  compensation  for 
their  services  in  offering  the  tobacco  for  sale  and  finding  a 
purchaser,  they  received  only  a  commission  on  such  sales- 
In  support  of  their  contentions  the  counsel  of  the  defend- 
ants referred  us  to  the  case  of  Abemathy  £  Long  v,  Wheeler, 
Mills  &  Co.,  92  Ky.,  320.  In  that  case  the  tobacco  of  the 
mortgagee  was  shipped  to  the  managers  (called  warehouse- 
men) of  the  sales-rooms  by  a  person  other  than  the  mort- 
gagee, without  the  latter's  knowledge  or  consent,  was  sold, 
and  the  proceeds  paid  to  the  shipper.  The  fact  appeared, 
there,  that  the  salesmen  of  the  tobacco  had  no  actual  notice 
of  the  mortgage.  In  the  opinion  in  that  case  it  was  recited 
as  a  reason  for  the  decision  that  the  defendants  were  not 
liable  to  the  mortgagee  for  a  conversion  of  the  property,  that 
they  had  no  knowledge  or  information  that  any  other  person 
than  the  shipper  had  any  interest  in  the  tobacco.  The  de- 
cision, therefore,  can  be  of  no  service  to  us,  even  if  it  was 
correct  in  the  conclusion  that  a  lack  of  actual  notice  of  the 
mortgage  on  the  part  of  the  defendants  protected  them 
against  the  suit  of  the  plaintiffs,  for,  as  we  have  said,  the 
defendants  here  had  actual  knowledge  of  the  mortgage  of  the 
plaintiff  Green.  But  we  do  not  concur  in  the  reasoning  of 
the  case  of  Abemathy  v.  Wheeler,  supra,  nor  in  the  conclu- 
sions of  the  Court.  We  think  that  so  far  as  the  legal  effect 
of  the  acts  of  the  defendants  in  our  case  is  concerned,  the 
matter  of  actual  notice,  on  the  part  of  the  defendants,  of 
the  mortgage,  is  of  no  consequence. 

The  question  is,  did  the  defendants,  when,  at  the  request 
and  under  the  direction  of  Crowder,  they  took  possession  of 
the  tobacco  conveyed  in  the  mortgage  and  sold  it  in  the 
manner  set  out  in  the  evidence  become  mere  intermediaries, 
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mouthpieces  of  Crowder,  or  did  they  become  Crowder^s  agent, 
for  the  purpose  of  selling  and  delivering  the  tobacco  to  the 
purchaser?  Their  possession  of  the  tobacco  was  complete; 
it  was  on  their  floor ;  it  was  "cried  off"  by  their  auctioneer ; 
they  delivered  it  to  the  purchaser;  they  collected  the  price 
from  the  buyer  and  paid  it  to  Orowder  himself,  who  had 
no  right  to  receive  it.  All  this  was  done  under  the  direction 
of  Crowder.  The  agency  was  as  complete  as  it  could  possibly 
be  made.  The  contention  that  the  sale  was  in  fact  made  by 
Crowder  himself,  because  he  had  the  privilege  under  the 
rules  governing  the  sales,  to  indicate  his  refusal  to  accept  the 
bid,  will  not  stand  the  test  of  examination,  for  the  reason 
that  he  did  not  avail  himself  of  the  privilege,  but  accepted 
the  bid  and  received  the  money  on  it.  Also  the  defendants 
received  compensation  in  money  for  their  services  in  making 
the  sale.  The  agency,  then,  being  complete,  did  the  facts 
constitute  a  conversion?  The  conversion  of  personal  prop- 
erty is  complete  when  one  who  is  not  the  owner  of  the  prop- 
ertv  deals  with  it  as  if  he  were  the  true  owner.  In  Pollock 
on  Torts  the  author  says :  "Actually  dealing  with  another's 
goods  as  owner,  for  however  short  a  time  and  however  lim- 
ited a  purpose,  is  therefore  conversion ;  so  is  an  act  which  in 
fact  enables  a  third  person  to  deal  with  them  as  his  own, 
and  which  would  make  such  dealing  lawful  only  if  done  by 
the  person  really  entitled  to  possess  the  goods.  It  makes  no 
difference  that  such  acts  were  done  under  a  mistaken  but 
honest  and  even  reasonable  supposition  of  being  lawfully 
entitled."  In  Cooley  on  Torts,  p.  451,  it  is  written:  "One 
who  buys  property  must  at  his  peril  ascertain  the  ownership, 
and  if  he  buys  of  one  who  has  no  authority  to  sell,  his  taking 
possession,  in  denial  of  the  owner's  right,  is  a  conversion. 
The  vendor  is  equally  liable  whether  he  sells  the  property 
as  his  own,  or  as  an  officer  or  agent ;  and  so  is  the  party  for 
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whom  he  acts,  if  he  assists  in  or  advises  the  sale."  In  Story 
on  Agency,  311  and  312,  it  is  said  in  reference  to  the  liabil- 
ity of  agents  to  third  persons  for  their  own  misfeasances  and 
wrongs :  ^*In  all  such  cases  the  agent  is  personally  responsi- 
ble, whether  he  did  the  wrong  intentionally,  or  ignorantly  by 
the  authority  of  his  principal,  for  the  principal  could  not 
confer  on  him  any  authority  to  commit  a  tort  upon  the 
rights  or  the  property  of  another.  A  fortiori  if  the  princi- 
pal is  a  wrongdoer,  the  agent,  however  innocent  in  intention, 
who  participates  in  his  acts,  is  a  wrongdoer  also."  In  the 
case  of  Hoffman  v.  Carow,  20  Wend.,  285,  an  auctioneer 
who  sold  stolen  goods  was  held  to  be  liable  to  the  owner  for 
the  conversion,  notwithstanding  that  the  property  was  sold 
and  the  proceeds  handed  over  to  the  thief,  without  notice  of 
the  felony.  To  the  same  effect  is  Koch  v.  Branch,  44  Mo., 
542.  In  that  case  are  brought  forward  Lord  EUenborough's 
remarks  in  Stephens  v,  Elwall,  4  Maule  &  Selw.,  259,  wliere 
the  plaintiffs  were  the  assignees  in  bankruptcy  of  a  man 
by  the  name  of  Spencer,  and  the  bankrupt  sold  goods  of  the 
bankrupt  to  one  Deane,  who  bought  for  the  trade  in  America 
and  who  had  a  house  in  London  in  which  the  defendant  was 
his  clerk.  "The  clerk  acted  under  an  unavoidable  ignorance 
and  for  his  master's  benefit  when  he  sent  the  goods  to  his 
master,  but  nevertheless  his  acts  may  amount  to  a  conver- 
sion; for  a  person  is  guilty  of  a  conversion  who  intermed- 
dles with  my  property  and  disposes  of  it,  and  it  is  no  answer 
that  he  acted  under  authority  from  another,  who  had  him- 
self no  authority  to  dispose  of  it."  In  Kimball  v.  Billings, 
55  Me.,  147,  it  was  said  by  the  Court:  "It  is  no  defence  in 
an  action  of  trover  that  the  defendant  acted  as  the  agent  of 
another.  If  the  principal  is  a  wrongdoer  the  agent  is  a 
wrongdoer  also.  A  person  is  guilty  of  a  conversion  who  sells 
the  property  of  another  without  authority  from  the  owner, 
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notwithstanding  he  acts  under  the  authority  of  one  claiming 
to  be  the  owner  and  is  ignorant  of  such  person's  want  of 
title."  In  that  case  a  grocery  merchant  exchanged  for 
money  some  government  bonds^  for  a  person  who  had  stoleii 
them,  the  groceryman,  defendant,  having  no  knowledge  of 
the  theft  In  Coles  v.  Clark,  3  Cushing,  399,  the  defendant, 
who  was  an  auctioneer,  sold  goods  which  were  delivered  to 
him  by  a  mortgagor,  and  without  any  knowledge  of  the 
mortgage,  and  the  Court  said:  ''That  the  sale  and  disposi- 
tion of  the  goods,  the  delivery  of  them  and  receiving  the  pro- 
ceeds by  order  and  direction  of  the  mortgagor,  who  had 
neither  title  nor  power,  was  a  conversion,  and  that  this  ac- 
tion may  be  maintained."  The  plaintiff  in  the  present  case 
had  a  qualified  property  and  right  of  possession  by  virtue  of 
his  mortgage,  of  which  the  registration  was  constructive  legal 
notice;  the  sale  and  disposal  of  the  goods  by  the  defend- 
ants were  in  law  a  conversion,  without  knowledge  of  suspi- 
cion of  the.  fraudulent  purpose  of  Blake,  the  mortgagor,  and 
the  jury  should  have  been  so  directed." 

In  Bobinson  v.  Bond,  158  Mass.,  357,  the  defendant,  who 
was  an  auctioneer,  sold  goods  which  were  delivered  to  him 
to  he  sold  by  a  bailee,  and  was  held  liable  at  the  suit  of  the 
bailor  for  the  conversion.  The  Court  said  in  that  case:  "The 
defendant  is  an  auctioneer,  who  has  sold  personal  property 
belonging  to  the  plaintiff.  Therefore  he  is  liable  for  a  con- 
version, unless  he  can  show  some  other  excuse  or  justification 
than  his  good  faith  and  his  ignorance  of  the  plaintiffs'  title." 

There  was  error  in  the  niling  of  his  Honor  in  dismissing 
the  action. 

Xew  trial. 
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HATTIB  N.  DILLON  v.  THE  CITY  OP  RALEIGH. 
(Decided  March  21,  1899). 

Public  Streets — Duty,  Power,  and  Liability  of  Municipality 
— Tort  Feasors — Proximate  Cause — Evidence. 

1.  The  duty  and  power  of  the  municipal  authoritlee,  under  Bections 

3802  and  8803  of  The  Code,  to  prevent  and  abate  nuisances  and 
obstructions  in  the  public  streets,  are  ample  and  complete; 
and  they  may  be  held  liable  to  the  party  injured  in  conse- 
quence of  their  dereliction. 

2.  If  a  person  unlawfully  places  such  obstruction  in  the  public 

streets  and  the  town  authorities  permit  it  to  remain  there 
an  unreasonable  length  of  time,  both  fall  within  the  rule  as  to 
Joint  tort-feasors,  and  are  Jointly  and  severally  liable  to  the 
traveller  for  an  injury  resulting  therefrom  without  fault  on 
his  part  He  may  have  his  remedy  against  either,  and  the 
question  of  primary  and  secondary  liability  is  for  them  to 
adjust   between   themselves. 

3.  In  determining  what  is  proximate  cause,  the  rule  is  that  the 

injury  must  be  the  natural  and  probable  consequence  of  the 
negligence.  When  two  causes  oombine  to  produce  an  injury, 
the  one  being  a  culpable  defect  in  the  street,  and  the  other 
some  other  occurrence  for  which  neither  party  is  responsible, 
6  grege,  the  running  away  of  a  frightened  horse,  the  munici- 
pality is  liable,  provided  the  injury  would  not  have  been  sus- 
tained but  for  such  defect. 

4.  Evidence  that  the  obstruction  has  been  since  removed,  while 

incompetent  to  prove  the  character  of  the  obstruction,  is 
admissible  to  show  that  it  was  unnecessary. 

OiviL  Action  to  recover  damages  for  personal  injury  in 
consequence  of  a  collision  with  an  obstruction  in  a  public 
street  in  Ealeigh,  tried  before  Bryan,  J.,  at  October  Term, 
1898,  of  Wake  Superior  Court. 

His  Honor  charged  the  jury  that  if  they  believed  the  evi- 
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dence,  the  plaintiff  was  entitled  to  recover  from  the  defend- 
ant, the  City  of  Kaleigh.    Defendant  excepted. 

Verdict  and  judgment  for  plaintiff.    Defendant  appealed. 

The  nature  of  the  obstruction  and  the  circimistances  of  the 
eases  are  fully  stated  in  the  opinion  of  the  Chief  Justice. 

Messrs.  Perrin  Busbee  and  Douglass  &  Simms,  for  de- 
fendant (appellant). 

Messrs.  Argo  &  Snow,  for  plaintiff. 

Faibcloth,  C.  J.  This  action  is  based  on  the  alleged 
omission  of  duty  on  the  part  of  the  defendant  in  failing  to 
keep  its  streets  in  repair  and  removing  obstructions  there- 
from, in  consequence  of  which  the  plaintiff  sustained  per- 
sonal injuries.  There  is  practically  no  disagreement  as  to 
the  facts. 

Many  years  ago  the  city  was  duly  organized  as  a  muni- 
cipal corporation,  with  proper  municipal  officers,  and  it  was 
laid  out  in  squares  and  streets,  and  has  so  continued  to  the 
present  time.  One  of  its  principal  streets  leads  from  the 
capitol  building  southward  to  the  corporate  limits,  and 
there  connects  with  a  public  county  road,  along  which  street 
and  road  the  public  were  accustomed  to  travel,  and  on  which 
street  the  injury  occurred. 

Byitscharter  (Acts  1848-9, chapter  82)  the  North  Carolina 
Railroad  was  permitted  to  enter  the  corporate  limits  of  de- 
fendant city  and  to  cross  its  streets,  and  it  did  cross  said 
street  about  fifteen  feet  above  the  level  of  the  street.  The 
railroad  runs  diagonally  across  the  street,  and  its  stringers 
are  supported  by  four  sets  of  upright  posts,  or  benches, 
standing  in  the  street.  These  benches  are  ten  or  twelve  feet 
long  and  about  twelve  feet  apart  They  stand  at  right 
angles  with  the  railroad  stringers  and  form  an  acute  angle 
of  forty-five  degrees  with  the  direct  course  of  the  street. 
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The  existence  and  presence  of  these  upright  benches  in  the 
street  were  known  to  the  municipal  authorities  of  the  city  at 
and  before  the  date  of  the  injury  alleged  in  the  complaint. 

In  Jauary,  1896,  the  plaintiff,  with  another  lady,  was 
driving  a  gentle  horse  along  said  street  in  the  direction  of 
the  railroad  crossing,  when  suddenly  the  horse  became 
frightened,  without  any  known  cause,  and  dashed  through 
said  benches,  and  the  buggy  struck  the  far-off  comer  of  one 
of  them,  and  the  injury  complained  of  was  the  result. 

The  issues  submitted  were:  1.  "Was  the  plaintiff  in- 
jured through  the  negligence  of  defendant?"  Ans.  "Yes." 
2.  "What  damage,  if  any,  is  the  plaintff  entitled  to  recover  ?" 
Ans.  "$3,000." 

The  defendant  caused  the  railroad  company  to  be  made  a 
party  defendant  and  filed  a  "cross  complaint,"  imder  seo^ 
tion  424  of  The  Code,  against  said  railroad  company,  to 
which  a  demurrer  was  filed  and  the  cross-complaint  was  dis- 
missed, alleging  that  said  road  was  primarily  liable  for  any 
injury  sustained  by  the  plaintiff.  While  we  do  not  propose 
to  discuss  the  liability  or  non-liability  of  the  railroad  com- 
pany, we  see  no  error  in  the  cross-complaint. 

In  the  charter  of  said  railroad  company,  allowing  it  to 
pass  through  the  city  limits  and  cross  its  streets,  section  26 
provides  "that  the  said  company  (railroad)  shall  not  ob- 
struct any  public  road  without  constructing  another  equally 
as  good  and  as  convenient,"  etc. 

The  main  question  presented  to  this  Court  is,  "Is  the  city 
defendant  liable  in  damages  to  the  plaintiff  for  alleged  in- 
jury?" In  some  jurisdictions  liability  in  such  cases  is  im- 
plied at  common  law,  but  in  many  of  the  different  States, 
perhaps  in  all,  we  find  the  matter  r^ulated  by  special  or 
general  statutory  provisions.  In  our  State,  The  Code,  sec- 
tion 3803,  enacts  that  the  commissioners  of  towns  and  cities 
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'^flludl  provide  for  keeping  in  proper  repair  the  streets  and 
bridges  in  the  town,  in  the  manner  and  to  the  extent  they 
may  deem  best,"  etc.  And  section  3802  says,  ^'they  may 
{MSB  laws  for  abating  or  preventing  nuisances  of  any  kind, 
tnd  for  preserving  the  health  of  the  citizens."  The  duty 
and  power  of  the  municipality  thus  appear  to  be  ample  and 
completa  If  any  person  shall  unlawfully  erect  an  obstruc- 
tion or  nuisance  in  the  streets  of  a  city,  and  the  town  au- 
thorities shall  permit  it  to  remain  an  unreasonable  length  of 
time,  the  town  and  the  tort-feasor  are  jointly  and  severally 
liable  to  the  traveller  for  an  injury  resulting  therefrom, 
without  any  fault  on  his  part.  The  question  of  primary  and 
Beoondary  liability  is  for  the  offending  parties  to  adjust  be- 
tween themselves.  The  injured  party  shall  haye  his  remedy 
against  either,  as  they  fall  under  the  rule  as  to  joint  tort- 
feasors.   Bupwell  on  Personal  Injuries,  section  190. 

The  evidence  that  the  benches  had  since  been  removed  was 
incompetent  to  prove  the  character  of  the  obstruction,  but 
was  admissible- to  show  that  the  obstruction  was  unnecessary. 
It  was  in  evidence  that  travellers  could,  and  did,  pass  through 
the  bridge  safely,  when  driving  a  gentle  horse,  by  changing 
their  course  to  conform  to  the  diagonal  direction  of  the 
benches.  'No  contributory  n^ligence  on  the  part  of  the 
pkmtiff  is  found,  nor  is  there  any  evidence  to  support  such 
an  issue.  The  cause  of  the  horse's  becoming  frightened  is 
nnknown*  It  was  gentle  and  road-worthy,  and  we  can  not, 
without  some  proof,  impute  carelessness  in  the  driver  under 
such  circumstances.  The  plaintiff  evidently  lost  control  of 
the  horse  in  its  flight. 

The  defendant  contends  that,  as  the  injury  was  the  result 
of  at  least  two  causes,  i.  e.  the  running  of  the  horse  and  the 
presence  of  the  benches  in  the  street,  the  proximate  cause 
can  not  be  ascertained,  and  therefore  the  plaintiff  can  not 
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recover.  This  is  a  question  of  some  difficulty,  and  we  believe 
it  has  never  been  passed  on  by  this  Court.  It  has,  however, 
been  considered  frequently  in  other  jurisdictions.  It  seems 
to  be  settled  by  authority  and  reason  that  when  both  parties 
have  been  equally  negligent,  the  plaintiff  can  not  recovCT 
unless  in  cases  of  continuing  negligence.  It  is  still  more 
complicated  when  the  parties  have  been  negligent  in  different 
d^rees.  When  it  appears  that  the  defendant  has  been  neg^ 
ligent  and  the  plaintiff  has  not,  the  plaintiff  may  recover, 
although  the  injury  is  produced  by  the  concurrent  acts  of 
both  parties.  It  is  the  duty  of  corporate  authorities  to  re- 
move dangerous  and  unnecessary  obstructions  from  the 
streets,  and  "in  determining  what  is  proximate  cause,  the 
rule  is  that  the  injury  must  be  the  natural  and  probable  con- 
sequence of  the  negligence — such  a  consequence  as,  under 
the  surrounding  circumstances  of  the  case,  might  and  ought 
to  have  been  foreseen  by  the  wrongdoer  as  likely  to  flow  from 
his  act."   West  Mahoney  v.  Watson,  112  Pa.,  574. 

When  two  causes  combine  to  produce  an  injury  to  a  trav- 
eller on  a  highway,  both  of  which  are  in  their  nature  proxi- 
mate— ^the  one  being  a  culpable  defect  in  the  highway,  and 
the  other  som^  occurrence  for  which  neither  party  is  respon- 
sible,— ^the  municipality  is  liable,  provided  the  injury  would 
not  have  been  sustained  but  for  such  defect.  Ring  v.  Gohoes, 
77  N.  Y.,  83. 

The  town  can  not  be  exonerated  because  other  causes  co- 
operate with  the  obstruction  or  defect,  for,  under  such  a  rule 
it  never  would  be  liable.  The  true  principle  is  that  the 
wrongdoer,  either  by  commission  or  omission,  must  be  held 
responsible. 

In  Bunch  v.  Town  of  Edenton,  90  N.  C,  431,  the  duties 
and  liabilities  of  town  and  cities  were  discussed  by  Meb- 
BiMON,  J.    The  case  was  that  an  adjoining  lot  owner  made 
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an  excavation  to  the  line  of  the  sidewalk,  and  that  a  footman, 
walking  on  the  sidewalk  at  night,  fell  into  the  excavation  and 
was  injured,  without  any  undue  care  on  his  part.  The  ex- 
cavation was  known  to  the  defendant,  and  there  was  no  rail- 
ing or  guard  on  the  line  of  the  excavation.  The  Oourt  held 
the  defendant  liable,  and  that  the  negligence  of  the  lot  owner, 
if  any,  was  no  defence  for  the  town.  On  the  same  subject, 
see  Russell  v.  Town  of  Monroe,  116  N.  C,  720.  Upon  this 
view  of  the  case  it  seems  unnecessary  to  express  any  opinion 
<m  the  numerous  exceptions  made,  and  we  see  no  error  in 
the  record. 
Affirmed. 


8.  H.  TROXLER  V.   SOUTHERN  RAILWAY  CO. 
(Decided  March  21,  1899). 

BaUroads — Damages — Negligence — Defective  Appliances — 
Injury  to  Employee — Automatic  Gar-couplers. 

1.  Reaaon,  justice  and  humanity,  principles  of  the  common  law, 

Irrespectiye  of  Ck>ngre0sional  enactment  and  Interstate  Com- 
merce Commission  regulation,  require  the  employer  to  fur- 
nish to  the  employee  safe  modem  appliances  with  which  to 
work,  in  place  of  antiquated,  dangerous  implements,  hazard* 
OU8  to  life  and  limb,  and  the  failure  to  do  so,  upon  injury 
ensuing  to  the  employee,  is  culi)^ble,  continuing  negligence  on 
the  part  of  the  employer,  which  cuts  ofif  the  defense  of  contribu- 
tory n^ligenoe  and  negligence  of  a  fellownserrant — such  failure 
Deing  the  causa  causans, 

2.  It  is  negligence,  per  se,  in  any  railroad  company  to  cause  one  of 

its  employees  to  risk  his  life  and  limb  in  making  couplings 
which  can  be  made  automatically  without  risk. 
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Civil  Action  to  recover  damages  for  personal  injury,  al- 
leged to  have  been  occasioned  by  the  negligence  of  defendant, 
tried  before  Timberlake,  J.,  at  August  Term,  1898,  of  Gunr 
FOBD  Superior  Court. 

This  is  the  same  action  in  which  there  was  a  former  trial 
and  appeal,  reported  in  122  N.  C,  902.  The  plaintiff  was 
a  brakeman  on  a  through  freight  train  of  the  defendant 
company,  and  by  direction  of  the  conductor  undertook  to 
couple  two  cars,  which  were  not  furnished  with  automatic 
couplers.  He  used  first  a  stick,  and  failing  with  that,  used 
his  hand,  but  in  the  effort,  owing  to  the  rebound,  his  hand 
got  caught  between  the  deadblocks  and  was  so  badly  crushed 
that  it  had  to  be  amputated. 

In  the  light  of  the  former  trial  his  Honor  declined  to  suV 
mit  an  issue  as  to  whether  the  plaintiff  was  injured  by  the 
n^ligence  of  a  feUow-servant,  informed  the  jury  that  this 
Court  had  decided  that  railroad  companies  should  use  auto- 
matic couplers  or  other  safe  coupling  appliances  in  general 
use,  and  that  the  true  question  was  whether  the  plaintiff  was 
injured  by  the  defective  appliances  with  which  the  coupling 
of  the  cars  was  to  be  made — ^the  use  of  such  as  were  defective 
and  dangerous  would  be  negligence  in  the  company,  it  being 
their  duty  to  furnish  safe  appliances  to  their  employees. 

The  defendant  excepted  to  the  refusal  of  his  Honor  to 
submit  the  issue  as  to  the  negligence  of  a  fellow-servant, 
and  to  the  charge  relating  to  n^ligence  of  the  defendant. 
There  t^as  verdict  and  judgment  for  plaintiff.  Appeal  by 
defendant. 

Mr.  F.  H.  Busbee,  for  defendant  (appellant). 

Messrs.  C.  M.  Stedman  and  D.  Schench,  Jr.,  for  plaintiff. 

Clabk^  J.  The  plaintiff  was  injured  in  attempting  to 
couple  cars  of  the  defendant  on  which  there  were  no  auto- 
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matic  car-couplers,  but  in  lieu  thereof  skeleton  draw-heads  of 
unequal  height.  The  Court  below  held  that  the  absence  of 
automatic  couplers,  in  general  use,  was  negligence,  per  se, 
and  refused  to  submit  an  issue  whether  the  injury  was  not 
caused  by  the  n^ligence  of  a  fellow-servant,  and  refused 
to  instruct  the  jury,  as  prayed,  that  the  plaintiff  was  guilty 
of  contributory  negligence  if  he  could  by  proper  care  have 
eoupled  the  cars  by  hand  without  accident. 

The  duty  to  furnish  proper  and  safe  appliances  is  that 
of  the  common  master,  and  injury  caused  by  their  absence 
can  not  be  atributed  to  the  n^ligence  of  a  fellow-servant. 
Troxlcr  v.  R.  B.,  122  N.  C,  902 ;  Wright  v.  Railway,  Ibid, 
959.  It  has  been  heretofore  held  in  Oreerdee  v.  Railroad, 
122  N.  C,  977,  that  failure  of  a  railroad  company  to  equip 
its  freight  cars  with  modern  self-coupling  devices  is  negli- 
gence, per  86,  continuing  up  to  the  time  of  an  injury  sus- 
tained by  an  employee  in  coupling  cars  by  hand,  and  renders 
the  company  liable,  whether  such  employee  was  negligent  in 
the  manner  of  making  the  coupling,  or  not.  The  same  rul- 
ing had  been  previously  made  as  to  the  duty  of  furnishing 
automatic  car-couplers  on  passenger  trains  in  Ma^on  v.  Rail- 
road, 111  N.  C,  482,  decided  in  1892.  Where  the  negli- 
gence of  the  defendant  is  a  continuing  negligence  (as  the 
failure  to  furnish  safe  appliances,  in  general  use,  when  the 
use  of  such  appliances  would  have  prevented  the  possibility 
of  the  injury,)  there  can  be  no  contributory  negligence  which 
will  discharge  the  master's  liability.  This  has  been  repeat- 
edly held.  Norton  v.  Railroad,  12S  N".  C,  911 ;  McLamb 
V.  Railroad,  Ibid,  at  p.  873;  Cone  v.  R.  R„  81  K  Y., 
206.  The  failure  to  provide  the  neceesary  appliances  is  the 
causa  causans.  The  defendant,  however,  frankly  asks  us 
to  reconsider  and  overrule  Oreerdee's  case.  That  case  was 
ihe  expression  of  no  new  doctrine,  but  the  affirmation  of  one 
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as  old  as  the  law,  and  founded  on  the  soundest  principles  of 
justice  and  reason,  to-wit:  That  when  safer  appliances  have 
been  invented,  tested  and  have  come  into  general  use,  it  is 
negligence,  per  se,  for  the  master  to  expose  his  servant  to  the 
hazard  of  life  or  limb  from  antiquated  and  defective  appli- 
ances which  have  been  generally  discarded  by  the  intelligence 
and  humanity  of  other  employers.  Witsell  v.  Railroad,  120 
N.  C,  557.  This  must  be  so,  if  masters  owe  any  duties  to 
their  employees,  and  unless  economy  of  expenditures  on  the 
part  of  the  railroad  management  is  to  be  deemed  superior 
to  the  conservation  of  the  lives  and  limbs  of  those  employed 
in  their  operation. 

In  the  Twelfth  Annual  Report  of  the  Interstate  Com- 
merce Commission  (1898),  published  by  authority  of  the 
United  States  Government,  upon  returns  made  by  the  rail- 
road companies  themselves,  it  is  stated  (at  p.  88) :  ''Since 
the  enactment  of  the  law  in  1893  (requiring  automatic  coup- 
lers) therelias  been  a  decreasing  number  of  casualties.  There 
were  1,034  fewer  employees  killed  and  14,062  fewer  injured 
during  the  year  ending  June  30,  1897,  than  during  the  same 
period  in  1893.  The  importance  of  this  subject  will  be  real- 
ized when  the  yearly  casualties  to  railway  employees  are 
compared  with  those  which  occurred  during  the  recent  war. 
In  the  Spanish-American  War  there  were  298  killed  and 
1,645  wounded.  In  1897  there  were  1,693  men  killed  and 
27,667  injured  from  all  causes  in  railway  service.  From 
coupling  and  uncoupling  cars  alone  219  less  were  killed  and 
4,994  less  were  injured  in  1897  than  in  1893,  when  the  law 
was  enacted.  The  number  of  such  employees  killed  has  been 
reduced  one-half,  and  the  number  of  injured  also  practically 
reduced  one-half.  The  reduction  in  the  number  of  accidents 
from  all  causes  largely  exceeded  (by  nearly  three  to  one)  in 
a  single  year  the  entire  casualties  resulting  from  the  prosecu- 
tion of  the  late  war." 
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Thus  in  four  years — from  1893  to  1897 — notwithstanding 
the  increase  of  thousands  of  miles  of  railways,  and  many 
thousands  of  employees,  and  the  further  fact  that  the 
railroad  corporations  have  been  able  to  procure  from  the 
Inter-State  Commerce  Commission  an  extension  of  the  time 
at  which  the  law  of  Congress,  imposing  a  penalty  for  operat- 
ing any  cars  without  self-couplers,  will  come  into  force,  the 
shadow  of  the  law  lias  procured  so  general  an  attachment  of 
the^^e  self-couplers,  that  5,213  fewer  employees  were  killed 
and  wounded  in  coupling  and  uncoupling  cars  in  1897  than 
in  1893.  Can  it,  therefore,  be  seriously  contended  that  the 
abeence  of  such  safety  appliances  is  not  negligence  per  se, 
rendering  the  railroad  company  liable  for  damages?  As 
these  appliances  have  been  patented,  and  more  or  less  in 
nse  for  over  thirty  years,  it  should  not  have  required  an  act 
of  Congress  to  enforce  their  universal  adoption.  Failure  to 
adopt  them,  after  being  so  long  and  widely  known  and  used, 
was  n^ligence  in  the  defendant,  upon  the  principles  of  the 
common  law.  WitselVs  case,  supra.  The  Act  of  Congress 
imposing  a  penalty  for  failure  to  add  the  appliances  after 
January  1,  1898,  in  no  wise  affected  the  right  of  any  em- 
ployee to  recover  for  damages,  sustained  by  the  negligence 
of  any  railroad  company  to  attach  them.  The  action  of  the 
Inter-State  Commerce  Commission,  in  extending  the  date  at 
which  such  Act  should  come  into  force  (by  virtue  of  author- 
ity given  in  the  Act)  could  not  set  aside  the  principle  of  law 
that  failure  to  adopt  such  appliances  was  negligence  per  se, 
nor  have  any  other  effect  than  to  postpone  the  date  at  which 
the  United  States  Government  would  impose  the  prescribed 
penalty  upon  all  railroads  engaged  in  inter-state  commerce 
failing  to  equip  all  their  cars  with  automatic  couplers,  a  pen- 
alty which  is  imposed  irrespective  whether  any  accidents 
occur  from  such  failure  or  not. 
124—13 


194  IN  THE  SUPREME  COUKT.  [124 


Troxler  r.  Railway  Co. 


The  indiflFereiice  of  railroad  companies  showii  in  not 
adopting  these  life  and  limb  saving  appliances  is  all  the 
greater,  since  their  cost  is  comparatively  small.  Indeed  the 
Inter-State  Commerce  Commission,  in  the  above-cited  Report 
(page  89),  state  that,  considering  the  less  expense  required 
in  repairs,  they  are  an  actual  saving.  They  say:  "Figures 
submitted  by  one  of  the  leading  railroad  companies  indicate 
that  the  adoption  of  the  automatic  coupler  will  result  in 
saving  a  very  large  sum  annually,  in  comparison  with  the 
expense  incurred  in  former  years,  in  applying  and  maintain- 
ing the  link-and-pin  type;  and  this  does  not  take  into  ac- 
coimt  the  reduced  cost  to  the  roads,  which  must  result  from 
fewer  suits  for  damages  by  injured  employees.  And  further, 
that  there  being  too  much  slack  in  the  old  pin-and-link  for 
the  brake  to  act  economically  or  successfully,  the  automatic 
coupler  makes  the  requirements  of  railroad  operation  better, 
as  well  as  minimizes  the  danger  to  employees." 

In  Witsell  V.  Railroad,  120  X.  C,  557  (at  p.  662),  it  is 
said :  *'If  an  appliance  is  such  that  the  railroads  should  have 
it,  the  poverty  of  the  company  is  no  sufficient  excuse  for  not 
having  it."  But  not  only,  as  above,  the  use  of  self-couplers 
would  be  an  actual  economy  to  the  defendant,  but  that  it  is 
amply  able  to  put  on  these  appliances,  if  it  were  not,  is  shown 
by  the  published  report  of  the  defendant  company  that  its 
gross  earnings  for  the  year  1895  (when  this  injury  was  in- 
flicted) were  over  seventeen  millions  of  dollars,  and  its  net 
earnings,  over  and  above  all  expenses,  were  more  than  five 
millions  of  dollars  (Poor's  R.  R.  Manual,  1898,  p.  792) — 
figures  which  for  the  year  just  past  have  risen  to  over  twenty- 
two  millions  dollars  gross  earnings  and  over  seven  millions 
three  hundred  thousand  dollars  nett  earnings. 

With  such  an  array  as  above  of  the  terrible  cost  of  life  and 
limb  by  failure  to  use  appliances  to  avoid  coupling  and  un- 
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coupling  cars  by  hand  (in  doing  which  the  plaintiff  was  in- 
jured), and  the  small  expense,  nay  actual  economy  of  adopt- 
ing them  and  the  ample  means  the  defendant  possesses,  we  can 
not  reverse  our  ruling  in  Oreenlees  case,  that  it  is  negligence 
per  se  in  any  railroad  company  to  cause  one  of  its  employees 
to  risk  his  life  or  limb  in  making  couplings  which  can  be 
made  automatically  without  risk. 

This  matter  of  requiring  these  great  corporations  to  pro- 
tect the  travelling  public,  and  their  employees  as  well,  by  the 
adoption  of  all  safety  appliances  which  have  come  into  gen- 
eral use,  is  so  important  that  we  have  gone  into  the  subject 
at  this  length.  Ordinarily  owned  by  great  syndicates  out 
of  the  State  in  which  they  operate,  and  their  management  at 
all  events  removed  from  subjection  to  that  sound  public  opin- 
ion which  is  so  great  a  check  upon  the  conduct  of  individuals 
and  of  government  itself,  the  sole  protection  left  to  the  trav- 
eller and  the  employee  alike  is  the  application  of  that  law 
which  is  administered  impartially,  and  which  can  lay  its 
hand  fearlessly  upon  the  most  powerful  combination  and 
protect  with  its  care  the  humblest  individual  in  the  land. 

The  subject  is  one  of  transcendent  importance,  for  not- 
withstanding the  partial  adoption  of  these  appliances  and 
orinsequent  reduction  in  casualties,  the*  Twelfth  Inter-State 
Conuneroe  Commission  shows  (p.  77)  that  for  the  year  end- 
ing June  30,  1897,  on  the  railroads  engaged  in  inter-state 
commerce  (which  alone  report  to  that  commission),  there 
were  still  43,168  casualties,  of  which  6,437  resulted  in  death. 
Of  these  1,698  killed  and  27,667  wounded,  were  railroad  em- 
ployees, among  whom  214  were  killed  and  6,283  wounded 
in  coupling  or  uncoupling  cars.  In  our  own  State,  the  Re- 
port of  the  North  Carolina  Railroad  Commission  for  1898 
(p.  250 — 1)  shows  that  for  the  year  ending  June  30,  1898, 
the  railroads  reported  879  persons  killed  and  wounded  (of 
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whom  99  were  killed)  and  of  these,  23  of  the  killed  and  599 
of  the  wounded  were  employees:  total,  ^22.  As,  of  the 
9,000  employees  reported  in  this  State,  4,000  (according  to 
the  usual  ratio)  were  employees  engaged  in  the  actual  oper- 
ation of  the  trains,  it  follows  that  in  this  State  one  such  em- 
ployee in  every  6^  was  in  that  year  injured  or  killed.  In 
view  of  such  mortality,  rivaling  that  of  the  bloodiest  wars, 
this  Court  can  not  reverse  its  declaration  heretofore,  which  is 
sustained  by  every  sentiment  of  justice  and  humanity,  that 
where  a  life  and  limb  saving  appliance,  like  automatic  car- 
couplers,  has  come  into  general  use,  and  its  partial  adoption 
has  in  four  years,  notwithstanding  the  increase  in  railroad 
mileage  and  employees,  decreased  the  injuries  and  deaths 
from  coupling  cars  one-half,  that  the  failure  to  adopt  and  use 
it  is  negligence  per  $e. 

Considering  the  economy  in  money  .of  using  such  appli- 
ances, as  well  as  the  ample  revenues  of  the  defendant^  it  is 
passing  strange  that  it  (or  any  other  railroad  company) 
should  have  delayed  till  now,  or  even  till  1895,  to  protect  the 
lives  and  limbs  of  their  employees  in  this  particular,  or 
that  there  should  have  been  need  of  an  Act  of  Congress  or 
the  verdict  of  a  jury  to  stimulate  considerations  of  humanity 
towards  their  patrons  and  their  employees. 

Counsel  for  defendant  read,  as  part  of  his  argument,  a 
clipping  from  a  newspaper,  and  repeats  in  his  brief,  that  a 
noble  English  Lord  who  was  a  railroad  manager  as  well  as 
an  hereditary  member  of  Parlament,  had  changed  his  party 
affiliations  because  the  one  to  which  he  had  belonged  had  ad- 
vocated the  enforced  adoption  of  self-couplers  upon  English 
railways.  That  simply  shows  that  one  such  manager  at  least 
possesses  a  lordly  disregard  for  the  thousands  of  deaths  and 
injuries  of  employees  yearly,  caused  by  the  lack  of  safety 
appliances,  and,  it  may  be,  there  are  others  who  entertain 
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sentiments  of  higher  allegiance  to  the  nett  earnings  of  the 
syndicates  that  employ  them  than  to  those  great  principles 
which  every  political  party  professes  to  advocate,  as  being 
for  the  best  interests  of  the  public.  But  the  hostility  of 
one  or  more  railway  managers  towards  the  matter  can  not 
affect  the  impartial  enforcement  of  the  sound  legal  principle, 
that  employees  and  the  travelling  public  alike  have  a  right  to 
be  protected  against  any  dangers  which  can  be  avoided  by  the 
adoption  of  safety  appliances  which  have  been  tested  by  ex- 
perience and  which  have  come  into  general  use. 

In  the  present  case,  the  defendant  has  the  less  excuse  be- 
cau:!^  there  was  uncontradicted  testimony  not  only  that  au- 
tomatic car-couplers  were  in  general  use  at  the  time  of  the 
inury  (March,  1895,),  but  that  the  skeleton  draw-heads,  in 
attempting  to  make  a  coupling  with  which  the  plaintiff  was 
injured,  were  defective  in  that  they  were  of  different  heights 
from  the  ground  and  evidence  that  the  cars  could  not  have 
been  coupled  with  a  stick  or  in  any  other  manner,  except 
bv  hand. 


T.  M.  CLARK  and  MINNIE  E.  CLARK  v.  OLA  A.  BENTON,  a 

minor,  by  guardian. 

(Decided  March  21,  1899). 

Construction  of  Will — Posthumous  Child, 

Where  It  can  be  gathered  from  the  will  that  it  was  the  intention  of 
the  testator  that  a  posthumous  child  should  share  equally 
with  his  two  children,  in  esse,  the  Court  will  effectuate  his 
intention. 
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Petition  for  Partition  of  land  filed  before  the  Clerk  of 
Iredell  Superior  Court,  and  transferred  to  Term,  and  heard 
before  Mclver,  J.,  at  May  Term,  1898. 

The  parties  all  claimed  under  the  will  of  Alexander  Clark. 
T.  M.  Clark  was  a  posthumous  child.  The  decision  of  the 
cause  involved  the  proper  construction  of  this  will.  His 
Honor  decided  that  they  all  shared  equally,  each  taking  one- 
third.     The  defendant  excepted  and  appealed. 

A  copy  of  the  will  appears  in  the  opinion. 

Mr.  J.  B.  Connelly,  for  defendant  (appellant). 
Messrs,  Armfield  cH  Turner    and    L.  C,    Caldwell,    for 
plaintiffs. 

• 

Clark^  J.  This  was  a  petition  for  partition,  brought  by 
T.  M.  Clark  and  Minnie  E.  Clark  against  Ola  A.  Benton 
(joining  W.  O.  Benton,  her  guardian,)  transferred  to  the 
Superior  Court  upon  issues  raised  by  the  pleadings.  The  re- 
sult depends  upon  the  proper  construction  of  Items  2  and  4 
of  the  will  of  Alexander  Clark,  deceased,  which  are  as  fol- 
lows : 

*^Item  2.  I  will  unto  mv  son  Alexander  Clark  as  trustee, 
and  in  trust  to  the  use  of  my  daughter  Mary  E.  Lelmy  during 
her  lifetime,  and  then  to  her  children,  if  she  has  any,  and  if 
not,  to  my  two  youngest  children,  Minnie  Etta  and  Alice 
Rebecca,  a  piece  of  land  bounded  as  follows :  "Beginning  at 
an  Elm,  John  Setzer's  and  my  corner  (here  follows  the 
boundaries)  containing  one  hundred  and  fifty  or  sixty  acres, 
more  or  less." 

"Item  4.  I  will  and  bequeath  imto  my  son  Alexander 
Clark,  as  trustee,  and  in  trust  to  the  use  of  my  beloved  wife, 
Clarentine  D.,  the  balance  of  my  home  plantation,  during 
her  life,  and  then  to  my  two  daughters  Minnie  and  Alice  R- ; 
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and  in  case  my  wife  should  be  in  a  family  way  and  have  a 
living  child,  it  is  to  receive  an  equal  part  in  the  above  land 
with  Minnie  E.  and  Alice  R." 

It  was  admitted  that  Alexander  Clark  died  in  the  month 
of  August,  1869. 

2.  It  was  admitted  that  Troy  M.  Clark  was  twenty-six 
years  of  age  at  the  comencement  of  this  section,  and  is  the 
posthumous  son  of  Alexander  Clark,  the  testator,  bom  in  a 
few  months  after  his  death,  and  is  the  person  mentioned  in 
the  third  paragraph  of  said  will. 

3.  It  was  admitted  that  Alice  R.  Clark  died,  leaving  the 
defendant  Ola  A.  Benton  as  her  only  child  and  heir-at-law, 
and  that  the  said  Alice  R,  Clark  has  married  W.  O.  Benton. 

It  is  admitted  that  Minnie  E.  Clark  is  still  living. 

5.  The  land  sought  to  be  partitioned  is  admited  to  be  the 
same  land  as  that  described  in  the  second  paragraph  of  the 
will  and  in  the  petition. 

6.  It  was  admitted  on  the  trial  that  Mary  E.  Lemly  died 
in  1896,  without  issue. 

The  defendant  offered  Alexander  Clark  as  a  witness,,  who 
testified  that  he  was  the  trustee  mentioned  in  the  second 
paragraph  of  the  will,  and  that  Mary  E.  Lemly  received  the 
rents  of  said  land  from  the  death  of  the  testator  to  her  death 
in  1896. 

It  is  admitted  that  Troy  M.  Clark,  the  plaintiff,  has  never 
received  any  part  of  the  rents  of  said  land." 

Upon  the  forgoing  evidence  the  Judge  charged  the  jury 
that  if  they  believed  the  evidence  they  should,  in  response  to 
the  issue,  find  that  the  plaintiffs,  Troy  M.  Clark  and  Minnie 
E.  Clark,  and  the  defendant  Ola  A.  Benton,  were  each  enti- 
tle<l  to  one-third  interest  in  the  land  in  controversy  (de- 
scribed in  the  second  item  of  the  will),  and  the  defendant 
excepted. 
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There  can  be,  in  our  opinion,  no  reasonable  doubt  that  this 
was  the  intention  of  the  testator.  By  the  death  of  Mary 
Lemly  without  issue,  the  limitation  over  to  Minnie  and  Alice 
took  effect,  and  this  tract  of  land  became  theirs  under  the 
will,  as  much  so  as  that  devised  in  the  fourth  item,  and  as 
such  the  plaintiff  Troy  M.  Clark  is  entitled  to  one-third 
therein,  which  renders  the  share  of  the  other  plaintiff  Min- 
nie E.  and  the  defendant  Ola  A.  Benton  likewise  one-third 
each,  instead  of  one-half  each,  as  contended  by  the  defend- 
ant. 

Item  4  gives  the  posthumous  child  (if  there  should  be  one) 
"an  equal  part  with  Minnie  E.  and  Alice  R.  in  the  above 
land;"  i,  e.  not  merely  in  the  land  devised  to  them  by  that 
clause,  but  in  all  that  was  given  them  by  the  will. 

Being  tenants  in  common,  nothing  less  than  adverse  pos- 
session for  twenty  years  would  bar  the  plaintiffs'  right  of 
partition.  Lenoir  v.  Mining  Co.,  113  N.  C,  513.  Indeed, 
that  defence  seems  to  have  been  abandoned. 

Affirmed. 


T.  M.  CLARK  V.  OLA  A.  BENTON,  by  guardian,  and  CATHERINE 

E.  BENTON. 


(Decided  March  21,  1899). 

Construction  of  Will — Posthumous  Child. 

Where,  by  will  of  their  father,  two  children,  in  esse^  were  to  take 
upon  a  contingency,  which  failed  to  occur,  a  posthumous 
child,  who  was  to  share  equally  with  them,  will  be  precluded 
also. 
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Petition  fob  Partition  of  land  transferred  from  the 
Clerk  of  Superior  Court  of  Ibedell  County  and  heard  at 
Mav  Term,  1898,  by  Mclver,  J. 

This  case,  like  the  preceding  one,  involved  the  construc- 
tion of  the  will  of  Alexander  Clark.  His  Honor  decided 
that  Catherine  E.  Benton  was  sole  owner.  The  plaintiff  ex- 
cepted and  appealed. 

The  opinion  states  the  circumstances  of  the  case. 

Messrs.  Armfield  &  Turner  and  L.  C.  Caldwell,  for  ap- 
pellant. 

Mr.  J.  B.  Connelly,  for  appellee. 

Clark,  J.  This  is  also  a  petition  for  partition  and  in- 
volves the  construction  of  the  third  item  of  the  will  of  Al- 
exander Clark,  deceased,  but  the  parties  are  different  from 
the  preceding  case,  in  that  herein  T.  M.  Clark  alone  is 
plaintiff,  and  Ola  A.  Benton  (with  her  guardian)  and 
Catherine  E.  Benton  are  defendants. 

Item  3  is  as  follows:  "I  will  and  bequeath  unto  my  son 
Alexander  Clark,  as  trustee,  and  in  trust  to  the  use  of  my 
two  daughters  Catherine  E.  and  Margaret  A.,  equally,  the 
lower  end  of  my  land,  as  follows:  Beginning  at  the  river 
bank  (here  follow  the  boundaries),  said  land  to  be  equally 
divided  when  Catherine  becomes  of  age  and  she  receives 
her  part,  and  in  case  either  should  die  before  coming  of 
age,  then  the  other  is  to  receive  her  part;  and  in  case  both 
should  die  before  coming  of  age,  then  said  land  to  go  to  my 
two  daughters  Minne  E.  and  Alice  K.,  and  in  case  my  wife 
should  be  in  a  family  way  at  present,  and  have  a  living 
child,  then  it  to  receive  its  proportionable  part  of  the  above 
lands." 

1.  It  was  admitted  that  Alexander  Clark  died  in  the  month 
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of  August,  1869,  and  that  Troy  M.  Clark  was  twenty-six 
yeflrs  of  age  at  the  commencement  of  this  action  and  is  the 
posthemons  son  of  Alexander  Clark,  the  testator,  and  that  he 
was  bom  in  a  few  months  after  the  death  of  the  testator 
and  that  he  is  the  person  mentioned  in  the  third  paragraph 
of  the  will. 

2.  It  was  admited  that  Margaret  A.  Clark  died  before 
hihe  was  twentv-one  vears  old  and  without  issue. 

3.  It  was  admitted  that  Catherine  E.  Clark  is  now  the 
wife  of  \V.  O.  Benton  and  is  living. 

4.  It  was  admitted  that  Alice  R.  Clark  died,  leaving  the 
<lefendant  Ola  Benton  as  her  onlv  child  and  heir-at-law,  and 
that  the  said  Alice  R.  Clark  was  the  first  wife  of  W.  O. 
Benton. 

5.  It  was  admitted  by  the  parties  that  Minnie  Clark  is 
still  living. 

,  0.  It  was  admitted  that  the  land  described  in  the  third 
paragraph  of  the  will  and  in  the  petition  is  the  land  sought 
to  be  partitioned. 

It  was  in  evidence  that  the  rents  of  said  land  were  received 
by  Margaret  and  Catherine  till  the  death  of  the  former, 
and  since  then  Catherine  had  received  the  rents  till  the 
trial. 

The  plaintiff  claimed  to  be  the  owner  of  one-half  interest 
in  the  land  embraced  in  Item  3  above  set  out,  as  tenant  in 
common  with  Ola  Benton,  who  answered,  claiming  sole 
seisin  in  herself ;  and  Catherine  E.  Benton,  having  been  made 
a  party  defendant,  filed  an  answer  setting  up  sole  seisin 
and  ownership  for  herself.  Upon  issues  submitted  as  to 
the  interest  of  each  of  the  respective  parties,  the  Court  in- 
Htnicted  the  jury  that  upon  the  above  admissions  they  should 
find  that  Catherine  E.  Benton  was  sole  owner.  The  plain- 
tiff, Troy  M.  Clark,  excepted.  The  instruction  of  his  Honor 
was  certainly  correct  in  excluding  Ola  Benton  from  any  in- 
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terest  in  said  land.  This  Item  3  gives  the  land  jointly  to 
Margaret  and  Catherine,  to  he  equally  divided  when  Cath- 
erine becomes  of  age,  and  adds,  "in  case  either  should  die 
berore  coming  of  age,  then  the  other  is  to  receive  her  part." 
It  being  admitted  that  Margaret  died  before  she  was  twenty- 
one  years  old,  then  the  whole  vested  in  Catherine,  who  is 
living  and  of  full  age^  and  tlie  contingency,  upon  which  any 
interest  could  devolve  upon  Alice,  through  whom  her  daugh- 
ter Ola  Benton  claims,  has  failed.  The  sole  question  admit- 
ting of  debate  is,  whether  Troy  M.  Clark  has  any  interest 
in  said  land.  We  think  not,  for  the  devise  is,  first  to  Cath- 
erine and  Margaret,  second,  if  either  die  before  becoming  of 
age  then  the  whole  to  the  survivor,  and  third,  Lf  both  die 
before  coming  of  age  then  to  ilinnie  and  Alice,  and  then  in 
that  event  there  is  added,  "and  in  case"  there  is  a  posthu- 
mous child,  it  is  to  have  its  proportionable  part.  Taking 
the  second  and  fourth  items  of  the  will,  as  set  out  in  the  pre- 
ceding case,  it  seems  to  have  been  the  intent  of  the  testator 
(which  we  are  seeking  for  and  wish  to  effectuate)  to  give  the 
posthumous  child  an  equal  share  with  Minnie  and  Alice  in 
the  property  given  in  the  fourth  clause,  an  equal  share  in 
the  property  in  the  second  item  which  might  devolve  upon 
them  by  the  death  without  issue  of  Mary,  and  now  in  like 
manner  an  equal  share  with  Minnie  and  Alice  should  the 
property  given  in  the  third  item  devolve  upon  them  by  the 
contingency  of  the  death  of  both  Catherine  and  Margaret 
before  coming  of  age. 

The  plaintiff's  contention  would  destroy  that  equality  be- 
tween him  and  Minnie  and  Alice,  by  giving  him  one-half  of 
the  tract  in  Item  3,  wherein  they  get  nothing,  and  if  both 
Margaret  and  Catherine  had  died  before  coming  of  age, 
would  have  cast  the  whole  upon  him,  thereby  defeating  en- 
tirelv  the  devise  over  to  Minnie  and  Alice. 

We  think  his  Honor  correctly  held  that  the  participation 
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of  the  plaintiff  was  contingent,  as  in  regard  to  the  property 
in  the  second  item,  upon  its  devolving  upon  Minnie  and 
Alice. 
Affirmed. 


SAMUEL  BEAR  v.  COMMISSIONERS  OF  BRUNSWICK  COUNTY. 

(Decided  March  21,  1899). 

Mandamus — School  Fund — Public  Fund — Judgment  Es 
toppel — Waiver — Necessary  Expenses-Constitution,  Art, 
VII,  Sec.  7. 

1.  School  orders  issued  by  the  school  committee  upon  the  treasu- 

rer of  the  County  Board  of  Education,  under  the  former  sys- 
tem, were  payable  out  of  the  School  Fund  only,  and  were 
not  a  valid  charge  upon  the  public  funds  of  the  county. 

2.  Judgments  rendered  upon  school  orders  against  the  County  Com- 

missioners will  not  be  enforced  by  mandamus,  not  being  for 
necessary  expenses  within  the  purriew  of  Art.  VII,  Seo.  7  of  the 
Constitution. 

3.  An  estoppel,  to  be  made  available,  must  appear  in  the  pleadings, 

otherwise  it  is  waived  and  the  trial  proceeds  upon  the  merits. 

4.  While  mandamus  is  in  the  nature  of  an  execution,  it  is  also  in 

the  nature  of  a  civil  action,  with  summons,  pleadings,  and 
Code  practice.  A  party  applying  for  it  to  compel  the  County 
Commissioners  to  levy  a  tax  to  pay  his  Judgment  against  the 
county,  must  show  affirmatively  that  the  consideration  of  the 
debt  upon  which  the  judgment  was  recovered,  was  for  an  ordi- 
nary or  necessary  county  expense,  or  had  been  sanctioned 
by  a  vote  of  the  people. 

Petition  to  rehear  this  cause,  decided  at  February  Term, 
1898,  and  reported  in  122  X.  C,  434. 
Petition  allowed. 
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Messrs.  E.  K,  Bryan  and  Frank  McNeillj  for  defendants 
(petitioners). 
Messrs.  J.  D.  Bellamy  and  Shepherd  &  Bushee,  contra. 

Montgomery,  J.,  delivers  the  opinion. 

Faikcloth^  C.  J.,  delivers  dissenting  opinion,  concurred 
in  by  Fubches,  J. 

MoNTGOMEBY,  J.  This  casc  is  before  us  on  a  petition  to- 
rehear,  the  first  opinion  having  been  filed  at  the  Spring 
Term,  1898,  and  published  in  122  N.  C,  434.  After  further 
argument  and  a  closer  investigation,  we  have  arrived  at  the 
conclusion  that  there  was  error  in  the  former  opinion  in  its 
reversal  of  the  judgment  of  the  Superior  Court.  That  judg- 
ment ought  to  have  been  affirmed. 

The  plaintiff  in  his  complaint  alleged  that  the  defend- 
ants were  indebted  to  him  in  the  sum  of  ....  dollars  due  by 
eight  judgments  originally  had  in  a  Court  of  a  Justice  of  the 
Peace,  and  afterwards  docketed  by  transcript  in  the  office 
of  the  Clerk  of  the  Superior  Court  of  Brunswick  County, 
and  prayed  judgment  that  the  defendants  be  compelled  to 
levy  a  tax  to  pay  the  judgments  and  costs.  The  defendants 
in  their  answer  admitted  that  the  judgments  were  procured 
as  alleged,  but  averred  that  they  were  not  valid  and  binding 
against  the  defendants,  for  the  reason  that  they  were  obtained 
iiBst  a  former  Boa;d  of  Comxnissioners  on  school  claims 
for  which  neither  the  defendants  nor  their  predecessors  were 
liable  in  law.  The  defendants  further  aver  that  the  judg- 
ments were  obtained  on  certain  school  orders  issued  aboutthe 
year  1886  by  the  school  committeemen  of  certain  school 
districts  of  Brunswick  County  upon  the  Treasurer  of  the 
County  Board  of  Education,  and  that  they  were  not  a  valid 
charge  against  the  defendants,  the  Board  of  Commissioners, 
or  a  charge  upon  the  public  funds  of  the  county,  or  upon  any 
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Other  fund  except  those  expressly  set  apart  for  school  pur- 
poses. And  for  a  further  defence  the  defendants  aver  that 
Section  7,  Article  VII  of  the  Constitution  of  North  Carolina 
proliibits  any  tax  from  being  collected  or  levied  by  any 
county,  city  or  town,  or  other  municipal  corporation,  except 
for  the  necessary  expenses  thereof,  unless  by  a  vote  of  the 
majority  of  the  qualified  voters  therein;  and  the  defend- 
ants aver  that  the  consideration  upon  which  the  judgments 
were  had  was  not  for  the  necessary  expenses  of  the  county  or 
for  a  debt  contracted  in  the  manner  provided  by  the  Consti- 
tution. 

When  the  case  came  on  for  trial  a  jury  trial  was  waived 
aiid  it  was  agreed  that  his  Honor  who  presided  should  find 
the  facts,  and  the  case  was  heard  bv  the  Court  bv  the  con- 
sent  of  counsel  of  the  plaintiff  and  of  the  defendants.  What 
facts  could  have  been  in  the  minds  of  the  counsel,  except  the 
facts  connected  with  the  consideration  of  the  claims  on  which 
the  original  judgments  were  procured,  and  those  connecting 
the  judgments  of  1894,  docketed  in  the  Superior  Court  by 
transcript,  as  being  the  same  judgments  which  were  origi- 
nallv  rendered  by  the  Justice  of  the  Peace  in  1888?  Xo 
other  facts  could  have  been  referred  to,  for  they  were  raised 
by  the  pleadings,  and  the  defendants  in  their  answer  had  ad- 
mitted that  the  judgments  had  been  obtained  by  the  plaintiff, 
as  set  out  in  his  complaint.  The  plaintiff  having  failed  to 
plead  his  judgments  in  estoppel  of  the  matter  est  out  in  the 
answer,  or  to  demur  to  the  answer,  waived  his  rights  as  to 
any  advantage  which  the  law  had  given  to  his  position,  and 
by  his  agreement  to  submit  the  facts  to  the  finding  of  the 
Court,  went  to  the  hearing  on  the  merits  of  the  original  con- 
sideration upon  which  the  judgments  were  grants.  "Nu- 
merous decisions  in  this  country  and  England  hold  that 
where  a  party  has  an  opportunity  to  plead  an  estoppel,  and 
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voluntarily  omits  to  do  so,  but  goes  to  the  issue  on  the  facts, 
he  thereby  waives  the  estoppel,  and  the  jurv  is  at  liberty 
to  find  aeording  to  the  facts  of  the  case.  So,  where  the 
advantage  might  have  been  taken  of  an  estoppel  by  means 
of  a  demurrer,  and  the  party  fails  to  so  take  advantage  of 
it,  he  will  be  held  to  have  waived  the  estoppel."  8  Am.  & 
Eng.  Enc,  p.  13  and  cases  there  cited.  If  the  plaintiff  in- 
tended to  avail  himself  of  the  full  benefit  and  effect  of  his 
judgments,  it  was  incumbent  on  him  to  do  so  by  some  proper 
pleading  because  of  the  nature  of  defendant's  answer,  for, 
though  mandamus  is  in  the  nature  of  an  execution,  yet  it 
is  in  the  nature  of  a  civil  action;  it  is  commenced  by  sum- 
mons and  the  pleadings  and  the  practices  are  the  same  as  are 
prescribed  for  the  conducting  of  civil  actions.  The  Code, 
section  623. 

His  Honor  found  as  a  fact  upon  the  evidence,  none  of 
which  was  objected  to,  that  the  original  judgments  were  ob- 
tained upon  certain  school  orders  issued  during  the  year 
1886,  and  that  the  judgments  of  1894  in  the  Superior  Court 
were  the  same  judgments  which  were  obtained  before  the 
Jiistice  of  the  Peace  in  1888,  and  that  there  was  nothing 
in  the  record  or  judgment  of  1894  to  show  what  the  cause  of 
action  was,  except  that  they  were  brought  on  former  judg- 
ments. Now,  upon  his  Honor's  findings  of  fact,  the  legal 
question  arises,  were  school  orders  issued  in  1886  a  debt  for 
which  the  county  write  liable,  and  for  which  the  Board  of 
Commissioners  could  be  made  to  provide  by  taxation  ?  We 
think  not.  - 

The  law  in  force  at  the  time  when  the  school  orders  upon 
which  the  plaintiff's  action  was  brought  were  issued,  was 
The  Code,  chapter  15,  Vol.  2,  as  amended  by  chapter  174  of 
the  Acts  of  1885.  Section  2551  of  The  Code  provides  that 
the  County  Board  of  Education  shall,  on  the  first  Monday  in 
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January  of  each  year,  apportion  among  the  several  districts 
all  school  funds,  specifying  how  much  of  the  same  is  appor- 
tione<l  to  each  race,  and  give  notice  thereof  to  the  school  com- 
mittees of  the  several  districts  of  the  county.  It  is  further 
provided  in  the  same  section  that  the  sums  thus  apportioned 
to  the  several  districts  shall  be  subject  to  the  orders  of  the 
school  committees  thereof,  for  the  payment  of  the  school 
expenses  authorized  by  law.  In  section  2555  of  The  Code 
it  is  provided  that  "all  orders  upon  the  Treasurer  of  the 
County  Board  of  Education  for  school  money  for  the  pay- 
ment of  teachers,  duly  countersigned  by  the  County  Superin- 
tendent of  Public  Instruction,  and  all  orders  for  the  pur- 
chase of  cites  for  school-houses,  and  for  the  costs  of  build- 
ing, repairing  and  furnishing  school-houses,  shall  be  signed 
by  the  school  committee  of  the  district  in  which  the  school 
is  taught,  or  in  which  the  site  or  school-house  is  situated, 
which  orders,  duly  endorsed  by  the  person  to  whom  the  same 
are  payable,  shall  be  the  only  valid  vouchers  in  the  hands 
of  the  Treasurer  of  the  County  Board  of  Education,  to  be 
paid  out  of  the  fimds  apportioned  to  the  district  in  which  the 
school-house  is  erected." 

The  County  Treasurer  of  each  county  was  required  to 
receive  and  disburse  the  public  school  funds,  not  under  his 
general  bond,  but  under  a  separate  bond  conditioned  for  the 
faithful  performance  of  his  duties  as  Treasurer  of  the  County 
Board  of  Education.  The  County  Board  of  Education  were 
empowered,  if  they  deemed  it  necessary,  to  require  the  Treas- 
urer of  the  County  Bo#rd  of  Education  to  strengthen  his 
bond,  and  for  any  breach  of  that  bond  action  was  to  be 
brought,  not  by  the  County  Commissioners,  but  by  the 
County  Board  of  Education.    The  Code,  section  2554. 

The  Treasurer  of  the  County  Board  of  Education  was  re- 
quired to  open  accounts  with  each  public  school  district,  and 
report  yearly  to  each  school  committee  the  amount  appor- 
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tioned  to  the  respective  districts  for  the  year,  and  to  the 
Coiintv  Board  of  Education  the  amounts  received  from  all 
sources  for  public  school  purposes. 

From  this  review  of  the  law  in  force  wlien  the  school 
orders  were  issued,  upon  which  the  plaintiflF's  judgments 
were  obtained,  it  appears  that  there  was  a  complete  separa- 
tion of  the  school  funds  from  the  general  county  fund  upon 
the  apportionment  being  made,  and  from  that  time  all  con- 
trol of  the  same  by  the  County  Commissioners  ceased ;  that 
the  funds  were  taken  charge  of  by  the  Treasurer  of  the  Board 
of  Education  under  a  separate  bond ;  that  the  disbursements 
were  made  bv  that  officer  under  orders  signed  bv  the  school 
committees;  that  the  accounts  of  the  school  fund  were  kept 
by  that  officer  and  the  several  school  committees,  and  a  re- 
port ,  yearly,  to  the  Coimty  Board  of  Education  made 
of  all  receipts  of  school  funds  by  him,  and  the  amount  appor- 
tioned to  each  district  was  the  fund  out  of  which  school 
orders  were  to  be  paid. 

The  county,  therefore,  through  the  Board  of  Commission- 
ers, was  not  liable  for  the  debt  upon  which  those  orders  were 
issued. 

If  the  amount  apportioned  to  the  district  or  districts,  upon 
whose  conunittee  or  committees  the  orders  were  drawn,  had 
been  in  the  hands  of  the  Treasurer  of  the  Board  of  Educa- 
tion, and  he  had  defaulted  in  their  payment,  then  the  law  re- 
qxured  action  for  such  defalcation  to  be  instituted  against 
that  officer  and  his  bond.  If  there  never  had  been  in  the 
treasurer's  hands  any  funds  to  meet  those  orders  because 
they  were  improperly  issued,  then  there  was  no  liability  on 
either  the  coxmty  or  the  treasurer. 

But  besides  the  view  of  this  case,  as  expressed  above,  we 
are  of  the  opinion  that  before  mandamus  can  be  issued  to 
compel  the  Board  of  Commissioners  of  a  county  to  levy  a 
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tax  to  pay  a  judgment  against  the  commissioners,  the  plain- 
tiff— ^judgment  creditor — must  show  affirmatively  by  the 
record  or  other  competent  evidence  that  the  consideration 
of  the  debt,  upon  which  the  judgment  was  obtained,  was  of 
such  a  character  as  to  fall  under  the  head  of  ordinary  or  nec- 
essary county  expenses.  Any  other  view  of  the  law  would 
enable  a  Board  of  County  Commissioners  to  levy  a  tax  to  pay 
a  debt  reduced  to  judgment  by  confession  or  by  default,  which 
debt,  under  section  7  of  Article  VIE  of  the  Constitution,  the 
county  would  be  prohibited  from  contracting,  unless  the 
question  was  submitted  to  a  vote  of  the  qualified  voters  of 
the  county.  Such  a  course  would  in  effect  be  a  convenient 
method,  whenever  the  County  Commissioners  might  choose 
to  do  so,  of  destroying  a  most  salutary  provision  of  the  Con- 
stitution. It  would  be  equivalent  to  holding  that,  by  a  rule  of 
pleading,  a  plain  provision  of  the  Constitution  can  be  abol- 
ished. Xo  technical  learning  based  on  the  rules  of  pleading 
can  force  us  into  such  a  conclusion. 

The  prayer  of  the  petitioners  must  therefore  be  granted. 
The  case  must  be  reheard,  and  the  judgment  of  this  Court  en- 
tered therein  at  the  Spring  Term,  1898,  must  be  set  aside, 
and  judgment  entered  at  this  term  affirming  the  judgment  of 
the  Superior  Court.     Prayer  of  the  petitioners  granted. 

Faiecloth,  0.  J.,  dissenting:  On  this  petition  to  rehear 
I  am  unable  to  agree  with  the  opinion  of  a  majority  of  the 
Court. 

The  facts :  The  plaintiff  in  1888  instituted  several  actions 
before  a  Justice  of  the  Peace  against  defendant  Board  of 
County  Commissioners.  The  only  matter  filed  in  the  nature 
of  a  complaint  was  "Claim,"  and  stating  the  amount  of  each. 
liio  denial  of  the  claim,  nor  any  defence,  was  made  by  the 
defendant,  and  judgments  were  entered  in  each  case  for  the 
amount  of  the  claim  and  costs.    These  judgments  were  not 
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paidandthey  were  docketed  in  the  Superior  Court  on  Septem- 
ber 29,  1893.  In  1894,  the  plaintiff  obtained  judgments 
upon  these  former  judgments,  and  it  does  not  appear  that 
defendants  then  made  or  offered  any  defence. 

In  the  present  action,  by  consent  of  parties,  his  Honor  found 
the  facts  in  these  words:  "That  the  judgments  sued  on  in 
the  complaint  were  obtained  in  the  year  1894  in  certain  ac- 
tions brought  on  former  judgments  obtained  in  1888;  that 
the  cause  of  action  on  which  said  judgments  of  1888  were  ob- 
tained were  school  claims,  as  alleged  in  the  answer ;  that  there 
was  nothing  in  the  record  of  judgments  of  1894  to  show  what 
the  causes  of  action  were,  except  that  they  were  brought  on 
former  judgments." 

This  action  for  mandamus,  to  compel  defendants  to  levy 
a  tax  and  pay  said  ludffments,  was  before  us  at  last  term  by 
appeal  from  the  Superb  Co^rt,  refusing  to  grant  the  wrU, 
and  this  Court  held  that  was  error,  and  reversed  the  judg- 
ment below.  In  this  proceeding,  the  defendants  answer  and 
deny  the  validity  of  the  judgments,  and  plead  section  7,  Ar- 
ticle VTI  of  the  Constitution,  and  aver  that  said  school 
claims  are  not  a  necessary  expense  of  the  county. 

I  shall  not  further  remark  on  the  effect  and  force  of  the 
judgments,  as  I  did  so  for  the  Court  in  this  case,  supra.  The 
case  of  Young  v.  Henderson,  76  N.  C,  420,  is  decisive.  The 
Court  now  admits  the  integrity  of  the  judgments — that  they 
can  not  be  impeached,  and  that  the  matters  therein  in  issue  are 
res  adjudicata — and  puts  its  opinion  on  the  ground  that  the 
consideration  is  a  debt,  not  for  a  necessary  county  expense. 
Passing  over  the  competency  of  evidence,  in  the  executionary 
stage  of  the  cause,  to  go  behind  the  judgments  to  set  up  a  de- 
fence which  was  open  to  the  defendants  before  the  judgments 
were  entered,  we  must  consider  whether  the  expense  of  the 
public  common  county  school  system  is  a  necessary  expense. 
What  is  a  necessary  expense  is  a  question  for  the  Court, 
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whenever  the  question  arises.  It  is  necessary  for  the  good, 
safety  and  happiness  of  the  whole  people  that  certain  benefits 
and  improvements  shall  be  recognized  as  necessary  expenses. 
The  public  school  system  tends  to  improvfs  the  manners, 
morals,  and  material  condition  of  the  people  in  the  march 
of  civilization.  This  Court  has  often  said  that  the  building 
of  court-houses,  public  roads  and  bridges  are  necessary  ex- 
penses. Vaughan  v.  Commissioners,  117  N.  C,  434.  We 
have  said  that  water-works  is  not  a  necessary  expense  of  a 
corporation  (Charlotte  v.  Sheppard,  120  N.  C,  411),  and 
that  electric  lights  are  not  a  necessary  corporate  expense. 
Mayo  v.  Washington,  122  If.  C,  5. 

In  Lutterloh  v.  Commissioners,  65  N.  C,  403,  it  was  held, 
*'Where  a  party  has  established  his  debt  against  a  county 
by  judgment,  and  payment  can  not  be  enforced  by  an  exe- 
cution, he  is  entitled  to  a  writ  of  mandamiis  against  the 
Board  of  Commissioners  of  said  county,  to  compel  them  to 
levy  a  sufficient  tax  to  pay  off  and  discharge  his  said  judg- 
ment." It  does  not  appear  that  it  then  occurred  to  any  layman 
or  lawyer  that  executionary  process  was  inhibited  by  Article 
VII,  section  7  of  the  Constitution,  which  was  then  in  force. 
The  opinion  of  the  Court  refers  briefly  to  that  case,  but  fails 
to  distin^iish  it  from  the  present  case.  Every  necessary 
expense  in  the  whole  list  is  such  by  force  of  the  law,  written 
or  unwritten.  Public  education  is  a  cherished  object  of  our 
Constitution  and  of  our  Legislature  and  people.  It  is  of  vital 
importance  to  society  and  to  the  State.  Is  it  less  so  than 
a  public  bridge  across  a  stream  which  can  be  crossed  by  a 
common  ferry  boat? 

The  Constitution,  Article  I,  section  27,  declares  that  '^The 
people  have  the  right  to  the  privileges  of  education,  and  it 
is  the  duty  of  the  State  to  guard  and  maintain  that  right" 
Article  IX,  section  4,  makes  a  most  liberal  provision  for  funds 
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for  the  purposes  of  education,  and  commands  that  they 
"shall  be  faithfully  appropriated  for  establishing  and  main- 
taining in  this  State  a  system  of  free  public  schools,  and  for 
no  other  uses  or  purposes  whatsoever."  Article  IX,  section 
15,  empowers  the  Legislature  to  require  every  child  within 
the  prescribed  age  to  attend  the  public  school,  unless  educated 
by  other  means. 

Finally,  Article  IX,  section  2,  declares  "that  the  General 

Assembly shall  provide  by  taxation,  and  otherwise,  for 

a  general  and  uniform  system  of  public  schools,  wherein 
tuition  shall  be  free  of  charge  to  all  the  children  of  the 
State." 

I  have  thus  quoted  to  show  how  important  and  necessary 
the  Constitution  considers  the  subject  of  public  educa- 
tion. Every  one  knows  that  much  machinery  is  necessary 
to  perform  this  command  of  the  organic  law.  Are  not  teach- 
ers necessary  ?  And  who  will  teach  if  his  undisputed  "school 
claim"  can  not  be  collected,  as  this  plaintiff's  can  not  be,  if  ' 
the  remedy  he  prays  for  is  withheld  by  this  Court?  The 
Court  cites  no  authority  whatever  in  support  of  its  position, 
except  the  case  of  Rodman  v.  Totvn  of  Washington,  122 
X.  C,  39.  Let  us  examine  that  case :  The  defendants  were 
proceeding  to  levy  and  collect  a  tax  under  a  special  Act 
(Laws  1897,  chapter  343)  to  meet  the  expenses  of  a  cor- 
poration graded  school,  and  the  plaintiff  obtained  an  injunc- 
tion on  the  ground  that  the  Act  was  not  passed  according 
to  the  Constitution,  Article  VII,  section  7,  as  construed  by 
a  majority  of  this  Court.  This  was  admitted  by  the  defend- 
ants, but  they  insisted  that  the  expense  was  a  "necessary  ex- 
pense" in  the  spirit  of  that  Article.  It  was  also  admitted  that 
the  tax,  if  levied,  would  largely  exceed  the  constitutional 
limit  of  taxation.  The  Court  held  that,  while  it  favored  pub- 
lic e<hication,  it  could  not  hold  that  a  tax  over  and  beyond  the 
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constitutional  limit  is  a  necessary  corporation  tax,  that  the 
Act  in  that  respect  was  void,  and  affirmed  the  judgment.  I 
am  imable  to  see  how  that  case  supports  the  defendant's 
contention  as  to  a  necessary  county  expense  to  support  the 
public  school  system,  when  neither  the  record  nor  the  opin- 
ion refers  to  that  question. 

My  conclusion  is  that  the  opinion  ought  to  be  dismissed, 
and  that  the  writ  of  mandamus  should  issue. 

FuBCHEs,  J.,  concurring  in  the  dissenting  opinion. 


J.    D.    HOCUTT    and    E.  McLENDON,    Administrators   of    W.    B. 
HOCUTT,  V.  WILMINGTON  ft  WELDON  R.  R.  CO. 

(Decided  March  21,  1899). 

Damages — Misjoinder — Statute  of  Limitations, 

1.  The  objection  of  misjoinder  of  parties  is  to  be  taken  by  demur- 

rer; the  failure  to  demur  is  a  waiver  of  the  objection. 

2.  Permanent  damages  to  land  go  to  the  heir.     When  the  answer 

demands  to  have  all  permanent  damages,  if  there  be  any, 
assessed  in  this  action,  the  defendant  can  not  object  if  it  is 
done,  nor  if  the  heir  is  subsequently  made  party  upon  defend- 
ant's own  motion. 

3.  While   a   person   may,   under   certain   circumstances,   bring   an 

action  to  enjoin  the  commission  of  an  act  that  threatens 
irreparable  injury,  he  can  not  maintain  an  action  for  dam- 
ages until  injury  has  been  sustained.  The  injury  is  the  cause 
of  action,  and  the  statutes  of  limitation  can  not  begin  to  run 
before  the  cause  of  action  accrues. 

4.  Neither  a  corporation  nor  an  individual  can  divert  water  from  its 

natural  course,  so  as  to  damage  another,  neither  may  they  cut 
ditches  through  a  water-shed  and  conduct  water  to  a  water- 
course, insufficient  to  carry  it  oft,  whereby  the  water  is 
flooded  upon  the  land  of  another. 
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Civil  Action  to  recover  damages  for  flooding  plantiffs' 
land,  and  thereby  injuring  both  crops  and  land,  tried  before 
Adanis,  J.,  at  Spring  Term,  1898,  of  Pender  Superior 
Court. 

The  action  was  commenced  on  August  30,  1895,  by  W.  B. 
Hocutt,  intestate  of  plaintiffs. 

At  the  instance  of  the  defendant,  an  issue  was  submitted 
as  to  permanent  damages,  and  in  this  Court,  upon  motion  of 
defendant,  the  heirs  were  made  parties. 

The  answer  denied  any  liability  and  pleaded  the  statute 
of  limitations. 

It  was  in  evidence  that  the  ditches,  cut  by  defendant  to 
drain  its  road-bed,  conducted  the  water  to  a  natural  water- 
(*ourse,  and  had  been  in  use  over  twenty  years  without  injury 
to  plaintffs'  land. 

It  was  also  in  evidence  that  the  defendant's  ditches  di- 
verted the  surface  water  from  its  natural  course,  across  the 
water-shed,  and  in  consequence  of  heavy  rains  in  May,  1895, 
more  water  was  conducted  through  the  ditches  than  could  be 
carried  off  by  the  small  stream  into  which  they  emptied, 
and  plaintiffs'  crop  and  land  were  flooded  and  injured. 

His  Honor's  charge,  in  the  various  aspects  of  the  evidence 
(which  was  very  voluminous),  was  considered  by  this  Court 
as  liable  to  no  just  exception. 

There  was  no  exception  to  the  evidence. 

The  jury  rendered  a  verdict  assessing  permanent  damages. 
Defendant  excepted.     Judgment    and  appeal. 

Messrs,  Junius  Davis  and  Marsden  Bellamy,  for  defend- 
ant (appellant).* 

Messrs.  Allen  rf*  Dortrh  and  J,  T.  Bland,  for  plaintiff. 

Douglas,  J.     This  is  an  action  brought  to  recover  dam- 
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ages  arising  from  the  floodings  of  land,  caused,  as  allied,  by 
the  unlawful  diversion  of  water  through  the  defendant's 
ditches.  The  action  was  originally  brought  by  W.  B.  Hocutt, 
the  owner  of  the  land,  who  dies  during  its  pendency.  There- 
upon J.  D.  Hocutt  and  E.  McLendon,  administrators  of 
W.  B.  Hocutt,  were  made  plaintiffs. 

Before  the  call  of  tlie  case  the  plaintiffs  moved  in  this 
Court  to  make  the  minor  heirs  of  W.  B.  Hocutt  parties  plain- 
tiff through  their  general  guardian,  J.  I).  Hocutt.  This 
motion  was  proper,  and  was  granted.  After  it  was  granted, 
the  defendant  moved  to  rescind  this  order,  on  the  ground  that 
it  created  a  misjoinder  of  parties  as  well  as  of  subject  matter, 
inasmuch  as  the  damages  for  loss  of  crops  would  go  to  the 
administrators,  while  all  the  damage  to  the  land  itself  be- 
longs to  the  heirs.  Had  the  administrators  and  the  heirg 
originally  brought  a  joint  action  for  the  loss  of  the  crop, 
together  with  the  permanent  damage  to  the  land,  there  might 
have  been  such  a  misjoinder,  but  such  was  not  the  case.  Even 
if  it  had  been,  the  defendant  could  have  sustained  its  objection 
only  by  demurrer,  as  the  error  would  appear  from  the  face  of 
the  complaint.  Finley  v.  Hayes,  81  X.  C,  Z6S;^  Mining  Co. 
V.  Smelting  Co.,  99  X.  C,  445 ;  Hall  v.  Turner,  111  X.  C, 
180;  McMillan  v,  Baxley,  112  X.  C,  578;  Kiger  t\  Har- 
mon, 113  X.  C,  406,  408.  The  failure  to  demur  would  have 
been  deemed  a  waiver  of  the  objection.  The  defendant  con- 
tends that  as  the  heirs  were  made  parties  plaintiff  only  in  this 
Court,  it  had  no  occasion  to  demur  in  the  Court  below,  and 
now  avails  itself  of  its  first  opportunity  to  demur  ore  tenus 
before  us.  We  think  the  defendant  has  clearlv  waived  its 
right  to  demur  by  its  action  in  the  Court  below.  After  the 
death  of  tlie  origninal  plaintiff,  and  the  administrators  be- 
coming parties,  it  demanded  that  the  permanent  damages 
to  the  land  should  be  assessed.    If,  as  it  contends,  and  which 
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weconcede,  such  damages  should  go  to  the  heirs,  it  ill  becomes 
the  defendant  to  object  to  the  heirs  becoming  parties  to  an  ac- 
tion in  which  it  has  demanded  an  adjudication  of  their  rights. 
If  there  is  anv  misjoinder  of  causes  of  action,  it  has  been 
brought  about  by  the  defendant  itself  injecting  into  this 
case  the  issue  of  permanent  damages.  A  defendant  may 
demur  to  the  complaint,  but  not  to  its  own  answer. 

The  defendant  further  contends  that  it  should  be  granted 
a  new  trial  because  the  damages  have  not  been  apportioned 
among  the  respective  plaintiffs,  and  that  a  new  law  suit 
might  otherwise  become  necessary  between  the  plaintiffs 
themselves  in  order  to  adjust  their  relative  rights.  We  do 
not  see  how  this  contingency  would  concern  the  defendant. 
In  one  aspect  it  is  better  for  the  defendant  that  the  minor 
heirs  should  become  parties,  as  they  are  thereby  bound  by 
the  judgment,  which  will  thus  vest  in  the  defendant  the 
easement  it  has  sought  The  plaintiffs  allege  that  the  de- 
fendant, in  order  to  drain  its  road-bed  and  right-of-way,  has 
cut  deep  ditches  beside  its  road,  whereby  it  diverts  large 
volumes  of  water  from  its  natural  course  and  flow,  and 
empties  it  into  a  small  branch  or  flat  bottom,  known  as  Rattan 
Trestle  or  Jumping  Run  Branch;  that  it  has  provided  no 
sufficient  outlet  for  such  accumulated  and  diverted  waters, 
thereby  causing  the  same  to  pond  or  back  up  and  over- 
flow the  plaintiffs'  land,  whereby  they  and  their  intestate 
have  been  greatly  damaged  within  the  three  years  next  pre- 
ceding the  action. 

The  defendant  files  three  successive  answers,  denying  the 
cause  of  action,  alleging  that  the  ditches  are  properly  con- 
structed and  have  been  used  for  more  than  three  vears  before 
the  bringing  of  this  action,  for  more  thin  five  years  and  for 
more  than  twenty  years;  that  the  railroad  was  built  prior 
to  the  year  1840,  and  has  since  been  in  constant  operation. 
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In  its  filial  answer  it  ^*demands  to  have  all  permanent  dam* 
ages,  if  there  be  any,  assessed  in  this  action/' 

Under  our  decisions,  this  turns  the  action  into  one  for 
permanent  damages,  whatever  may  have  been  the  original 
nature  of  the  plaintiffs'  claim.  Parker  v.  Railroad,  119 
N.  C,  677;  Nichols  v.  Railroad,  120  N.  C,  495;  Laws 
1895,  chapter  224. 

It  is  difficult  to  see  how  permanent  damages  can  be  as- 
sessed in  all  cases  where  there  is  no  permanent  damage,  and 
where  the  only  injury  results  from  causes  that  are  not  in  their 
nature  permanent  and  may  never  again  occur.  But  as  the 
defendant  demanded  such  an  assessment,  and  as  the  case  was 
tried  upon  that  issue,  we  do  not  feel  at  liberty  to  disturb 
the  verdict  on  that  ground.  It  does  not  appear  when  or  how 
the  defendant  withdrew  its  demand  for  permanent  dam- 
ages, unless  inferentially  from  its  objection  to  the  issues  sub- 
mitted; but,  then,  its  own  7th  issue  tendered  was  broad  enough 
to  admit  of  such  an  assessment.  In  fact  it  did  not  vary  from 
the  second  issue  submitted  as  to  the  character  of  the  damage 
to  the  land,  but  only  as  to  its  cause. 

It  is  unnecessary  to  separately  consider  each  exception, 
as  they  naturally  group  themselves  around  two  or  three 
essential  principles.  We  see  no  error  in  the  refusal  to  submit 
the  issues  tendered  by  the  defendant.  Those  submitted, 
taken  in  connection  with  his  Honor's  charge,  were  sufficient 
to  present  and  determine  all  material  points  of  controversy. 
The  charge  itself  appears  to  be  unexceptionable.  It  is  full, 
clear  and  accurate,  in  which  the  principles  of  law  laid  down 
are  correctly  applied  to  the  facts  involved.  None  of  the 
statutes  of  Hmitatioiia  appear  to  bar  the  action.  It  is  con- 
tended hv  the  defendant  that  the  sole  damage  was  done  by 
the  fresliet  of  1895,  which  happened  only  a  few  months  be- 
fore the  bringing  of  the  action.  It  makes  no  difference  when 
the   ditches   were   dug,    provided   they   did   not   injure   the 
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plaintiffs.  The  defendant  had  a  perfect  right  to  dig  its  ditches 
or  use  its  land  as  it  saw  fit,  without  injury  to  another.  The 
digging  of  the  ditches,  or  the  building  of  the  road,  or  any 
other  act  done  five  or  twenty  or  fifty  years  before,  was  utterly 
immaterial  to  the  present  controversy,  as,  in  themselves^ 
they  constituted  no  cause  of  action.  While  the  plaintiff 
might,  under  certain  circumstances,  have  enjoined  the  com* 
mission  of  an  act  that  threatened  irreparable  injury,  he 
could  not  have  maintained  an  action  for  damages  that  he  had 
not  sustained,  and  might  never  sustain.  It  is  well  settled 
that  the  injury  is  the  cause  of  action  and  that  no  statutes  of 
limitation  can  begin  to  run  before  the  cause  of  action  accrues. 
This  principle  is  the  only  just  basis  for  any  statutes  of  lim- 
itation, which  otherwise  would  be  subversive  of  common 
right.  They  are  statutes  of  repose,  intended  to  force  all 
men  to  litigate  their  claims  within  a  reasonable  time,  while 
the  facts  are  yet  fresh  in  the  memory  of  living  witnesses,  and 
before  the  probable  loss  or  destruction  of  important  papers. 
It  has  been  well  said  that  by  such  statutes  the  law  is  con* 
stantly  building  up  around  the  rights  of  the  citizen  muni- 
ments of  title  to  take  the  place  of  those  naturally  decaying 
under  the  touch  of  time's  effacing  finger. 

But  why  force  a  man  to  sue  when  he  can  recover  nothing  ? 
The  principle  is  well  settled.  Ridley  i\  Railroad,  118 
N.  C,  996;  Beach  v.  Railroad,  120  X.  C,  498.  The  injury 
complained  of  is  the  flooding  of  the  plaintffs'  land,  caused 
by  the  unlawful  act  of  the  defendant  in  diverting  water 
from  its  natural  course,  and  concentrating  it  at  a  point 
where  there  was  no  sufficient  natural  or  artificial  outlet. 
It  is  now  well  settled  that  neither  a  corporation  nor  an  indi- 
vidual can  divert  water  from  its  natural  course  so  as  to  dam- 
age another.  They  may  increase  and  accelerate,  but  not 
divert.  Jpnkins  r.  Railroad,  110  X.  C,  438;  Parker  v. 
Railroad,  123  X.  C,  71. 
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There  was  certainly  sufficient  evidence  of  diversion  to  go 
to  the  jury,  and  this  of  itself  disposes  of  several  of  the  ex- 
ceptions. In  addition  to  the  testimony,  there  was  a  map 
accompanying  the  record,  which  shows  a  natural  water-shed 
some  distance  north  of  the  plaintiffs'  land  and  about  400 
feet  south  of  Branch  No.  2,  which  flows  east.  The  waters 
of  Big  Bay  originally  flowed  into  this  branch,  but  were 
diverted  by  Devil's  Ditch  and  discharged  into  Branch  No.  3 
still  further  to  the  north.  Had  the  natural  water-shed  re- 
mained intact,  when  the  dam  at  Devil's  Ditch  broke,  its  wa- 
ter would  have  resumed  its  old  channel  in  Branch  No.  2 
and  would  not  have  reached  the  plaintiffs'  land,  going  far 
to  the  northeast.  But  its  outlet  into  Branch  No.  2  was 
closed,  and  it  naturallv  foimd  its  wav  into  the  railroad  ditch 
which  had  been  cut  through  the  water-shed.  It  was  thus 
diverted  from  its  natural  outlet  to  the  east,  and  carried  back 
south  to  the  head  of  eTumping  Run.  It  is  true  the  testimony 
shows  that  the  railroad  ditch  stopped  about  200  feet  from 
Devil's  Ditch,  but  it  also  shows  that  it  was  cut  through  the 
water-shed  to  a  flat  place  that  lay  between  it  and  Devil's 
Ditch. 

The  same  diversion  was  sho^\^l  as  to  the  water  of  Branch 
No.  6,  which  naturally  flowed  south  into  Jumping  Run  about 
a  thousand  feet  west  of  the  trestle,  but  which  was  carried  by 
Porter's  ditches  east  into  the  railroad  ditch,  .and  bv  it  dis- 
charged  into  Jumping  Run  at  its  head  at  Rappan  Trestle. 
The  effectof  this  diversion  and  concentration  was  to  accumu- 
late a  large  amount  of  water  at  the  head  of  Jumping  Run, 
which  it  was  unable  to  carry  off  and  which,  therefore,  flowed 
T>ack  upon  Hocutt's  land. 

It  is  true  that  Jumping  Run  is  a  natural  water-course 
and  drain  wav,  as  contended  bv  the  defendant ;  but  it  is  such 
onlv  as  to  those  waters  that  naturallv  flow  into  it.     The  de- 
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fendant  contends  that  it  should  not  be  held  responsible  for 
Porter's  ditches.  This  might  be  true  were  it  not  for  the 
fact  that  its  own  ditch  received  the  water  from  Porter's 
ditches  and  discharged  it  upon  the  plaintiffs,  thus  becoming 
the  proximate  cause  of  the  injury. 

At  the  request  of  the  defendant,  his  Honor  charged  that^ 
^'If  the  damages  to  the  plaintiffs'  land  and  crops  were  caused 
by  the  water  coming  down  through  the  ditch  of  the  defendant 
on  the  west  side  of  the  railroad  to  Rattan  Trestle,  and  then 
through  the  trestle  and  ditch  dug  by  Hocutt  from  the  trestle 
to  his  land,  then  the  defendant  is  not  liable,  and  the  plaintiffs 
can  not  recover  any  damages."  The  jury  evidently  did  not 
believe  that  Hocutt's  ditch  caused  the  damage,  and  their  con< 
elusion  is  not  surprising,  in  view  of  the  fact  that  this  ditch 
was  dug  to  drain  Hocutt's  land  west  into  Jumping  Run. 
That  such  a  ditch  should  carry  sufScient  water  up  stream,  not 
only  to  fill  its  own  banks  but  to-  flood  the  surrounding  coun- 
try, would  seem  somewhat  remarkable. 

As  we  see  no  error  in  his  Honor's  charge,  or  his  refusal  to 
charge,  and  as  there  was  sufficient  evidence  to  go  to  the  jury 
upon  the  material  issues,  the  judgment  must  be  affirmed. 

Aflirmed. 
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WHIT  HANCOCK  v.  NORFOLK  ft  WESTERN  RAILWAY  CO. 

(Decided  March  21,  1899). 

Damages — Negligence — *' Fellow   Servant   Act'*   of   1897 — 

Unnecessary  Printing — Rule  22. 

1.  '*The  Fellow  Servant  Act/*  ratified  February  23,  1897,  notwith- 

standing it  is  improperly  published  among  the  Private  Acts, 
is  a  Public  Law.  of  which  the  Court  will  take  notice  with- 
out being  pleaded. 

2.  Said  Act  does  not  grant  exclusive  privileges,  and  Is  not  in  contra- 

vention of  the  Constitution,  Federal  or  State,  neither  does  it 
cut  off  the  defense  of  contributory  negligence. 

3.  The  cost  of  sending  up  unnecessary  matter  in  the  record  will  be 

paid  by  the  party  occasioning  it  to  be  done. 

Civil  Action  for  damages  for  personal  injury,  caused  by 
the  negligence  of  a  fellow-servant  in  the  employment  of  the 
defendant  Company,  tried  before  Timberlahe,  J.,  at  October 
Term,  1898,  of  Durham  Superior  Court. 

The  complaint  alleged  that  the  plaintiff,  in  the  month  of 
June,  1898,  was  an  employee  of  the  defendant  Company, 
and  while  acting  under  orders  with  other  section  hands,  was 
engaged  in  propelling  a  hand-car  to  their  place  of  work,  in 
front  of  a  freight  train  then  shifting  upon  the  same  track, 
and  that  when  about  160  yards  from  the  starting  point,  the 
hand-car  ran  through  an  open  switch,  unperceived  by  him, 
and  which  some  brakeman  or  other  employee  of  the  defend- 
ant had  negligently  permitted  to  remain  open,  in  conse- 
quence of  which  the  hand-car  ran  off  the  iron  rails  on  to 
the  cross-ties,  and  he  was  violently  thrown  to  the  ground  and 
dreadfully  and  permanently  injured  and  disabled. 

The  answer  controverted  the  injury  to  the  extent  alleged 
in  the  complaint,  and  sets  up  the  defence  of  contributory 
negligence. 
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The  issues  were  found  in  favor  of  plaintiff  and  damages 
awarded  for  full  amount  claimed,  viz.,  $1,999.99. 

Motion  for  a  new  trial  being  refused,  the  defendant 
moved  to  arrest  the  judgment  and  dismiss  the  action  on 
the  ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  as  appears  of  record. 

Chapter  56,  Private  Laws  of  1897,  entitled  "An  Act  to 
prescribe  the  liability  of  Railroads  in  certain  cases,  ratified 
the  23d  day  of  February,  1897,"  is  not  pleaded  or  referred 
to  in  the  pleadings  (commonly  known  as  "the  Fellow-Ser- 
vant Act"). 

The  motion  in  arrest,  &c.,  was  overruled,  and  defendant 
excepted  and  appealed. 

Anticipating  that  the  Supreme  Court  may  hold  that  the 
matters  above  excepted  to,  being  entirely  matters  of  record, 
and  that  no  case  settled  is  necessary,  the  defendant's  counsel, 
in  behalf  of  the  appellant,  under  the  provisions  of  the  Rule  of 
Practice  in  the  Supreme  Court,  printed  in  119  X.  C,  939, 
entitled,  "Exceptions,  27,  how  assigned,"  within  ten  days 
next  after  end  of  the  term,  files  the  foregoing  exceptions 
in  the  office  of  the  Clerk  of  the  Superior  Court  of  Durham 
County. 

Messrs.  Guthrie  £  Guthrie,  for  defendant  (appellant). 
Messrs,  Boone  £  Bryant,  for  plaintiff. 

Clabk^  J.  The  decision  of  this  case  depends  upon  chap- 
ter 56,  Private  Laws  1897,  "An  Act  to  prescribe  the  liabili- 
ties of  railroads  in  certain  cases."  This  statute,  commonly 
known  as  the  "Fellow-Servant  Act"  was  ratified  on  the  23d 
day  of  February,  1897,  and  provides : 

"Section  1.  That  any  servant  or  employee  of  any  railroad 
company  operating  in  this  State,  who  shall  suffer  injury  to 
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his  person,  or  the  personal  representative  of  any  such  servant 
or  employee,  who  shall  have  suffered  death  in  the  course  of 
his  sorvieo>4  or  employment  with  said  company,  by  the  negli- 
gence, carelessness  or  incompetency  of  any  other  servant, 
employee  or  agent  of  the  company,  or  by  any  defect  in  the 
machinery,  ways  or  appliances  of  the  company,  shall  be  enti- 
tled to  maintain  an  action  against 'such  company." 

''Sec.  2.  That  any  contract  or  agreement,  expressed  or  im- 
plied, made  by  any  employee  of  said  company  to  waive  the 
benefit  of  the  aforesaid  section  shall  be  null  and  void." 

The  plaintiff  was  injured  in  the  service  of  the  defendant 
since  the  ratification  of  this  Act.  The  defendant  contends 
that  the  injury  was  caused  by  the  negligence  of  a  fellow- 
servant  of  the  plaintiff,  to-wit,  a  brakeman  on  the  passenger 
train,  in  leaving  the  switch  open,  whereby  the  hand-car  was 
derailed.  Its  counsel  cites,  inter  alia.  Ponton  v  Railroad, 
61  K  C,  245 ;  Pleasants  v.  Railroad,  121  X.  C,  492,  and 
Wright  v.  Railroad,  122  N.  C,  852,  which  sustain  the  con- 
tention that  if  the  injury  was  thus  caused  the  action  could 
not  have  been  maintained  at  common  law.  The  defendant 
excepts  as  to  above  statute,  which  the  Judge  held  confers  a 
right  of  action  in  such  case,  because  (1)  "It  is  a  private  act, 
and,  as  such,  under  section  264  of  The  Code  of  ITorth  Caro- 
lina, it  should  have  been  pleaded.  (2)  Whether  this  Act  is. 
public  or  private,  it  is  unconstitutional  and  void  when  ap- 
plied in  a  case  like  this  to  fellow-servants  of  a  'railroad 
company  operating  in  this  State,'  upon  the  ground  that  it 
undertakes  to  confer  upon  servants  and  employees  of  such 
companies  separate  and  exclusive  privileges  from  the  rest 
of  the  community  engaged  in  similar  private  employment, 
which  are  denied  even  to  servants  and  employees  of  railroad 
construction  companies  and  of  street  railroads  and  railroad 
bridge  companies  and  partnerships  operating  lumber  and 
mining  railroads,  since  its  provisions  are  confined  strictly  to 
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railroad  companies/  and  therefore  violates  Article  I,  section 
7  of  the  Constitution  of  the  State.'^ 

As  to  the  first  ground  of  exception,  the  Act  is  so  plainly 
and  clearly  a  public  statute  that  it  is  a  mystery  why  it  was 
placed  among  the  Private  Acts.  Kinnie  v.  Railroad,  122 
K  C,  961 ;  Wright  v.  Railroad,  123  N.  C,  280.  But  by 
whom  and  for  what  purpose  this  was  done  is  inmiaterial. 
Whether  a  statute  is  private  or  public  depends  upon  its  con- 
tents and  not  upon  the  conduct  or  judgment  of  the  person 
who  directs  the  compilation  in  which  it  shall  be  published. 
Durham  v.  Railroad,  108  N.  C,  339.  Indeed,  part  of  an  Act 
may  be  public  and  parts  thereof  a  private  Act.  Being  a  pub- 
lic statute,  the  fact  that  it  was  printed  among  the  Private 
Acts  did  not  make  it  incumbent  upon  the  plaintiff  to  plead  it. 

As  to  the  second  ground  of  exception,  nothing  in  this  case 
requires  us  to  pass  upon  the  questions,  which  can  not  arise 
upon  the  facts  herein,  whether  the  "  Tellow-Servant  Act'  ap- 
plies to  street  railroads,  partnerships  operating  lumber  and 
mining  railroads,  railroad  construction  companies,  and  rail- 
road bridge  companies,  and  whether  the  defendant  can  set 
up  the  defence  of  a  knowledge  of  defective  machinery  by  the 
plaintiff  and  assumption  of  risk."  Beyond  controversy,  the 
plaintiff  was  in  the  employment  of  "a  railroad  company  op- 
erating in  this  State,"  when  injured.  These  matters  may 
possibly  come  up  for  adjudication  when  the  facts  of  some 
case  present  the  question.  But  in  the  meantime  ^^sufficient 
unto  the  day  is  the  evil  thereof." 

As  to  the  other  question  learnedly  argued  in  the  brief,. 
whether  under  the  "Fellow-Servant"  statute  the  defendant 
can  plead  contributory  negligence  on  the  part  of  the  servant 
injured,  there  can  be  no  doubt.  The  statute  goes  no  further 
than  to  remove  the  defence  that  the  injury  was  sustained  by 
the  n^ligence  of  a  fellow-servant.  The  defendant  does  not 
124—15 
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take  his  own  argument  on  this  point  seriously,  for  in  fact 
he  sets  up  the  plea  of  contributory  negligence,  and  an  issue 
thereon  was  submitted  to  the  jury  and  found  in  favor  of  the 
plaintiff. 

We  see  no  ground  for  the  defendant's  contention  that  the 
Act  in  question  violates  Article  I,  section  7  of  the  North  Cai^ 
olina  Constitution,  by  "conferring  exclusive  privileges  upon 
any  set  of  men."  The  law  exempting  a  master  from  liability 
to  a  servant  for  the  negligence  of  a  fellow-servant  is  by  judi- 
cial construction  and  of  comparatively  recent  origin.  Its 
history  is  traced  in  Hobbs  v.  Railroad,  107  N.  C,  1.  Its 
extent  has  been  differently  outlined  in  different  States  by 
judicial  construction,  and  in  several  States  it  has  been  re- 
stricted by  legislative  enactment  so  as  not  to  extend  to  em- 
ployees of  railroad  companies,  as  has  now  been  done  in  this 
State.  As  the  original  ground  of  the  decision  was  that  a 
servant  knew  the  character,  for  care,  of  his  fellow-servant, 
and  entered  service  with  a  view  to  that  risk,  the  Courts  them- 
selves  might  logically  have  long  since  modified  the  ruling  not 
to  extend  to  an  employment  like  that  of  railroads  embracing 
many  thousands  of  employees  and  exposing  its  servants  to 
peculiar  risks.  The  "Fellow-Servant  Act"  now  in  question 
applies  to  a  well-defined  class,  and  operates  equally  as  to  all 
within  that  class.  Indeed,  any  Act  incorporating  a  company 
confers  special  privil^es  upon  the  stockholders  but  not  ex- 
clusive privileges  within  the  meaning  of  the  Constitution. 
We  fail  to  see  in  this  Act  any  conferring  of  "exclusive  privi- 
leges" within  the  language  or  intent  of  the  constitutional 
provision  in  question.  Broadfoot  v.  Fayetteville,  121  N.  C, 
418;  and  similar  "Fellow-Servant  Acts"  almost  in  totidem 
verbiSj  in  other  States  have  been  held  by  the  Federal  Supreme 
Court  to  be  not  in  conflict  with  the  "equal  protection"  clause 
of  the  Fourteenth  Amendment.    Our  statute  specifies  "aerv- 
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ants  or  employees  of  any  railroad  company  operating  in  this 
State,"  etc.  The  Kansas  statute,  which  uses  the  words 
"every  railroad  company  organized  and  doing  business  in  this 
State  shall  be  liable,"  etc.,  was  held  valid  in  Railroad  v, 
Maekey,  127  U.  S.,  205,  and  the  Iowa  statute,  which  uses 
the  words  "every  corporation  operating  a  railroad  shall  be 
liable,"  etc.,  was  sustained  in  Railroad  v.  EerricJc,  127  II.  S., 
211,  and  both  cases  have  been  very  recently  reviewed  and  re- 
affirmed in  Railroad  v.  Matthews,  165  U.  S.,  1  (at  p.  25), 
all  of  which  have  been  lately  cited  as  authority  by  this  Court 
in  Broadfoot  v.  Fayetteville,  supra,  at  page  422. 

In  another  recent  case  (Chicago  R.  Co.  v.  Pontius,  157 
U.  S.,  209,  at  p.  210,)  the  Federal  Supreme  Court,  through 
Chief  Justice  Fulleb,  approving  Railroad  v.  Maekey,  127 
U.  S.,  205,  has  thus  stated  the  ruling,  with  approval :  "As  to 
the  objection  that  the  law  (the  Kansas  statute  above  cited) 
deprived  railroad  companies  of  the  equal  protection  of  the 
laws,  and  so  infringed  the  Fourteenth  Amendment,  this 
Court  held  that  legislation  which  was  special  in  its  character 
was  not  necessarily  within  the  constitutional  inhibition,  if 
the  same  rule  was  applied  under  the  same  circumstances  and 
conditions;  that  the  hazardous  character  of  the  business  of 
operating  a  railroad  seemed  to  call  for  special  legislation 
with  respect  to  railroad  corporations,  having  for  its  object 
the  protection  of  their  employees  as  well  as  the  safety  of  the 
public ;  that  the  business  of  other  corporations  was  not  subject 
to  similar  dangers  to  their  employees,  and  that  such  legisla- 
tion could  not  be  objected  to  on  the  ground  of  making  an 
unjust  discrimination  since  it  met  a  particular  necessity, 
and  all  railroad  corporations  were,  without  distinction,  made 
subject  to  the  same  liability." 

The  attack  of  the  defendant's  counsel  upon  the  constitu- 
tionality of  the  "Fellow-Servant  Act"  has  been  delivered 
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with  force  and  ability,  but  we  can  not  perceive  that  the 
reasoning  in  the  above  decisions  of  our  highest  Federal 
Court  is  otherwise  than  sound. 

The  other  exceptions  taken  in  this  appeal  are  without 
merit  and  do  not  require  detailed  discussion. 

The  defendant  further  moved  in  this  Court,  under  Kule 
22,  to  tax  the  appellee  with  the  costs  of  transcript  and  of 
printing  "all  the  evidence,  there  being  no  exception  thereto, 
and  the  special  instructions  asked  for  by  the  defendant  and 
which  were  given,  and  the  Judge's  charge  in  full,"  the  ap- 
pellant having  objected  to  sending  up  this  matter,  as  imnec- 
essary,  when  settling  the  "case  on  appeal,"  citing  Mining 
Co.  V.  Smelting  Co.,  119  IST.  C,  415 ;  Durham  v.  Railroad, 
108  K  C,  399,  and  Roberts  v.  Lewald,  Ibid,  405.  The  de- 
fendant's exceptions  to  the  charge  required  that  the  whole 
charge  be  sent  up  (if  the  appellee  desired  it  done),  as  it 
would  be  manifestly  unjust  to  single  out  a  single  sentence 
without  aid  from  the  context,  and  for  the  same  reason  the 
instructions  asked  by  the  appellant,  though  given,  were  not 
improperly  sent  us.  But  there  was  no  exception  to  evidence 
and  no  dispute  as  to  it,  nor  any  phase  of  it,  presented  by  ex- 
ceptions to  the  charge,  which  required  the  evidence  to  be  sent 
up,  there  being  a  hypothetical  presentation  in  the  charge, 
and  the  special  instructions  of  the  different  states  of  fact 
alleged  by  the  parties  to  have  been  proved.  The  sending  up 
of  the  evidence  in  full"  over  the  appellant's  objection  was 
unnecessary,  and  the  appellee,  though  successful  here,  must 
be  taxed  with  the  cost  of  transcript  of  the  evidence  and 
the  printing  thereof.  While  appellate  Courts  do  not  en- 
courage motions  as  to  mere  matters  of  costs  of  appeal,  it  is 
their  duty,  when  objection  is  made,  at  the  time  of  settling 
a  case  on  appeal,  to  sending  up  unnecessary  matter  in  the 
record,  to  protect  appellants,  if  unsuccessful,  from  the  need- 
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less  expense  thus  thrown  on  them.  If  the  appellant  is 
successful,  of  course  the  appellee  must  bear  the  charges  of 
his  own  extravagance,  and  no  motion  is  necessary.  The  ap- 
pellant's motion  in  this  Court  is  allowed  in  part,  but  the 
judgment  of  the  Court  below  is  affirmed. 


8TRAUOHAN  &  CHAPIN,  Administrators  de  bonis  non  of  Josiah 

Tysor,  V.   MISSOURI   TYSOR,  widow,  and   H.   D.   TYSOR 

et     al8,     heirs-at-law     of     Josiah     Tysor. 

(Decided  March  21,  1899). 

Possession — Title — Joint  Occupancy—Tenancy  in  Common. 

Joint  occupancy  by  members  of  the  same  family  does  not  consti- 
tute tenancy  in  common,  when  the  title  is  in  one  only.  Pos- 
seesion  is  implied  from  title  in  the  absence  of  proof  to  the 
contrary,  and  accompanies  the  title. 

Special  Pbocebding  to  sell  land  for  assets,  transferred 
from  the  Clerk  of  Chatham  Superior  Court  and  heard  be- 
fore Robinson,  J.,  at  February  Term,  1898. 

The  defendants,  other  than  the  widow,  were  the  heirs-atr 
law  of  Josiah  Tysor,  and  in  their  answer  allege  that  they  were 
tenants  in  common  with  the  intestate  of  plaintiffs,  oppose  the 
sale  by  the  plaintiffs  and  ask  for  a  sale  by  a  commissioner  for 
purpose  of  partition,  and  that  the  share  of  each  be  alloted  in 
the  proceeds  of  sale. 

The  widow  files  no  answer — ^the  sale  asked  for  by  the 
plaintiffs  being  subject  to  her  right  of  dower. 

The  plaintiffs  read  in  evidence  a  deed  in  fee  simple  for  the 
land  described  in  the  complaint,  to  the  intestate,  Josiah  Ty- 
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son,  from  his  uncle,  Harris  Tysor,  executed  on  June  18, 
1868,  and  registered  July  27,  1881. 

It  was  in  evidence  that  Dennis  Tysor,  father  of  the  intes- 
tate, and  of  the  defendants,  brother  and  sisters  of  the  intes- 
tate, lived  on  this  place  about  forty  years,  until  his  death 
about  26  years  ago,  and  raised  his  children  there.  Their 
mother  lived  there  until  her  death,  some  14  years  ago;  she 
did  not  claim  nor  have  any  dower  assigned.  The  defendant 
H.  D.  Tysor  left  the  place  some  few  weeks  before  his  f ather'a 
death.  The  sisters  remained  there  with  Josiah  Tysor  until 
they  married  off.  Josiah  Tysor  had  lived  there  all  his  life 
and  died  in  1896,  leaving  a  widow,  but  no  children,  and  she 
lives  there  now.  His  brother  and  sisters,  defendants,  are 
his  heirs-at-law. 

The  only  paper  title  read  in  evidence  was  the  deed  to  Jo- 
siah Tysor  from  his  uncle,  Harris  Tysor. 

His  Honor  charged  the  jury  upon  the  evidence  that  Jo- 
siah Tysor  died  sole,  seized  and  possessed,  and  that  he  was 
not  a  tenant  in  common  with  his  brother  and  sisters,  de- 
fendants. They-  excepted.  Verdict  and  judgment  for  plain- 
tiffs.  Appeal  by  defendants. 

Mr.  T.  H.  Calvert,  for  defendants   (appellants). 
Messrs.  H.  A.  London  and  Womack  &  Hayes,  for  plain- 
tiffs. 

Faiecloth,  0.  J.  This  is  a  petition  filed  before  the 
Clerk  by  plaintiffs,  as  administrators,  d.  h.  n.,  of  Josiah 
Tysor,  against  the  defendants,  the  widow  and  brother  and 
sisters  of  said  Josiah,  for  the  purpose  of  selling  land  for 
assets.  The  plaintiffs  allege  that  their  intestate  died  in  1896 
seized  and  possessed  of  the  land  described  in  the  petition. 
The  defendants,  except  the  widow,  answer  and  aver  that  they 
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were  tenants  in  common  with  said  intestate.  On  the  trial  of 
this  issue  in  the  Superior  Court,  *^as  the  plaintiffs'  intes- 
tate seized  and  possessed  in  severally  of  the  lands  described 
in  the  complaint  at  the  time  of  his  death?"  his  Honor  in- 
structed the  jury  that  if  they  believed  the  evidence,  to  an- 
swer the  issue  "Yes,"  which  they  did,  and  judgment  was 
entered  directing  that  the  sale  proceed  and  that  the  commis- 
sioners to  seU  make  their  report  to  the  Clerk. 

The  plaintiffs  introduced  as  evidence  a  deed,  proper  in 
form,  to  convey  title  to  their  intestate  from  his  uncle,  Harris 
Tysor,  dated  and  delivered  in  June,  1868,  and  proved  that 
their  intestate  lived  on  said  land  until  his  death  in  1896,  and 
that  no  one  else  ever  cultivated  the  land  or  had  anything  to 
do  with  it 

The  defendants  proved  that  Dennis  Tysor,  father  of  plain- 
tiffs' intestate  and  defendants,  formerly  lived  on  this  land 
and  that  after  the  death  of  Dennis  his  widow,  daughters  and 
said  Josiah  lived  on  the  land  until  the  daughters  were  mar- 
ried. This  was  the  evidence.  There  is  no  question  of  ouster 
or  adverse  possession  in  the  case.  The  defendants  have 
shown  no  title  from  any  source,  but  simply  occupation  with 
their  brother  Josiah  until  they  married.  They  asserted  no 
claim  tmtil  this  action  was  instituted.  The  plaintiffs  show 
title,  color  of  title,  and  possession  in  their  intestate,  and  that 
he  alone  exercised  ownership  by  cultivation,  etc.,  until  his 
death,  covering  a  period  of  more  than  twenty-six  years  after 
the  date  of  his  deed. 

On  the  principle  that  possession  is  implied  from  title, 
in  the  absence  of  any  adverse  claim,  until  the  contrary  is 
shown,  we  hold  that  the  plaintiffs'  intestate  was  not  only 
seized  but  was  possessed  of  the  land  in  dispute  and  covered 
by  plaintiffs'  deed,  and  that  no  error  was  committed  by  the 
Court  below. 

AfBrmed. 
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A.  H.  MOTLEY  CO.  v.  THE  SOUTHERN  FINISHING  A  WARE- 
HOUSE CO. 

(Decided  March  21,  1899). 

Exclusive  Privileges. 

1.  Exclusive  privileges  are  inhibited  by  the  Constitution,  Article  I, 

section  7. 

2.  Warehousemen  are  liable  under  the  general  law  for  damages 

caused  by  their  negligence. 

8.  The  clause  in  the  charter  of  the  defendant  Company,  which  reads 
as  follows:  "Provided,  however,  that  said  Company  shall  not' 
be  held  responsible  for  losses  arising  from  the  act  of  God, 
or  of  common  enemies,  nor  for  any  loss  or  damage  not  pro- 
vided for  in  its  warehouse  receipt  or  contract;  and  said  com- 
pany may  make  such  stipulations  in  its  warehouse  receipts 
or  contracts,  as  to  loss  or  damage  ensuing  by  fire  or  other  causet 
as  it  may  deem  necessary  and  proper " — is  in  contravention  of 
the  Constitution. 

Petition  to  rehear  this  cause,  decided  at  February  Term, 
1898,  and  reported  in  122  K  C,  347. 
Petition  disallowed. 

Messrs.  C.  M.  Stedman  and  B.  R.  King,  for  petitioner. 
Messrs.  Bynum  &  Bynum,  and  A.  M.  Scales,  contra. 

FuBCHES^  J.  This  is  a  petition  on  the  part  of  the  de- 
fendant to  rehear  and  review  the  former  opinion  of  this 
Court  (122  N.  0.,  347).  Upon  this  petition  a  rehearing  has 
been  ordered,  but  restricted  to  the  constitutional  question 
involved.  And  upon  the  rehearing,  this  question  has  been  in- 
terestingly discussed  on  both  sides,  but  there  were  no  new  de- 
velopments in  the  case.  Xor  was  there  any  phase  or  aspect 
of  the  case  presented  that  had  not  been  presented  and  consid- 
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ered  on  the  former  hearing.  There  was  more  elaboration  in 
the  argument,  and  some  authorities  cited  that  were  not  cited 
on  the  former  argument,  but  they  were  only  cumulative  and 
no  stronger  than  those  cited  before. 

It  seems  to  us  that  the  petition  and  the  argument  are  predi- 
cated upon  a  misconception  of  the  opinion  of  the  Court.  They 
seem  to  be  based  upon  the  idea  that  the  Court  had  decided 
that  it  was  unconstitutional  for  the  Legislature  to  grant  the 
defendant  the  right  to  contract  against  loss.  If  the  Court  had 
decided  this  to  be  the  law,  its  decision  would  most  undoubt- 
edly be  erroneous.  But  this  is  not  the  case — ^the  opinion  does 
not  so  decide.  The  defendant  did  not  contract  against  loss, 
as  will  plainly  appear  by  the  receipt  copied  in  the  former 
opinion,  which  is  admitted  to  contain  the  contract  of  the 
parties.  Under  this  contract  and  the  findings  of  the  jury 
the  defendant  has  been  guilty  of  n^ligence  and  is  liable  to 
plaintiff  in  damages,  if  it  is  subject  to  the  general  law  gov- 
erning the  liabilities  of  warehousemen. 

But  defendant  contends  that  it  is  not  liable  to  the  same 
rule  of  damages  that  other  warehousemen  are;  that  while 
they  are  liable  under  the  general  law  for  the  damages  caused 
by  their  negligence,  it  is  only  liable  for  damages  when  it  spe- 
cially contracts  to  be  liable,  whether  the  damage  was  caused 
by  its  negligence  or  not. 

If  this  is  not  a  special  privilege,  not  enjoyed  by  other  cor- 
porations or  by  individual  citizens,'  and  which  could  not  be 
granted  to  them,  we  are  incapable  of  understanding  what 
would  be. 

It  is  exclusive,  because  it  is  a  privilege ;  a  thing  that  others 
are  excluded  from,  and  not  entitled  to,  and  not  because  it 
could  not  be  granted  to  other  corporations  (if  it  were  con- 
stitutional to  do  so),  but  because  it  is  not  done,  and  others 
are  excluded  from  the  benefit  of  this  privilege.     It  was  so 
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held  in  Simonton  v,  Lanier^  71  N.  C,  498 ;  Statan  v.  RaU- 
road.  111  N.  C,  278,  cited  in  the  former  opinion  of  this 
Court.  And  as  these  cases  seem  to  be  founded  upon  sound 
public  policy,  we  have  no  disposition  to  overrule  them. 

We  do  not  see  that  we  can  add  anything  more  to  the  argu- 
ment contained  in  the  former  opinion,  and  will  not  discuss 
the  matter  further.     The  petition  must  be  dismissed. 


D.   L.   GORE  V.  RACHEL  DAVIS. 
(Decided  March  21,  1899). 

Mortgage — Default — Foreclosure — Demurrer — Practice. 

The  Code,  sections  272,  27^. 

1.  Where  a  note  is  payable  three  years  after  date,  but  the  interest 

Is  payable  semi-annually;  and  a  mortgage,  given  to  secure 
the  note,  subjects  the  land  to  sale  upon  default  of  payment 
of  principal  or  Interest,  or  any  part  of  either  at  maturity — 
and  the  debtor  fails  to  pay  interest  when  due;  according 
to  the  conditions  of  the  mortgage  both  principal  and  Interest 
become  due,  and  the  creditor  is  entitled  to  foreclosure. 

2.  Upon  overruling  a  demurrer,  the  defendant  is  entitled  to  answer 

at  that  term.  The  Code,  section  272.  Further  time  is  in 
the  discretion  of  the  Court     Section  274. 

3.  In  judgment  upon  foreclosure,  the  sum  due  should  be  distinctly 

stated. 

Civil  Action  for  foreclosure  of  land  mortgage,  tried  be- 
fore Timberlake,  J,,  at  January  Term,  1899,  of  New  Han- 
over County. 

Demurrer  filed.  Overruled.  No  answer.  Judgment.  Ex- 
ception and  appeal.  The  case  is  suflSclently  stated  in  the 
opinion. 

Mr,  Iredell  Meares,  for  defendant  (appellant). 

Mr.  John  H.  Oore,  Jr,,  for  plaintiff. 
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Clabk,  J.  The  note  sued  on  was  dated  19th  October, 
1897,  and  payable  three  years  after  date,  but  the  interest  was 
made  '^due  and  payable  semi-annually."  The  mortgage  to 
secure  the  note  specified,  ^4f  default  shall  be  made  in  pay- 
ment of  said  bond  or  the  interest  on  the  same,  or  any  part  of 
either  at  maturity,"  the  creditor  could  proceed  to  sell  the  land 
and  out  of  proceeds  of  sale  "pay  said  bond  and  interest  on 
the  same."  The  defendant  failed  to  pay  the  interest  which 
fell  due  19th  April,  1898.  By  the  conditions  of  the  mortgage 
the  principal  and  interest  became  due.  The  demurrer  of  the 
defendant,  that  this  action  for  judgment  on  the  note  and 
foreclosure  of  the  mortgage  was  premature,  was  properly 
overruled.  Capehart  v.  Deitrick,  91  N".  C,  344;  Kiichin  v. 
Orandy,  101  K  C,  86;  Whitehead  v.  Morrill,  108  N.  C, 
66;  Kiger  v.  Harmon,  113  N.  0.,  406;  Barbee  v.  Scoggins, 
121  N.  C,  135.  Nor  is  a  demand  or  refusal  to  pay  necessary 
before  beginning  an  action  of  this  nature. 

Upon  overruling  the  demurrer,  the  defendant  was  enti- 
tled to  answer  at  that  term  (The  Code,  section  272),  but  the 
refusal  of  further  time  to  answer  was  in  the  discretion  of 
the  trial  Judge.  The  Code,  section  274.  The  defendant 
having  failed  to  answer,  and  the  complaint  being  verified, 
the  Court  rendered  judgment  that  if  $3,000  (the  principal 
of  said  note)  and  interest  and  costs  were  not  paid  within  the 
time  specified  in  the  judgment,  the  mortgaged  premises 
should  be  sold  after  due  advertisement  and  judgment  against 
the  defendant  for  any  deficiency,  after  applying  the  proceeds 
of  said  sale  to  the  satisfaction  of  the  judgment.  The  judg- 
ment is  loosely  and  inartificially  drawn.  There  is  no  sum 
adjudged  to  be  due  by  the  defendant  to  the  plaintiff,  which 
should  be  done  before  a  foreclosure  is  directed.  It  may  be 
inferred,  upon  the  maxim  id  cerium  est  quod  certum  reddi 
protest.     The  judgment  should  be  reformed  by  the  Court 
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below  to  accord  with  the  established  form  in  such  cases. 
This  loose  practice  can  not  be  encouraged  and  the  costs  of 
this  Court  will  be  divided  between  the  parties.  Code,  sec- 
tion 527.  With  this  modification  the  judgment  below  is  af- 
firmed. 

Modified  and  affirmed. 


T.  J.  MITCHELL  V.  CAROLINA  CENTRAL  RAILROAD  CO. 

(Decided  March  21,  1899). 

Common  Carrier — Limited  Liability — Burden  of  Proof — 

Negligence — Connecting  Lines. 

1.  Common  carriers,  while  they  may  limit  their  common  law  lia- 

bility by  special  contract,  reasonable  in  its  essential  features 
and  not  contrary  to  public  policy,  can  not  exempt  themselves 
from  the  results  of  their  own  negligence. 

2.  In  cases  of  limited  liability,  proof  of  shipment  and  loss  or  injury 

makes  a  prima  facie  case  for  the  shipper,  and  then  the  bur- 
den is  upon  the  carrier  to  show  that  the  circumstances  of 
the  loss  bring  it  within  the  excepted  causes,  and  when  this 
is  shown,  the  burden  still  rests  upon  the  carrier  of  showing 
that  the  loss  or  injury  was  not  due  to  its  own  negligence. 

8.  It  is  a  principle  of  law,  when  a  particular  fact  necessary  to  be 
proved  rests  peculiarly  within  the  knowledge  of  one  of  the 
parties,  upon  him  rests  the  burden  of  proof. 

4.  Among  connecting  lines  of  common  carriers,  the  one  in  whose 
hands  goods  are  found  damaged  is  presumed  to  have  caused 
the  damage,  and  the  burden  is  upon  it  to  rebut  the  pre- 
sumption. 

Civil.  Action  to  recover  damages  for  injury  to  live  stock, 
transported  over  defendant's  road,  tried  before  Norwood,  J.j 
at  Fall  Term,  1898,  of  Craven  Superior  Court. 

The  animals  were  transported  by  connecting  lines  from 
Nashville,  Tenn.,  to  New  Bern,  N.  C,  under  a  bill  of  lad- 
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ing  limiting  the  common-law  liability  of  common  carriers,  in 
consideration  of  reduced  rates.  In  the  transit  one  of  the 
animals,  a  mule,  died  on  the  cattle-car  of  the  defendant. 

His  Honor  charged  the  jury  that,  notwithstanding  the 
contract,  the  defendant  was  liable  for  the  exercise  of  proper 
care  in  handling  and  transporting  the  stock  over  its  line;  that 
the  burden  was  upon  the  plaintiff  to  show  want  of  ordinary 
and  proper  care,  and  that  upon  the  whole  evidence  there  was 
no  evidence  that  the  defendant  was  negligent  in  handling 
and  transporting  this  stock.  The  plaintiff  excepted  to  that 
portion  of  the  charge  relating  to  the  burden  of  proof,  submit- 
ted to  judgment  of  nonsuit,  and  appealed. 

Messrs.  Simmons,  Pou  &  Ward,  for  appellee. 
No  counsel  contra. 

Douglas,  J.,  delivers  the  opinion. 

Faircloth,  C.  J.,  delivers  dissenting  opinion. 

Douglas,  J.  We  can  not  assent  to  the  proposition  that 
in  cases  of  limited  liability  the  burden  of  proof  rests  upon 
the  plaintiff  to  show  primarily  the  negligence  of  the  defend- 
ant. In  the  case  before  us  the  plaintiff  brought  suit  for  the 
value  of  a  mule,  which  was  shipped  to  him  from  Nashville, 
Tennessee,  in  a  car  with  other  horses  and  mules.  When  the 
car  reached  New  Bern  the  mule  was  missing.  The  plaintiff 
has  no  means  of  knowing  what  became  of  it,  except  informa- 
tion furnished  by  the  defendant,  who  says  that  it  died 
en  route.  This  may  be  true,  and  we  presume  it  is,  from  the 
testimony  for  the  defendant,  but  it  has  neither  been  admitted 
by  the  plaintiff  nor  found  as  a  fact  by  the  jury. 

Uncontradicted  testimony  is  never  equivalent  to  an  ad- 
mitted fact,  as  the  jury  may  not  believe  it,  and  this  is 
especially  so  where  the  alleged  facts  are  peculiarly  within 
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the  knowledge  of  the  witness.  Here,  the  plaintifE  simply 
knew  that  the  defendant  received  his  mule  under  a  contract 
to  deliver  it  to  him  at  New  Bern,  which  it  has  failed  to  do. 
He  simply  asks  for  his  mule  or  its  value,  neither  of  which 
does  he  obtain.  The  defendant  says  that  the  shippers,  im- 
plied agents  of  the  plaintiff,  signed  a  bill  of  lading  releasing 
the  defendant  from  all  risk  of  loss  or  damage  from  any  cause 
whatever  not  resulting  from  the  negligence  of  its  agents,  and 
that  the  burden  rests  upon  the  plaintiff  of  proving  aflSrm- 
atively  not  only  the  shipment  and  the  loss,  but  that  the  loss 
occurred  through  the  negligence  of  the  defendant,  when,  in 
fact,  he  neither  has,  nor  could  have,  any  knowledge  as  to 
how  it  occurred.  It  is  true  the  defendant  introduced  testi- 
mony tending  to  show  the  death  of  the  mule  from  natural 
causes,  but  it  did  so  purely  as  a  matter  of  supererogation,  with 
the  burden  of  proving  nothing.  If  its  contentions  are  cor- 
rect, it  need  not  have  said  a  word.  It  made  no  difference 
how  the  loss  occurred,  provided  the  plaintiff  could  not  prove 
that  it  occurred  through  its  n^ligence.  The  entire  car- 
load of  stock  might  have  been  safely  stolen  through  the  gross 
negligence  or  actual  connivance  of  its  agents,  if  done  with- 
out the  knowledge  of  the  plaintiff,  or  of  any  one,  by  whom  lie 
might  prove  it.  If  this  is  the  law,  what  protection  is  there 
for  the  shipper?  If  a  resident  of  Raleigh  ships  freight  to 
New  York  under  a  so-called  "released"  bill  of  lading,  he 
can  not  be  expected  to  go  with  it  and  watch  it  day  and  night; 
and  yet,  if  he  did  not,  how  could  he  know  the  facts  connected 
with  its  possible  loss  ?  The  carrier  could  stand  upontheword 
"released,"  and  without  one  word  of  explanation  as  to  the 
non-delivery  of  the  freight,  simply  say  to  the  plaintiff,  "prove 


vour  case." 


It  is  too  well  settled  to  need  any  citation  of  authority  that 
common  carriers  can  not  exempt  themselves  by  contract  from 
the  results  of  their  own  negligence.    This  principle  is  recog^ 
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nized  in  the  bill  of  lading  before  us,  and  yet  we  are  asked  to 
establish  a  rule  of  evidence  that  wiU  destroy  its  vital  prin- 
ciple and  subvert  its  beneficial  purposes.  It  makes  no  dif- 
f er^ice  to  the  plaintiff  whether  you  deny  his  right  or  simply 
deprive  him  of  the  only  remedy  by  which  it  can  be  obtained^ 
and  it  is  equally  beneficial  to  the  defendant  whether  you  re- 
lieve it  from  all  liability  or  only  place  it  beyond  the  possi- 
bility of  proof. 

It  seems  to  us  that  the  error  lies  in  a  misapprehension  of 
the  true  nature  of  the  bill  of  lading.  It  is  not  an  agreement 
primarily  intended  to  release  the  common-law  liability  of  the 
carrier,  but  as  said  in  Pollard  v.  Vinton,  105  U.  S.,  7 :  "It 
is  at  once  a  receipt  and  a  contract.  In  the  former  character 
it  is  an  acknowledgment  of  the  receipt  of  property  on  board 
his  vessel  by  the  owner  of  the  vessel;  in  the  latter,  it  is  a 
contract  to  carry  safely  and  deliver/^  The  safe  carriage 
and  delivery  are  the  essential  objects  of  the  contract,  and 
it  is  the  duty  of  every  party  to  a  contract  to  comply  with  his 
agreement  to  show  such  facts  as  will  excuse  his  non-perform- 
ance. This  is  especially  so  where  the  contract  is  made  in  the 
performance  of  a  public  duty. 

It  is  the  duty  of  a  common  carrier,  irrespective  of  con- 
tract^ but  subject  to  reasonable  r^ulations,  to  accept,  safely 
carry  and  deliver  all  goods  entrusted  to  it.  If  the  goods  are 
lost,  it  must  show  what  became  of  them,  and  if  they  are  dam- 
aged, it  must  prove  affirmatively  that  they  were  damaged  in 
some  way  that  would  relieve  it  from  responsibility.  The 
plaintiff  has  a  prima  facie  case  when  he  shows  the  receipt  of 
goods  by  the  carrier,  and  their  non-delivery  or  delivery  in 
a  damaged  condition.  Any  further  defence  is  in  the  nature 
of  confession  and  avoidance.  If  the  defendant  pleads  ex- 
emption by  virtue  of  a  special  contract,  it  must  prove  the 
contract  and  show  that  the  loss  or  damage  comes  within  some 
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one  of  the  exceptions.  It  must  appear  to  the  Court  as  matter 
of  law  that  the  contract  is  reasonable  in  all  of  its  essential 
features,  and  that  the  exemptions  are  not  contrary  to  public 
policy.  All  such  exemptions,  being  in  derogation  of  com- 
mon law,  should  be  strictly  construed. 

So  far,  we  think  the  principles  herein  laid  down  are  prop- 
erly deducible  from  all  the  authorities ;  but  we  now  come  to 
an  irreconcilable  conflict  of  decisions  as  to  the  subsequent 
burden  of  proof.  The  Courts  of  Alabama,  Georgia,  Iowa, 
Minnesota,  Mississippi,  Ohio,  South  Carolina,  Texas,  Ten- 
nessee and  West  Virginia,  and  perhaps  one  or  two  others, 
hold  that  the  burden  still  rests  upon  the  carrier  of  showing 
that  the  loss  was  not  due  to  its  own  negligence.  This  view 
is  clearly  laid  down  in  an  able  opinion  by  Judge  Cooper^  in 
Chicago,  etc,  R.  Co.  v.  Moss,  60  Miss.,  1003,  where  he  says: 
'^To  us  it  also  seems  that  public  policy  forbids  the  further 
relaxation  of  the  principles  of  the  common  law  governing 
common  carriers.  It  is  no  unconmion  thing  in  this  age  to 
see  imder  one  management  a  line  of  railroads  extending  from 
the  lakes  of  the  Iforth  to  the  Gulf  of  Mexico,  or  from  the 
Atlantic  to  the  Pacific  Ocean.  To  hold  that  a  shipper  in 
New  York  or  Chicago  shall  be  required  to  establish  the  negli- 
gence of  the  carrier  by  proof  of  the  circumstances  of  a  fire  in 
California  or  New  Orleans,  would  in  a  great  number  of  cases 
result  in  a  verdict  for  the  carrier,  even  though  there  was  in 
fact  negligence.  In  a  large  majority  of  cases  the  facts  rest 
exclusively  in  the  knowledge  of  the  employees,  whose  names 
and  places  of  residence  are  unknown  to  the  shipper.  In 
many  cases  the  witnesses  are  the  employees  whose  negli- 
gence has  caused  the  loss,  and  if  known  to  the  shipper  it  may 
l)e  dangerous  for  him  to  rest  his  case  upon  their  testimony, 
since  the  natural  impulses  of  mankind  would  sway  them  in 
narrating  the  circumstances  to  palliate  their  fault  by  stating 
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the  occurrence  in  the  most  favorable  light  to  themselves. 
All  the  authorites  hold  that  it  devolves  upon  the  carrier  to 
show  the  loss  to  have  occurred  by  the  excepted  cause.  In 
doing  this  it  will  add  but  little  to  his  burden  to  show  all  the 
attending  circumstances ;  and  that  the  burden  rests  upon  him 
to  do  so  and  disprove  his  own  negligence  we  think  arises 
from  the  terms  of  the  contract,  from  the  character  of  his 
occupation  and  from  the  rule  governing  the  production  of 
evidence,  which  requires  the  facts  to  be  proved  by  that  party 
in  whose  knowledge  they  peculiarly  lie." 

This  opinion  is  especially  interesting,  because  it  tersely 
reviews  the  authorities  on  both  sides  of  the  question,  which 
in  the  single  point  in  the  case.  Bishop,  in  his  Law  of  Evi- 
dence (Edition  14),  section  219,  adopts  the  same  view  in  the 
following  words:  "And  if  the  acceptance  was  special,  the 
burden  of  proof  is  still  on  the  carrier  to  show,  not  only  that 
the  cause  of  the  loss  was  within  the  terms  of  the  exception, 
but  also  thai  there  was  on  his  part  no  negligence  or  want  of 
Jue  care/' 

It  would  seem  from  the  recent  work  of  Elliott  .on  Rail- 
roads that  this  has  now  become  the  settled  rule  of  a  majority 
of  the  States,  as  the  authors  say  in  section  1548,  on  page 
2403:  "There  is  some  conflict  among  the  authorities  as  to 
the  burden  of  proof  in  such  cases;  but  the  prevailing  rule, 
where  the  owner  or  his  agent  does  not  go  with  the  stock,  is, 
that  when  the  animals  are  shown  to  have  been  delivered  to  the 
carrier  in  good  condition,  and  to  have  been  lost  or  injured  on 
the  way,  the  burden  of  proof  then  rests  upon  the  carrier  to 
show  that  the  loss  or  injury  was  not  caused  by  its  own  negli- 
gence.". 

This  rule  strongly  commends  itself  to  our  better  judgment 
and  receives  our  approval,  especially  in  view  of  the  universal 
acceptance  of  the  principle  that  where  a  particular  fact,  nec- 
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essary  to  be  proved,  rests  peculiarly  within  the  knowledge 
of  a  party,  upon  him  rests  the  burden  of  proof,  5  Am.  &  Eng. 
Enc.  of  Law,  2nd  Ed.,  p.  41 ;  Best  on  Evidence,  section  274; 
1  Greenleaf  Ev.,  section  79;  Starkie  on  Evidence,  section 
589 ;  Rice  on  Evidence,  section  77 ;  Railroad  Co.  v.  U,  8,, 
139  U.  S.,  560,  567;  State  v,  McDuffieA07  N.  C,  885,  888; 
Oovan  v.  Cushing,  111  X.  C,  458,  461. 

On  the  other  hand,  the  Federal  Courts,  with  those  of  a 
large  number  of  the  States,  hold  that  under  a  bill  of  lading, 
containing  a  contract  of  limited  liability,  the  burden  rests 
upon  the  plaintiff  of  proving  that  the  loss  or  damage  was 
caused  by  the  negligence  of  the  defendant  carrier.  But  we 
think  that  an  examination  of  the  cases  will  show  that  the 
true  principle  of  the  rule  in  those  jurisdictions  is  that  the 
burden  of  proving  the  negligence  of  the  carrier  does  not  pri- 
marily rest  upon  the  plaintiff,  but  is  shifted  to  him  upon  the 
carrier  proving  that  the  loss  fell  within  one  of  the  excepted 
causes.  That  the  carrier  must  prove  that  the  injury  com- 
plained of  came  within  one  of  the  special  exemptions  created 
by  law  or  contract,  is  admitted  by  all  the  authorities. 

By  the  Act  of  1851,  Congress  relieved  the  owners  of  sea- 
going vessels  from  all  responsibility  for  loss  by  fire  unless 
caused  by  their  o\vn  design  or  neglect,  and  from  responsibil- 
ity for  loss  of  money  and  other  valuables  named,  unless  noti- 
fied of  their  character  and  value,  with  certain  other  limita- 
tions of  liability  not  arising  from  their  own  negligence. 
These  limitations  are  substantially  brought  forward  in  Chap- 
ter 6,  Title  48,  of  the  Revised  Statutes,  subsequently  amended 
by  the  Act  of  February  13,  1893.  Several  of  the  States  en- 
acted similar  legislation,  and  the  same  general  principles 
are  held  to  apply  to  common  carriers  on  land.  In  addition  to 
this  it  became  the  custom  of  ship  owners  to  protect  themselves 
by  contract  from  risks  arising  from  the  perils  of  navigation. 
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Within  reasonable  restrictions  these  contractural  limitations 
have  been  held  to  be  valid ;  and  it  is  upon  these  two  classes  of 
exemptions  that  the  decisions  generally  rest.  Those  referring 
to  the  proper  or  inherent  vice  of  animals  do  not  appear  to 
have  any  bearing  upon  the  case  at  bar  in  its  present  status. 

It  must  be  admitted  that  among  the  different  States  ad- 
hering to  the  same  general  rule  there  is  much  diversity  of 
application  as  well  as  uncertainty  of  definition.  This  may 
come  in  some  degree  from  the  unfortunate  tendency  of  some 
othewise  able  Judges  to  formulate  general  principles  upon 
special  cases,  unmindful  of  the  limitations  or  modifications 
that  may  necessarily  arise  from  the  varying  facts  of  other 
cases.  Some  of  these  definitions,  like  our  old  State  grants, 
where  each  grantee  furnished  his  own  survey,  cover  much 
more  than  was  originally  intended,  and  lap  over  upon  other 
essential  principles.  Those  unlucky  rights  which  lie  within 
the  lappage,  are  necessarily  of  uncertain  tenure.  Of  course 
perfection  of  definition  is  impossible  to  human  foresight; 
and  as  human  motives  and  resulting  action  do  not  rim  in 
parallel  lines,  there  is  frequently  an  ultimate  point  of  con- 
flict between  essential  principles  themselves.  There  the  su- 
perior principles  must  prevail,  such,  for  instance,  as  depend 
upon  public  policy  of  natural  right.  The  great  principle  of 
l^al  construction  was  never  better  stated  than  by  Lord  Mans- 
field in  Rex  v.  Bembridge,  3  Doug.,  332,  where  he  says: 
"The  law  does  not  consist  of  particular  cases,  but  of  general 
principles,  which  are  illustrated  and  explained  by  these 
cases." 

It  is  impracticable  to  review  any  considerable  number  of 
cases  bearing  upon  that  at  bar,  but  a  few  citations  from  the 
Supreme  Court  of  the  United  States,  which  sustains  the  rule 
most  favorable  to  the  carrier,  will  sufficiently  illustrate  this 
view: 
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In  the  Mohler  v.  Insurance  Co.,  21  Wall.,  230,  233,  the 
Court  says:  "  It  is  insisted  that  the  loss  occurred  through 
a  peril  of  navigation,  which  was  one  of  the  exceptions  con- 
tained in  the  bill  of  landing,  and  that,  therefore,  the  carrier 
was  excused  from  a  delivery  of  the  wheat.  The  burden  of 
proof  lies  upon  the  carrier,  and  nothing  short  of  clear  proof, 
leaving  no  reasonable  doubt  for  controversy,  should  be  per- 
mitted to  discharge  him  from  duties  which  the  law  has  an- 
nexed to  his  employment." 

In  Clark  v,  Bai-nwell,  12  Howard,  272,  the  Court  held, 
quoting  from  the  syllabi,  that:  "Where  goods  are  shipped, 
and  the  usual  bill  of  lading  given,  promising  to  'deliver 
them  in  good  order,  the  dangers  of  the  sea  excepted,^  and 
they  are  found  to  be  damaged,  the  onus  probandi  is  upon  the 
owners  of  the  vessel,  to  show  that  the  injury  was  occasioned 
by  one  of  the  excepted  causes." 

But  though  the  injury  may  have  been  occasioned  by  one  of 
the  excepted  causes,  yet  the  owners  of  the  vessel  are  respon- 
sible if  the  injury  might  have  been  avoided  by  the  exercise 
of  reasonable  skill  and  attention  on  the  part  of  the  persons 
employed  in  the  conveyance  of  the  goods.  But  the  onus  pro- 
bandi then  becomes  shifted  upon  the  shipper  to  show  the 
negligence." 

The  same  rule  is  sustained  in  Rich  v.  Lambert,  12  How- 
ard, 347 ;  the  Majara  v.  Cordes,  21  Howard,  7 ;  the  Majestic, 
166  IT.  S.,  375.  In  Trans.  Co.  v.  Downer,  11  Wall.,  124,  the 
Court  says:  "On  the  trial  the  plaintiff  made  out  a  prima 
facie  case  by  producing  the  bill  of  lading,  showing  the  re- 
ceipt of  the  coffee  by  the  company  at  New  York,  and  the 
contract  for  its  transportation  to  Chicago,  and  by  proving  the 
arrival  of  the  coffee.  . .  .in  a  ruined  condition,  and  the  con- 
sequent damages  sustained.  The  company  met  this  pHma 
facie  case  by  showing  that  the  loss  was  occasioned  by 
one  of  the  dangers  of  lake  navigation." 
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In  the  Edwin  I.  Morrison,  158  U.  S.,  199,  the  Court  says, 
on  page  212:  "In  any  aspect,  the  real  point  in  controversy 
is,  did  the  respondents  so  far  sustain  the  burden  of  proof 
which  was  upon  them/^  etc.  It  further  held  that  even  where 
the  loss  was  caused  by  the  dangers  of  the  sea,  the  burden  was 
still  upon  the  owners  of  the  vessel  to  show  that  it  was  sea- 
worthy. In  all  these  cases  of  limited  liability  the  rule  is 
invariably  recognized,  that  proof  of  shipment  and  injury 
makes  a  prima  facie  case  for  the  plaintiff,  and  that  then  the 
burden  is  always  upon  the  carrier  to  show  that  the  circum- 
stances of  the  loss  bring  it  within  the  excepted  causes.  When 
the  carrier  has  shown  this  by  a  preponderance  of  testimony, 
then,  and  then  only,  does  the  burden  shift  to  the  shipper  of 
showing  that  the  loss,  even  if  within  the  excepted  classes, 
might  have  been  avoided  by  diligence  and  care  upon  the  part 
of  the  carrier. 

Therefore,  under  the  most  stringent  rule,  the  plaintiff  in 
the  case  at  bar  is  entitled  to  a  new  trial,  as  the  defendant  did 
not  prove  to  the  satisfaction  of  the  jury,  by  whom  alone  the 
fact  could  be  found,  that  the  circumstances  of  the  loss 
brought  it  within  the  exception.  The  mere  proof  or  admis- 
sion of  the  terms  of  the  bill  of  lading  containing  the  stipu- 
lated exceptions  is  no  proof  that  the  loss  comes  within  those 
exceptions.  The  necessary  issues  do  not  appear  to  have  been 
submitted.  Ordinarily  parties  can  not  complain  of  the  issues 
in  the  absence  of  a  special  tender  and  exception;  but  this 
Court  has  held,  in  Tucker  v.  Satterthwaite,  120  N.  C,  118, 
that  the  Court  below  must  of  its  own  motion,  with  or  without 
suggestion,  submit  such  issues  as  are  necessary  to  settle  the 
material  controversies  arising  on  the  pleadings. 

If  the  issue  as  to  the  negligence  of  the  defendant  was  in- 
tended to  raise  the  question,  whether  the  loss  came  within 
the  exception,  then  the  burden  of  proof  of  that  issue  rested 
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upon  the  defendant,  in  order  to  rebut  the  prima  fctcie  case 
already  made  out  by  the  plaintiff.  The  defendant  can  not  be 
permitted,  by  the  mere  form  of  an  issue  or  a  "broadside" 
stipulation  of  exemption,  to  change  the  rules  of  evidence 
and  practically  destroy  essential  principles  firmly  resting 
upon  public  policy.  At  that  stage  of  the  proceedings  the 
burden  was  admittedly  upon  the  defendant.  Has  it  been 
ever  lifted  or  shifted  ?   If  so,  we  can  not  see  when  or  where. 

It  is  contended  for  the  defendant  that  it  is  exempted  by 
this  contract  from  ail  loss  or  damage  not  arising  from  its 
own  negligence,  and  that,  therefore,  it  can  not  be  required 
to  prove  the  loss  within  the  excepted  classes  without  requir- 
it,  in  effect,  to  prove  its  own  want  of  negligence.  Even  so. 
If,  standing  with  the  burden  of  proof  upon  it,  it  claims  a  total 
exemption,  it  must  show  every  fact  necessary  to  prove  that 
exemption.  It  is  not  placed  in  any  better  condition  than  the 
ordinary  defendant  merely  by  the  unreasonable  extent  of  its 
stipulations. 

The  bill  of  lading,  covering  five  printed  pages,  is  full  of 
the  most  stringent  stipulations,  all  in  favor  of  the  carrier, 
among  which  is  the  broadside  exemption  from  all  risk  "of 
loss  or  damage  from  any  cause  or  thing  not  resulting  from 
the  negligence  of  the  agents  of  said  party  of  the  first  part"^ 
It  then  provides  that  "in  case  the  said  party  of  the  first 
part  (the  carrier)  shall  furnish  laborers  to  assist  in  loading 
and  unloading  said  stock,  they  shall  be  subject  to  the  orders, 
and  deemed  employees,  of  the  said  party  of  the  second  part 
while  so  assisting."  It  gravely  winds  up  by  requiring  the 
shipper,  who  has  shipped  nothing  but  horses  and  mules,  to 
sign  a  written  agreement  that  turkeys  are  reasonably  worth 
only  12^  cents  a  piece  in  Nashville.  The  "reasonableness" 
of  such  a  bill  of  lading  may  well  be  questioned. 

These  extraordinary  stipulations  strongly  recall  the  per- 
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tinency  of  Mr.  Justice  Bradley^s  language  in  delivering  the 
opinion  of  the  Court,  in  Railroad  v.  Lockwood,  17  Wallace, 
357,  where  he  says,  on  page  378 :  *'It  is  a  favorite  argument 
in  the  cases  which  favor  the  extension  of  the  carrier's  right 
to  contract  for  exemption  from  liability,  that  men  must  be 
permitted  to  make  their  own  agreements,  and  that  it  is  no 
concern  of  the  public  on  what  terms  an  individual  chooses 
to  have  his  goods  carried.  .  .  .Is  it  true  that  the  public  in- 

• 

terest  is  not  aflFected  by  individual  contracts  of  the  kind  re- 
ferred to?  Is  not  the  whole  business  community  affected 
by  holding  such  contracts  valid?  If  held  valid,  the  advan- 
tageous position  of  the  companies  exercising  the  business  of 
common  carriers  is  such  that  it  places  it  in  their  power  to 
change  the  law  of  common  carriers  in  effect,  by  introducing 
new  rules  of  obligation.  The  carrier  and  his  customers  do 
not  stand  on  a  footing  of  equality.  The  latter  is  only  one 
individual  of  a  million.  He  can  not  afford  to  higgle  or  stand 
out  and  seek  redress  in  the  Courts.  His  business  will  not 
admit  such  a  course.  He  prefers  rather  to  accept  any  bill 
of  lading,  or  sign  any  paper  the  carrier  presents,  often,  in- 
deed, without  knowing  what  the  one  or  the  other  contains. 
In  most  cases  he  has  no  alternative  but  to  do  this  or  abandon 
his  business.  In  the  present  case,  for  example,  the  freight 
agent  of  the  company  testified  that  though  they  made  forty 
or  fifty  contracts  every  week  like  that  under  consideration, 
and  had  carried  on  the  business  for  years,  no  other  arrange- 
ment than  this  was  ever  made  with  any  drover.  And  the 
reason  is  obvious  enough — ^if  they  did  not  accept  this,  they 
mtist  pay  the  tariff  rates Of  course  no  drover  could  af- 
ford to  pay  such  tariff  rates.  This  fact  is  adverted  to  for  the 
purpose  of  illustrating  how  completely  in  the  power  of  the 
railroad  companies  parties  are,  and  how  necessary  it  is  to 
stand  firmly  by  those  principles  of  law  by  which  the  public 
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interests  are  protected.  If  the  customer  had  any  real  free- 
dom of  choice ;  if  he  had  a  reasonable  and  practical  alterna- 
tive, and  if  the  employment  of  the  carrier  were  not  a  public 
one,  charging  him  with  the  duty  of  accommodating  the  pub- 
lic in  the  line  of  his  employment,  then,  if  the  customer 
chose  to  assume  the  risk  of  negligence,  it  could  with  more 
reason  be  said  to  be  his  private  affair,  and  no  concern  of  the 
public.  But  the  condition  of  things  is  entirely  different,  and 
especially  so  under  the  modified  arrangements  which  the 
carrying  trade  has  assumed.  The  business  is  mostly  concen- 
trated in  a  few  powerful  corporations,  whose  position  in  the 
body  politic  enables  them  to  control  it.  They  do  in  fact  con- 
trol it,  and  impose  such  conditions  upon  travel  and  trans- 
portation as  they  see  fit,  which  the  public  is  compelled  to 
accept.  These  circumstances  furnish  an  additional  argu- 
ment, if  any  were  needed,  to  show  that  the  conditions  im- 
posed by  common  carriers  ought  not  to  be  adverse  (to  say  the 
least)  to  the  dictates  of  public  policy  and  morality-  The 
status  and  relative  position  of  the  parties  render  any  such 
conditions  void.  Contracts  of  common  carriers,  like  those 
of  persons  occupying  a  fiduciary  character,  giving  them  a 
position  in  which  they  can  take  undue  advantage  of  the 
persons  with  whom  they  contract,  must  rest  upon  their  fair- 
ness and  reasonableness." 

The  action  of  the  Court  below  seems  to  have  been  based 
on  the  opinion  of  this  Court  in  Smith  v.  Railroad,  64  N.  C, 
235,  which,  on  careful  examination,  does  not  seem  to  decide 
the  question  before  us.  The  general  principles  were  not 
elaborated,  and  the  opinion  was  evidently  based  entirely 
on  the  particular  facts  of  the  case.  There,  the  exemption 
claimed  was  not  general,  but  special,  being  as  to  fire  only. 
The  contract  was  proved,  and  it  was  shown  that  the  cotton 
was  destroyed  by  fire.     This  brought  the  loss  within  the  ex- 
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ception.  What  the  Court  evidently  intended  to  say  was 
that  then  the  burden  of  proving  negligence  rested  on  the 
plaintiff.  The  opinion  cites  but  two  authorities,  namely,  1 
Parson's  Contracts,  1,  704  (perhaps  meaning  Vol.  I,  page 
704),  and  Steam  Nav.  Co.  v.  Bank,  6  Howard,  844. 

In  Nav.  Co.  v.  Bank,  the  question  of  the  burden  of  the 
proof  of  negligence  arose  only  incidentally,  but  the  Court 
clearly  recognized  the  prior  burden  of  the  carrier,  on  page 
383,  where  it  says :  The  burden  of  proof  lies  on  the  carrier, 
and  nothing  short  of  an  express  stipulation  by  parol  or  in 
writing  should  be  permitted  to  discharge  him  from  duties 
which  the  law  has  annexed  to  his  employment.  The  exemp- 
tion from  these  duties  should  not  depend  upon  implication 
or  inference,  founded  on  doubtful  and  conflicting  evidence, 
but  should  be  specific  and  certain,  leaving  no  room  for  con- 
troversy between  the  parties." 

For  the  same  reasons,  the  case  of  8elhy  v.  Railroad,  113 
3?".  C,  588,  does  not  conflict  with  the  principles  now  dis-* 
cussed. 

The  only  case  that  we  can  flnd  in  our  Reports  that  seems 
to  settle  the  point  now  in  question,  and  to  settle  it  apparently 
in  favor  of  the  plaintiff,  is  M'fg.  Co.  v.  Railway,  121  N.  C, 
514,  where  this  Court  has  laid  down  the  rule,  without  dis- 
sent, that  "among  connecting  lines  of  common  carriers,  that 
one  in  whose  hands  goods  are  foimd  damaged  is  presumed 
to  have  caused  the  damage,  and  the  burden  is  upon  it  to 
rebut  the  presumption." 

For  the  reasons  given  above  a  new  trial  should  be  ordered. 

We  think  that  our  view  of  the  common  law  is  expressly 
recognized  in  Chapter  46  of  the  Laws  of  1897,  entitled,  "An 
Act  for  the  Better  Protection  of  the  Travelling  Public," 
which  reads  as  follows: 

"Section  1.     That  all  railroad  and  steamboat  companies 
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doing  business  in  this  State  shall  be  required  to  handle  with 
care  all  baggage  and  freight  placed  with  them  for  transporta- 
tion, and  they  shall  be  liable  in  damages  for  any  and  all  in- 
juries to  the  baggage  or  freight  of  persons  from  whom  they 
have  collected  fare  or  charged  freight.  While  the  same  is 
under  their  control,  and  upon  proof  of  injury  to  baggage  or 
freight  in  the  possession  or  under  the  control  of  any  such 
company,  it  shall  he  presumed  that  the  injtiry  was  caused 
by  the  negligent  acts  of  said  company's  agents  or  servants," 
While  its  caption  does  not  fully  indicate  the  scope  of  the 
Act,  we  think  the  words  italicized  by  us  are  plain  and  une- 
quivocal in  their  meaning  and  effect 

Faibcloth,  C.  J.,  dissenting.  The  plaintiff  shipped  live 
stock  from  Tennessee  to  New  Bern,  N.  C,  over  several  rail- 
road lines,  including  the  defendant's  line.  One  mule  was 
found  dead  in  the  car.  The  plaintiff  sues  for  its  value  and 
*  alleges  negligence  as  the  cause  of  loss  of  the  mule. 

The  plaintiff  had  a  right  to  ship  his  stock  over  the  rail- 
roads, as  common  carriers,  by  paying  the  usual  charge  for 
transportation  or  to  ship  by  special  contract,  and  he  elected 
to  take  the  latter  course.  He,  by  special  contract,  for  a  con- 
sideration in  reduced  rates  for  transportation,  agreed  to  re- 
lieve the  carrriers  from  their  liability  of  conmion  carriers 
in  the  transportation,  and  agreed  that  their  liability  should 
be  only  that  of  a  private  carrier  for  hire,  and  he  assumed  all 
risk  of  injury  by  the  animals  to  each  other ;  or  of  heat  or  suf- 
focation or  other  ill  effects  of  being  crowded  in  the  cars,  etc 
We  then  have  the  case  of  a  carrier  liable 'for  want  of  ordi- 
nary care;  in  other  words,  for  negligence. 

The  liability  of  common  carriers  is  harsh,  but  upon  the 
ground  of  public  policy  it  is  not  unjust.  After  the  parties 
closed  the  examination,  his  Honor  explained  the  rights  and 
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liabilities  of  carriers  and  instructed  the  jury  that  there  was 
no  evidence  in  this  case  that  the  defendant  was  negligent  in 
transporting  the  stock,  to  which  the  plaintiff  excepted. 

I  have  carefully  read  the  evidence,  and  I  see  no  error  in 
the  charge  of  the  Court.  The  mule  seems  to  have  died  of 
colic  or  from  some  natural  cause,  which  may  have  been  in- 
duced and  accelerated  by  the  crowded  condition  of  the  car. 
I  think  the  burden  of  showing  n^ligence  on  the  part  of  the 
defendant  rested  on  the  plaintiff,  and  that  the  special  agree- 
ment was  a  valid  contract.  Smith  &  Melton  v.  R.  Co.,  64 
N.  C,  235 ;  Selby  v.  Railroad,  113  N.  C,  588. 

New  trial. 


BANK  V.  BURLINGTON. 
(Decided  Biarch  21,  1899). 

Practice — Court  Evenly  Divided. 

Wliere  the  appellate  Court  is  evenly  divided,  the  settled  practice 
in  such  cases  is,  that  the  judgment  below  stands,  not  as  a 
precedent,  but  as  a  decision  in  the  case. 

Civil  Action,  tried  before  Timherlahe,  J.,  upon  report 
of  referee  and  exceptions  thereto,  at  September  Term,  1898, 
of  A.T«AMANCE  Superior  Court.  Judgment  in  favor  of  J>lain- 
tifP.     Appeal  by  defendant. 

Bynum  &  Taylor,  C,  E.  McLean  and  W.  H.  Carroll,  for 
appellant. 

Winston  <&  Fuller,  for  appellee. 

Feb  Curiam.  In  this  case  Justice  Clabk  did  not  sit,  and 
the  Court  is  evenly  divided.    According  to  the  settled  prac- 
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tice  of  appellate  Courts  in  such  cases,  the  judgment  below 
stands,  not  as  a  precedent,  but  as  the  decision  in  this  cas& 
Puryear  v.  Lynch,  121  N.  C,  255 ;  Durham  v.  Railroad, 
113  N.  C,  240,  and  cases  there  cited. 
Affirmed. 


JOSEPH    DUNN    V.     THE     WILMINGTON    ft     WELDON     RAIL- 
ROAD CO. 

(Decided  March  28  1899) . 

Negligence — Obstruction  of  Public  Street — Practice — 

Evidence. 

1.  Where  the  question  is,  whether  there  is  sufficient  evidence  of 

the  negligence  of  the  defendant  to  go  to  the  jury,  the  evidence 
must  be  construed  in  the  light  most  favorable  for  the 
plaintiff. 

2.  The  use  of  the  highway  belongs  to  the  public  by  common  right, 

and  no  one  may  obstruct  it  without  paramount  necessity. 

3.  Whatever   renders   dangerous   the   use   of   a  highway,   whether 

placed  in  it  or  near  it,  is  an  obstruction. 

4.  Unnecessarily  to  keep  an  engine,  under  a  head  of  steam,  In  dan- 

gerous proximity  to  a  highway,  is  strong  evidence  of  negli- 
gence. 

Civil  Action  to  recover  damages  for  personal  injury  suf- 
fered by  the  plaintiff  from  being  thrown  from  his  wagon, 
his  horses  taking  fright  from  the  negligent  letting  off  steam 
by  the  defendant  from  its  engine  on  a  side-track,  along  a  pub- 
lic street  in  the  town  of  Warsaw,  tried  before  Robinson,  J,, 
at  Special  December  Term,  1897,  of  Duplin  Superior 
Court. 


-  ^ 
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The  issues  were: 

1.  Was  the  plaintiff  injured  through  the  negligence  of  the 
defendant  ? 

2.  Did  the  plaintiff,  by  his  negligence,  contribute  to  his 
injury? 

3.  What  damage  is  the  plaintiff  entitled  to  recover? 
His  Honor  instructed  the  jury,  upon  the  whole  evidence, 

to  answer  the  first  issue,  "No." 

Plaintiff  excepted.  Verdict  and  judgment  for  defendant. 
Plaintiff  appealed. 

The  evidence  fully  appears  in  the  opinions  filed  in  the 
cause. 

Messrs.  AUen  &  Dortch,  and  Simmons ,  Pou  &  Ward, 
for  plaintiff  (appellant). 

Messrs.  Junius  Davis  and  H.  L.  Stevens,  for  defendant. 

Douglas^  J.,  renders  the  opinion  of  the  Court. 

Faxbcloth^  C.  J.,  files  dissenting  opinion,  Fubches^  J., 
concurring  therein. 

Douglas,  J.  This  is  an  action  to  recover  damages  on 
aooount  of  personal  injuries  received  by  the  plaintiff  through 
the  alleged  negligence  of  the  defendant,  in  causing  or  permitr 
ting  steam  to  escape  from  one  of  its  engines  while  standing 
in  or  near  a  public  street,  whereby  the  horses  driven  by  the 
plaintiff  became  frightened,  ran  away  and  severely  injured 
the  plaintiff.  The  usual  issues  were  submitted,  the  first  be- 
ing as  follows :  "Was  the  plaintiff  injured  by  the  negligence 
of  the  defendant  ?"  The  Court  directed  the  jury  to  answer 
this  issue  in  the  n^ative,  which  ended  the  case. 

The  following  facts  appear  by  evidence  or  admission: 
The  defendant's  side-track  on  which  the  engine  was  standing 
ran  along  and  immediately  adjoining  a  public  street  leading 
to  the  warehouse  of  the  defendant    and  much  frequented. 
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On  the  day  of  the  injury,  about  one  o'clock,  the  plaintiff^ 
driving  a  team  with  a  loaded  wagon,  drove  past  the  engine 
to  the  warehouse,  where  he  unloaded  the  goods.  He  then 
came  back  the  same  street,  and  while  directly  opposite  the 
engine  the  horses  were  frightened  by  steam  escaping  there- 
from,  which  came  into  the  street  near  and  directly  towards 
them.  The  horses  ran  and  threw  the  plaintiff  out  of  the 
wagon,  thus  causing  the  injuries  of  which  he  complains. 

The  engine  came  regularly  into  the  town  of  Warsaw  every 
morning  about  8  a.  m.,  and  remained  until  its  return  trip, 
about  4.30  p.  m.  During  the  eight  hours  intervening  it  waa^ 
prior  to  the  accident,  kept  on  the  side-track,  where  it  was 
when  the  plaintiff  was  injured.  It  was  not  necessarily 
there,  but  could  have  been  kept  without  practical  inconven- 
ience on  another  side-track  below  the  warehouse,  where  there 
is  little  passing,  or  it  could  have  been  placed  on  the  Clinton 
track,  where  it  would  have  been  out  of  the  way.  Since  the 
injury  to  the  plaintiff,  it  does  not  stand  where  it  did,  but 
stands  below  the  warehouse. 

What  caused  the  escape  of  the  steam  is  not  clearly  shown. 
One  of  the  defendant's  witnesses  testified  that  "an  engine 
standing  generates  steam,  and  pops  off,"  while  another  of  its 
witnesses  stated  that  "the  noise  described  by  the  plaintiff 
could  not  have  been  made  except  when  the  donkey-pxunp 
was  working,  or  when  the  injector  is  put  on,"  thus  requiring 
human  agency.  It  was  admitted  that  the  engine  was  in  good 
condition  and  was  standing  on  the  side-track,  and  that  Mack 
Jones,  who  was  then  on  the  engine,  was  a  fireman  in  the  em- 
ploy of  the  defendant. 

There  was  other  evidence,  some  of  which  tended  to  prove 
the  contributory  negligence  of  the  plaintiff,  but  this  can 
not  be  considered  on  a  motion  for  nonsuit  or  a  direction  of 
the  verdict  upon  the  issue  of  the  defendant's  negligence. 
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The  case  as  now  before  us  presents  the  single  question, 
whether  there  was  suiEcient  evidence  to  go  to  the  jury  as  to 
the  n^ligence  of  the  defendant,  and  for  the  purpose  of  this 
inquiry  the  evidence  must  be  construed  in  the  light  most  fa- 
vorable for  the  plaintiff.  These  principles  have  been  fully 
and  recently  considered  and  affirmed  in  Spruill  v.  Ins.  Co., 
120  N.  C,  141;  Cable  v.  R.  Co.,  122  N.  C,  892;  Cox  v. 
R.  Co.,  123  X.  C,  604,  and  many  other  cases. 

We  think  there  was  sufficient  evidence  to  go  to  the  jury 
tending  to  prove  the  negligence  of  the  defendant  arising  not 
only  from  negligently  causing  or  permitting  the  escape  of 
steam,  but  also  from  keeping  the  engine  for  more  than  eight 
hours  during  the  business  part  of  the  day  in  a  position  where 
it  might  naturally  frighten  the  horsee  of  those  lawfully  upon 
the  street  Aridrews  v.  R.  Co.,  77  Iowa,  669.  Railroad 
companies  are,  at  least  in  contemplation  of  law,  organized 
primarily  for  the  public  benefit,  and  it  is  this  public  use  that 
is  the  soie  foundation  for  the  extraordinary  powers  that  are 
ecmferred  upon  them,  such  as  the  right  of  condemnation. 
Given  such  exclusive  privileges,  they  are  held  to  an  equal 
responsibility;  and  they  will  be  protected  in  the  proper  ex- 
ercise of  all  lawful  acts  that  may  be  reasonably  necessary 
in  the  performance  of  their  exacting  duties  to  the  public 
as  common  carriers.  If  it  had  been  necessary  for  any  public 
purpose  to  have  kept  the  engine  by  the  side  of  a  public  street, 
then  the  mere  act  would  not  of  itself  have  been  negligence, 
but  to  keep  an  engine  under  steam  in  a  place  of  danger  to 
the  public  when  it  could  just  as  well  have  been  placed  beyond 
all  opportunity  of  danger,  is  at  least  strong  evidence  of  neg- 
ligence. It  is  true  the  mere  presence  of  the  engine  was  not 
causa  caiLsans  of  the  injury  to  the  plaintiff,  but  it  was  cer- 
tainly causa  sine  qua  non,  without  which  the  injury  would 
not  have  happened. 
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Whether  the  steam  escaped  through  the  automatic  safety- 
valves  or  was  blown  oflF  in  any  way  by  the  fireman  is  inmia- 
terial  to  the  issue,  as  either  might  be  n^ligence.  It  is  urged 
that  safety-valves  are  necessary  to  prevent  explosion.  That 
may  be  true,  but  was  it  necessary  to  keep  up  for  so  long  a 
time  a  head  of  steam  sufficient  to  open  these  valves  ?  It  is 
also  said  that  it  becomes  necessary  to  put  on  the  injector  so 
as  to  force  water  into  the  boiler  when  it  gets  too  low,  but  was 
it  necessary  to  do  so  at  the  precise  moment  when  the  plain- 
tiff was  passing  ?    All  these  are  questions  for  the  jury. 

The  use  of  the  highway  belongs  to  the  public  by  common 
right,  and  no  one  can  obstruct  it  without  paramount  necessity. 
This  is  equally  true  whether  the  obstruction  is  in  the  high- 
way or  so  immediately  adjacent  thereto  as  to  obstruct  its  use. 
It  is  unnecessary  to  add  that  whatever  renders  dangerous 
the  use  of  a  highway  is  an  obstruction.  The  public  has  cer- 
tainly as  much  right  to  the  highway  as  the  railroad  company 
has  to  its  right-of-way,  and  each  should  respect  the  relative 
rights  of  the  other.  The  rule  is  the  same  whether  they  inter- 
sect or  are  merely  contiguous.  The  public  would  not  be  per- 
mitted to  unnecessarily  obstruct  the  track  or  to  do  anything 
that  would  endanger  a  passing  train,  neither  must  the  com- 
pany  unnecessarily  obstruct  the  highway  nor  place  in  useless 
jeopardy  the  life  of  the  individual.  We  think  that  the  cases 
of  Myers  v.  Railroad,  87  N.  C,  345,  and  Harrell  v.  Rail- 
road, 110  N.  0.,  215,  fully  decide  the  principles  now  under 
discussion,  but  as  they  are  of  increasing  importance  it  may 
not  be  amiss  to  show  that  they  are  practically  sustained  by 
the  uniform  current  of  authority. 

The  following  extracts  from  leading  authors  will  show  the 
general  tenor  of  decisions,  many  of  which  are  therein  cited: 
"A  railway  company  is  liable  to  indictment  if  it  unreason- 
ably obstructs  a  highway,  either  by  its  trains  or  by  leaving 
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objects  thereon  or  near  thereto — as  a  hand-car — ^which  are 
calculated  to  frighten  horses ;  and  it  is  liable  civilly  for  all 
the  damages  that  ensue  therefrom."  3  Wood  on  Railways, 
section  336.  "And  generally,  if  these  companies  do  any 
acts  in  a  public  street  or  highway  which  are  detrimental  to 
the  public,  without  authority,  or,  if  with  authority,  they  ex- 
ercise the  powers  conferred  in  an  improper  or  negligent 
manner,  they  are  liable  to  indictment  so  far  as  the  rights  of 
the  general  public  are  infringed,  and  to  a  civil  action  in 
favor  of  any  individual  who  is  specially  injured  thereby." 
3  Wood,  supra,  section  336.  "Although  a  railroad  company 
is  not  liable  under  ordinary  circumstances  for  the  fright  of 
horses,  caused  by  the  operation  of  its  road  in  the  usual  man- 
ner, it  is  liable  for  frightening  horses  and  causing  injury  by 
unnecessary  and  excessive  whistling  or  letting  off  steam 
under  such  circumstances  as  to  constitute  negligence  or  will- 
fulness." Elliott  on  Railways,  section  1264.  "When  a  rail- 
way company  is  entitled  by  law  to  run  its  trains  along  a 
street,  it  is  not  liable  for  damages  caused  by  the  horses  of  a 
traveller  taking  fright  at  the  necessary  blowing  off  of  steam 
from  one  of  its  locomotives ;  but  if  the  steam  were  blown  off 
negligently  it  would  be  liable."  1  Thompson  Negligence, 
section  15.  "In  most  cases,  whether  the  blowing  of  the 
steam  whistle  was  a  reasonable  and  proper  exercise  of  the 
company^s  rights,  is  a  question  of  fact  for  the  jury."  Ihid. 
^'Neither  is  the  company  responsible  for  the  fright  caused 
by  its  giving,  with  ordinary  care,  signals  required  by  statute 
or  by  ordinary  prudence  upon  the  approach  of  its  trains; 
but  such  noises  as  blowing  whistles,  sounding  large  bells,  or 
telling  off  steam  made  without  necessity,  when  animalA  are 
near  and  likely  to  be  frightened,  and  when  ordinary  care 
would  have  permitted  or  dictated  a  postponement  of  the  noise 
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until  the  animals  were  out  of  hearing,  will  sustain  a  verdict 
of  negligence."   2  Shearman  &  Red.  Neg.,  section  426. 

In  the  English  case  of  Railroad  Co.,  App.,  v.  Fullarton, 
Resp.,  14  C.  B.  N.  S.,  108  C.  L.  R.,  54,  very  similar  to  that 
at  bar,  it  was  held  that  where  a  railway  crosses  a  highway 
on  a  level  at  a  place  where  there  is  considerable  traffic,  the 
fact  of  the  engine-driver  blowing  off  the  steam  from  the  mud- 
cocks  in  front  of  the  engine  so  as  to  frighten  horses  waiting 
to  pass  over  the  line,  was  sufficient  to  warrant  the  conclusion 
that  the  company  had  been  guilty  of  actionable  negligence, 
Eble,  C.  J.,  saying  for  the  Court  that  "it  is  clear  that  the 
company  have  not  used  their  railway  with  that  attention  to 
the  rights  and  the  saftey  of  the  Queen's  subjects  which,  under 
the  circumstances,  they  were  bound  to  exercise." 

In  Jones  v.  Railroad,  107  Mass.,  261,  it  was  held  that  "a 
railroad  corporation  is  liable  for  injuries  sustained  by  a  trav- 
eller driving  a  horse  upon  the  highway  with  due  care, 
through  the  fright  of  the  horse  occasioned  by  a  derrick  which 
the  corporation  maintained,  projecting  over  the  highway  so 
as  naturally  to  frighten  passing  animals,  although  it  was 
maintained  for  the  purpose  of  loading  and  unloading  freight 
on  the  cars." 

In  the  well-considered  case  of  Railroad  Co.  v.  Bamett,  59 
Pa.  St.,  259,  263,  where  the  engine  of  the  defendant,  having 
given  no  notice  of  its  approach,  whistled  under  a  bridge 
whilst  a  traveller  was  passing  over  it,  whereby  his  horses 
took  fright,  ran  off  and  injured  him,  the  defendant  was  held 
liable,  the  Court  saying:  ^'The  degree  of  care  demanded  of 
the  company  in  running  its  train  depended  on  circumstances, 
and  whether  it  observed  due  care  in  approaching  the  bridge! 
or  was  guilty  of  negligence  in  not  sounding  an  alarm-whistle, 
was  a  question  which  properly  belonged  to  the  jury  to  deter- 
mine.    If  there  had  been  no  evidence  of  negligence  or  any 
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facts  or  circumstances  from  which  negligence  could  be  fairly 
inferred,  the  Court  ought  not  to  have  submitted  the  question 
to  their  determination.  But  it  is  as  clearly  the  duty  of  a  rail- 
road company  as  it  is  of  a  natural  person  to  exercise  its 
rights  with  a  considerate  and  prudent  regard  for  the  rights 
and  safety  of  others,  rfnd  for  injuries  occasioned  by  n^li- 
gence  both  are  equally  responsible.  Nor  is  it  any  excuse  or 
justification  that  the  act  occasioning  the  injury  was  in  itself 
lawful  or  that  it  was  done  in  the  exercise  of  a  lawful  right, 
if  the  injury  arose  from  the  negligent  manner  in  which  it 
was  done.  If  there  was  no  danger  to  the  persons  and  property 
of  those  who  might  be  travelling  along  the  public  road  in 
running  its  trains  without  giving  any  notice  of  their  ap- 
proach to  the  bridge,  then  the  company  is  not  chargeable 
with  negligence  in  not  giving  it.  But  if  danger  might  be 
reasonably  apprehended,  it  was  the  duty  of  the  company  to 
give  some  notice  or  warning   in   order  that  it   might  be 

avoided The  sounding  of  the  alarm  whistle  as  the  train 

was  passing  under  the  bridge  was  the  cause  of  the  horses  be- 
coming frightened  and  running  away,  and  the  injury  to  the 
plaintiff  was  the  result  This  was  an  act  of  gross  negli- 
gence, and  a  suflSciently  proximate  cause  of  the  injury  to 
render  the  company  liable  therefor." 

In  the  recent  case  of  linker  v.  Railroad  Co.,  51  N.  E. 
Kep.,  1031,  where  the  plaintiff  was  injured  by  being  thrown 
from  a  wagon  in  consequence  of  the  horse's  becoming  fright- 
ened at  two  old  pieces  of  timber  lying  on  the  side  of  the  high- 
way, about  ten  feet  from  the  travelled  part,  it  was  held 
that  whether  so  placing  the  timber  was  reasonably  necessary 
in  the  conduct  of  repairs,  and  not  an  unreasonable  interfer- 
ence with  the  rights  of  the  public,  was  a  question  for  the 
jury,  and  upon  their  finding  the  defendant  was  held  liable. 
After  stating  that  the  law  recognized  the  right  of  temporary 
obetniction  of  the  highway  under  certain  circumstances,  the 
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Court  lays  down  the  following  rule,  quoted  from  Flynn  v. 
Taylor,  127  N.  Y.,  596,  which  meets  our  approval:  "Two 
facts,  however,  must  exist  to  render  the  encroachment  law- 
ful: (1)  The  obstruction  must  be  reasonably  necessary  for 
the  transaction  of  business.  (2)  It  must  not  unreasonably 
interfere  with  the  rights  of  the  public." 

The  rule  that  the  existence  of  obstructions  in  a  street  is 
such  evidence  of  negligence  as  requires  of  the  authorities  ex- 
planation in  order  to  escape  liability,  is  laid  down  in  New 
York  City  v.  Sheffield^  4  Wallace,  189,  196,  and  we  do  not 
see  why  it  should  not  apply  to  the  circumstances  of  the  case 
at  bar.  We  do  not  think  there  was  sufficient  evidence 
of  wantonness  or  malice  to  justify  an  issue  as  to  punitive 
damages. 

For  the  error  of  his  Honor  in  directing  a  verdict  upon  the 
issue,  thus  taking  the  case  from  the  jury,  a  new  trial  must 
be  ordered. 

New  trial. 

Faircloth,  C.  J.,  dissenting.  I  am  unable  to  hold  that 
the  evidence  was  sufficient  to  let  the  case  go  to  the  jury.  This 
question  has  probably  been  discussed  by  every  Court  in  the 
Union.  From  those  I  have  seen,  the  rule  seems  to  be  that  the 
evidence  should  be  such  as  would  satisfy  the  mind  of  a  rea- 
sonable man  that  the  defendant  was  guilty  of  negligence,  and 
the  burden  of  showing  negligence  is  upon  the  plaintiff. 

In  the  present  case  there  is  not  a  scintilla  of  evidence  that 
the  steam  was  unnecessarily  let  off,  or  that  it  was  done  in  a 
careless  manner  or  recklessly,  in  disregard  of  the  plaintiff^s 
rights.  Wittowski  v.  Wasson,  71  N.  C,  451 ;  Kahn  v.  R.  Co., 
115  N.  C,  638.  "There  is,  or  may  be,  in  every  case  a  pre- 
liminary question  for  the  Judge,  not  whether  there  is  abso- 
lutely no  evidence,  but  whether  there  is  more  than  a  scintilla 
of  evidence  upon  which  a  jury  can  properly  proceed  to  find 
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a  verdict  for  the  party  introducing  it,  upon  whom  the  burden 
of  proof  is  imposed."  Commissioners  1».  ClarTc,  94  U.  S.,  278. 
It  is  well  settled,  thus:  '*While  negligence  is  an  inference 
to  be  drawn  from  the  facts,  the  existence  of  the  facts  them- 
selves must  not  be  left  to  conjecture,  but  facts  must  be  estab- 
lished by  evidence  which  would  warrant  a  reasonable  man  in 
inferring  negligence."  Railroad  v,  Clark,  23  L.  R.  A.,  504. 
The  question  is  not  what  by  possibility  might  be  proved  at 
another  trial,  but  what  has  been  proved  in  this  case. 

The  evidence  on  the  part  of  the  plaintiff  was,  without  re- 
citing it  in  detail,  in  substance :  That  the  defendant's  engine 
was  standing  on  the  side-track  of  defendant's  road,  about 
half  way  between  two  street  crossings  in  the  town  of  War- 
saw; that  the  plaintiff  drove  his  team  by  the  engine  along 
the  adjacent  street  to  the  defendant's  warehouse,  unloaded 
and  returned  on  the  same  street,  and  when  opposite  to  the 
engine  the  engineer  let  off  some  steam  which  flew  in  the  di- 
rection of  the  horses  and  frightened  them ;  that  they  dashed 
towards  the  sidewalk,  threw  the  plaintiff  out  of  his  wagon, 
and  he  was  thereby  injured. 

The  defendant's  evidence  was  in  substance:  That  the 
engine  was  in  good  condition,  was  at  its  usual  place  when 
not  in  action;  that  there  were  times  when  it  is  necessary  to 
tnm  off  steam,  whether  standing  or  in  motion,  to  avoid 
danger  to  the  engine;  that  the  noise  was  not  loud  and  un- 
necessary, and  that  the  plaintiff  did  not  have  his  reins  in 
hand  at  the  time  of  the  accident. 

His  Honor  instructed  the  jury  upon  the  whole  of  the  evi- 
dence to  answer  the  first  issue,  "No,"  and  plaintiff  ap- 
pealed ;  that  is,  "Was  the  plaintiff  injured  through  the  neg^ 
ligence  of  the  defendant?" 

I  think  his  Honor's  ruling  should  be  affirmed. 

FuRCHES^  J.     I  concur  in  the  dissenting  opinion. 
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J.  A.  McALLISTBR,  Receiver  Ac,  ▼.  CHARLES  A.  PURCELL  and 

wife,  MATTIB  PURCELL. 

(Decided  March  28,  1899). 

Mortgage,  First  and  Second — Probate  before  a  Relative  of 

the  Mortgagor, 

1.  Probate  and  private  examination  taken  before  an  officer  are  not 

invalid  simply  because  he  is  related  to  the  parties. 

2.  Such  proceeding  is  not  adversary,  and  is  in  the  nature  of  declar- 

ations against  the  interest  of  the  relatives  making  them. 

Civil  Action^  for  foreclosure  of  mortgage,  tried  before 
Allen,  J,,  at  Spring  Term,  1898,  of  Robeson  Superior 
Court. 

The  defendants  executed  their  land  mortgage  deed  to  the 
plaintiff,  J.  A.  McAllister,  receiver,  on  December  22,  1884, 
to  secure  an  indebtedness  therein  mentioned.  The  probate 
of  acknowledgment  of  the  mortgagors  and  privy  examina- 
tion of  the  feme  defendant  was  taken  before  J.  E.  Purcell, 
Esq.,  a  Justice  of  the  Peace  of  Robeson  County,  who  is  a 
brother  of  defendant  Charles  A.  Purcell.  His  certificate 
was  adjudged  by  the  Clerk  to  be  in  due  form  of  law,  and 
the  deed  was  ordered  to  be  recorded,  and  it  was  recorded 
December  23,  1884. 

While  this  proceeding  for  foreclosure  of  this  mortgage  was 
pending,  the  defendants  executed  another  mortgage  on 
March  26,  1897,  to  Worth  &  Worth,  to  secure  them  a  debt 
mentioned  therein,  on  the  same  land  embraced  in  the  pre- 
vious mortgage  to  the  plaintiff.  This  second  mortgage  was 
duly  proved  and  registered  April  13,  1897. 

On  proper  affidavit  and  order  Worth  &  Worth  were  made 
parties  plaintiffs  to  the  action  for  foreclosure  brought  by 
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McAllister,  receiver,  and  filed  their  complaint,  asking  for 
a  foreclosure  of  their  mortgage,  and  that  it  be  declared  a 
first  lien  on  the  land  included  in  both  mortgages,  alleging 
that  the  probate  of  the  first  mortgage  was  invalid  because 
taken  before  a  Justice  of  the  Peace,  who  was  a  brother  of 
the  mortgagor  Charles  A.  Purcell.  It  was  adjudged  by  the 
Court  that  the  plaintiffs.  Worth  &  Worth,  have  leave  to 
foreclose  their  mortgage,  in  subordination,  however,  to  the 
prior  mortgage  of  McAllister,  receiver.  It  was  further  ad- 
judged by  the  Court,  that  the  motion  of  Worth  &  Worth 
to  have  their  mortgage,  executed  by  the  defendants,  declared 
a  prior  lien  on  the  lands  therein  set  out,  be  denied. 
To  this  ruling  Worth  &  Worth  excepted  and  appealed. 

Mr.  A.  W.  McLean,  for  appellants. 
Messrs,  Proctor  &  Mclntyre  and  Shepherd  &  Bushee,  for 
appellee. 

Culslk,  J.  The  plaintiffs'  mortgage  was  executed  in 
1884  and  duly  registered.  An. interlocutory  decree  of  fore- 
closure thereon  was  entered  in  this  action  in  1890,  but  be- 
fore sale  made  the  defendants  executed  a  second  mortgage 
to  Worth  &  Worth,  in  1897,  who  are  made  parties  defendant 
and  plead  that  they  should  be  preferred  in  the  decree  of 
foreclosure  by  reason  of  the  fact  (which  is  admitted)  that 
the  Justice  of  the  Peace  who  took  the  acknowledgment  of 
Purcell,  the  mortgagor,  and  the  privy  examination  of  his 
wife,  was  the  brother  of  Purcell.  Whether  this  made  the 
registration  of  the  first  mortgage  taken  upon  such  acknowl- 
edgment and  privy  examination  void,  is  the  vital  question 

in  this  case,  for  if  it  did,  no  notice  of  the  first  unregistered 

• 

mortgage,  however  full  and  explicit  (Quinnerly  v.   Quin- 
nerly,  114  N.  C,  145)    would  bind  the  second  mortgagee. 
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and  the  interlocutory  judgment  of  foreclosure  was  effective 
therefore  only  as  between  the  parties  thereto. 

In  White  v,  Connelly,  105  N.  C,  72,  Turner  v,  Connelly^ 
Ibid,  72,  and  Freeman  v.  Person,  106  N.  C,  263,  it  was  held 
that  by  virtue  of  The  Code,  section  104  (3)  the  probate  of  a 
deed  by  a  Clerk  of  the  Court,  though  upon  an  acknowledg- 
ment and  privy  examination  taken  by  a  Justice  of  the  Peace, 
is  void,  if  the  Clerk  or  his  wife  is  a  party  to  the  deed  or  a 
subscribing  witness  thereto. 

Long  V.  Crews,  113  N.  C,  256,  holds  that  an  acknowl- 
edgment and  privy  examination  taken  before  a  Justice  of  the 
Peace  is  a  judicial,  or  at  least,  a  qiuisi  judicial  act,  and  cites 
numerous  cases  where  probate  and  registration  were  void 
because  based  upon  an  acknowledgment  and  privy  examina- 
tion before  an  officer  who  by  reason  of  his  locality  had  no 
power  to  take  them.  This  was  a  defect  apparent  upon  the 
face  of  the  record.  Long  v.  Crews  went  further  and  held 
that  the  same  principle  invalidated  an  acknowledgment  and 
privy  examination  before  an  officer  who  was  a  party,  trustee 
or  cestui  que  trust  in  the  deed.  The  decisions  have  carried 
the  doctrine  no  further.  Here,  neither  the  probate  nor  the 
acknowledgment  and  privy  examination  was  had  before  an 
officer  who  was  either  party,  trustee  or  cestui  que  trust  in 
the  deed,  and  the  Justice  of  the  Peace  and  the  grantors  re- 
sided within  the  county  in  which  the  acknowledgment  and 
privy  examination  were  taken,  as  was  provided  by  The  Code, 
section  1246  (1),  and  if  there  had  been  defects  in  the  last 
regard  it  was  remedied  by  the  curative  Acts  (1891,  Ch.  12, 
and  1893,  Ch.  293)  before  the  second  mortgage  was  exe- 
cuted. Williams  v.  Kerr,  113  N.  C,  306;  Barrett  v.  Bar- 
rett, 120  N.  C,  127. 

There  is  no  principle  of  law,  nor  precedent,  which  inval- 
idates an  acknowledgment  and  privy  examination  taken  be* 
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fore  an  oflBcer  who  has  neither  any  interest  in  the  instrument 
nor  is  a  party  thereto,  simply  because  he  is  related  to  the  par- 
ties. Such  proceeding  is  not  advisory,  and  {he  acknowledgment 
and  privy  examination  are  in  the  nature  of  declarations 
against  interest  of  the  relatives  making  them.  The  persons 
claiming  thereunder  are  strangers.  Certainly  an  officer  can 
administer  an  oath  to  a  relative  in  an  ex  parte  proceeding 
in  which  the  officer  is  neither  a  party  nor  interested,  and  this 
is  of  no  higher  dignity.  While  propriety  might  discourage 
an  officer  taking  acknowledgment  and  privy  examination 
of  instruments  where  the  parties  thereto  are  nearly  related 
to  him,  there  is  no  ill^ality  attaching  to  his  action. 

The  Court  below  properly  adjudged  that  in  the  decree  of 
foreclosure  the  second  mortgage  must  be  subordinate  to  the 
first  mortgage. 

Affirmed. 


I.  M.  PROCTOR  and  B.  F.  MONTAQUE,  attorney  of  I.  M.  Proctor* 
T.  GEORGIA  HOME  INSURANCE  COMPANY. 

(Decided  March  28,  1899). 

Necessary  Parties — Practice, 

1.  Where  a  mortgac;or  of  land,  as  additional  security,  took  out  a 
fire  Insurance  policy,  on  the  buildings,  containing  a  clause, 
as  follows:  "Loss,  if  any,  payable  to  B.  F.  Montague,  attor- 
ney, and  assured,  as  their  interests  may  appear,"  a  loss  by  fire 
having  occurred,  the  assured  Is  a  necessary  party  in  an 
action  upon  the  policy  to  recover  the  loss. 

3.  Upon  the  return  of  the  case,  the  Court  below  may,  in  its  discre- 
tion, permit  an  amendment,  making  the  assured  a  party. 
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Civil  Action^  upon  a  fire  insurance  policy,  to  recover  a 
loBS  by  fire,  tried  before  Timberlake,  J.,  at  April  Term, 
1898,  of  Wake  Superior  Court,  on  appeal  from  Justice's 
Court. 

One  Ben  McCullers  borrowed  $110  of  B.  F.  Montague, 
attorney  of  plaintiflF,  I.  M.  Proctor,  and  executed  a  mortgage 
to  Montague,  attorney,  to  secure  the  debt,  and  as  additional 
security  insured  the  buildings  on  the  land  against  fire  in  the 
Georgia  Home  Insurance  Company.  The  policy  contained 
the  clause,  "Loss,  if  any,  payable  to  B.  F.  Montague,  attor- 
ney, and  assured,  as  their  interests  may  appear." 

In  July,  1893,  McCullers  left  the  State  under  a  criminal 
charge  and  has  not  since  been  heard  from,  after  diligent  ef- 
forts to  find  him.  In  January,  1894,  during  the  continu- 
ance of  the  policy,  the  buildings  insured  were  destroyed  by 
fire,  and  this  action  was  brought,  upon  a  refusal  to  pay,  to 
recover  the  loss  to  the  extent  of  the  amount  due  upon  the 
debt.  The  defendant  demurred  to  the  complaint  because  of 
defect  of  parties  plaintiff,  the  assured,  Ben  McCullers, 
should  be  a  party  to  said  action.  His  Honor  overruled  the 
demurrer  and  gave  judgment  for  the  plaintiff  for  $100,  con- 
ceded to  be  balance  due  upon  the  debt  owing  by  McCullers. 

Defendant  excepted  and  appealed. 

Mr,  Edward  C.  Smith,  for  defendant  (appellant). 
Mr.  Armistead  Jones,  for  plaintiff. 

Claek,  J.  One  McCullers,  having  given  to  the  plaintiff  a 
mortgage  on  realty  for  $110  as  collateral  security,  took  out 
a  policy  in  the  defendant  company  for  $150,  expressed  to 
be  paid  to  the  plaintiff  and  insurer  "as  their  interests  may 
appear."  A  fire  occurred  and  the  loss  of  $150  has  been  sus- 
tained.    McCullers  has  departed  the  State    or    keeps    his 
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whereabouts  unknown,  and  this  action  is  brought  by  the 
mortgagee  alone,  and  the  question  is,  can  it  be  sustained  or 
is  McCuUers  a  necessary  party  t 

We  are  of  the  opinion  that  he  is.  As  to  the  mortgaged 
property,  the  mortgagee,  being  made  trustee,  can  upon 
proper  advertisement  sell  and  receive  the  proceeds  by  virtue 
of  the  trust  expressed  in  the  mortgage,  i.  e,  to  pay  the  debt 
and  to  pay  the  surplus  to  the  mortgagor.  But  that  is  not  the 
contract  as  to  the  policy  of  insurance.  It  is  not  made  payable 
tothemortgagor,oratrustee.  It  is  made  payable  to  two  persons 
"as  their  interests  may  appear."  The  defendant  would  not 
be  released  by  a  payment  to  either  one  from  its  obligation 
to  the  other.  Suppose  the  mortgagee  could  not  be  found, 
would  a  payment  of  the  whole  to  the  mortgagor  discharge 
the  defendant?  It  is  simply  a  case  of  an  obligation,  irre- 
spective of  the  relation  between  the  payees,  to  A.  and  B.  "as 
their  respective  interests  may  appear,"  and  until  that  is  ascer- 
tained, the  defendant  would  not  be  acquitted  if  he  pay  one 
too  much,  nor  can  a  judgment  ascertaining  the  amount  due 
to  one  be  a  bar  upon  the  other  unless  made  a  party,  with  oppor- 
tunity to  contest  as  to  the  amount  of  his  interest.  It  may 
be  that  a  part  or  the  whole  of  the  mortgage  debt  has  been 
paid. 

These  principles  are  so  elementary  that  we  presume  the 
question  now  raised  would  never  have  entered  the  mind  of 
any  one  but  for  the  practical  difficulty  in  getting  service 
upon  McCullers. 

There  is  an  historical  illustration  of  the  principle  in  the 
incident  which  first  brought  Thomas  Egerton,  afterwards 
the  famous  Lord  Chancellor  EUesmere,  into  notice  and  which 
is  thus  given  by  Lord  Campbell  in  his  "Lives  of  the  Lord 
Chancellors" :  "Three  graziers  had  deposited  a  sum  of  money 
with  a  worthy  old  lady  who  kept  an  inn  in  Smithfield,  to  be 
returned  on  their  joint  application.     One  of  them,  pretend- 
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ing  he  had  authority  to  receive  it,  induced  her  to  give  him 
the  whole  sum  and  absconded  with  it.  The  other  two 
brought  their  action  against  her  and  (as  the  story  goes)  were 
about  to  recover,  when  young  Egerton,  then  a  law  student, 
asked  as  amicus  curiae  to  point  out  a  fatal  objection  which 
had  escaped  her  counsel  as  well  as  the  Judge.  Said  he,  'This 
money,  by  the  contract,  was  to  be  returned  to  three,  but  two 
only  sue;  where  is  the  third f  Let  him  appear  with  the 
others;  till  then  the  monev  can  not  be  demanded  of  her/ 
The  result  was  the  plaintiffs  were  nonsuited"  and  the  young 
student  had  taken  his  first  step  towards  success  in  a  profes- 
sion in  which  fame  never  comes  by  chance,  though  accidents 
may  furnish  opportunities. 

Jf aturally,  McCullers  should  be  a  party  plaintiff,  but  if  he 
does  not  come  in  and  make  himself  co-plaintiff,  The  Code 
(section  185)  provides  that  he  may  be  made  a  defendant,  the 
reason  thereof  being  stated  in  the  complaint  If  the  policy 
had  been  made  payable  to  the  mortgagee  alone,  then  he 
could  have  maintained  the  action,  the  amount  of  the  loss 
when  paid  over  to  him  being  held  on  the  same  trust  as  the 
mortgaged  property,  t.  e.  to  pay  his  debt  and  the  surplus,  if 
any,  to  be  paid  by  him  to  the  mortgagor.  But,  here,  the  con- 
tract is  that  the  defendant  is  to  pay  A.  and  B. ;  neither  A. 
nor  B.  is  made  agent  or  trustee  for  the  other ;  and  not  only 
that,  but  the  amount  made  payable  to  each  is  left  to  be  detei^ 
mined,  if  not  by  agreement,  then  by  an  action  in  which  both 
payees  and  the  defendant  must  be  parties,  and  The  Code 
[section  424  (1)]  provides  that  the  judgment  in  such  cases 
shall  be  framed  "to  determine  the  ultimate  rights  of  the 
parties  on  each  side  as  between  themselves." 

It  was  error  to  refuse  to  sustain  the  demurrer  for  failure 
to  make  a  necessary  party.  It  was  not  waived  by  the  subse- 
quent agreement  as  to  the  facts,  presenting  the  question  of 


H.  C]  FEBRUAEY  TEEM,  1899.  269 


Blagkwell  v.  Blackwell. 


the  necessity  of  making  McCuUers  a  party,  as  a  question  of 
law  to  the  Conrt.  When  the  case  goes  back,  it  will  be  in  the 
discretion  of  the  Court  below  to  permit  an  amendment  mak- 
ing McCuUers  a  party.  Code,  section  273 ;  Plemmons  v. 
Improvement  Co.,  108  N.  C,  614;  Bray  v.  Creehmore,  109 
N.  C,  49.  WTiether  sufficient  service  by  publication  can  be 
made  upon  McCuUers  under  The  Code,  section  218,  sub- 
section 2  and  4,  is  a  question  not  now  before  us.  We  can  pass 
only  upon  action  taken  below  and  exception  noted  thereto. 
Error. 


LJSLIA  BLACKWELL  v.  JOHN  B.  BLACKWELL. 
(Decided  March  28,   1899). 

Deed,   Construction  of — Repugnant   Clauses. 

If,  in  a  deed,  there  be  two  clauses  so  repugnant  to  each  other  that 
they  can  not  stand  together,  the  first  shall  be  received,  and 
the  latter  rejected,  differing  in  this  respect  from  a  will. 

Civil  Action,  for  the  possession  and  control  of  land,  sub- 
ject to  the  defendant's  marital  right  of  ingress  and  egress, 
tried  before  TimherlaJce,  J.,  at  Fall  Term,  1898,  of  Oaswell 
Superior  Court. 

The  plaintiff  was  wife  of  defendant. 

The  case  turned  upon  the  proper  construction  of  a  deed 
executed  by  the  parents  of  the  plaintiff.  Under  this  deed,  the 
plaintiff  claimed  a  fee  simple  interest ;  the  defendant  claimed 
a  life  estate.  Upon  this  deed  being  read  in  evidence  by  the 
plaintiff,  his  Honor  intimated  that  the  defendant  was  enti- 
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tied  under  it  to  a  life  estate,  and  that  the  plaintiff  could  not 
recover,  whereupon  the  plaintiff  submitted  to  judgment  of 
nonsuit  and  appealed.  The  essential  portions  of  the  deed 
are  quoted  in  the  opinion. 

Mr.  John  W,  Graham,  for  plaintiff  (appellant). 

Messrs,  J.  A,  Long  and  Shepherd  &  Bushee,  for  defendant. 

Faircloth,  O.  J.  The  plaintiff  instituted  this  action 
against  the  defendant,  her  husband,  for  possession  of  certain 
tracts  of  land,  subject  to  his  marital  right  of  ingress  and 
egress,  and  for  the  exclusive  control  of  the  rents  and  profits  of 
these  lands.  She  claims  to  be  the  owner  in  fee,  and  he  claims 
to  have  a  life  estate  in  them.  The  whole  matter  turns  upon  the 
construction  of  a  deed  from  plaintiff's  father  and  wife  to  her, 
dated  December  22,  1887. 

The  deed,  in  the  premises,  says,  we  "give,  grant,  convey 
and  confirm  unto  the  said  Lelia  E.  Blackwell  (plaintiff), 
her  heirs  and  assigns,  two  tracts  of  land.  . .  .to  have  and  to 
hold  the  said  lands  and  premises  together  with  all  the  appur- 
tenances thereto  belonging,  and  we,  .  . . .,  do  warrant,  and 
will  forever  defend  the  said  title  to  the  above-described  land 
and  premises  to  the  said  Lelia  E.  Blackwell,  her  heirs  and 
assigns,  against  the  claim  or  claims  of  all  persons  whatso- 
ever." The  deed  then  concludes,  '*!  give,  grant  and  convey 
unto  the  said  John  B.  Blackwell  (defendant),  under  any 
and  all  circumstances,  the  above-described  land  and  premises 
during  the  term  of  his  natural  life,  together  with  all  the  rents 
and  profits  arising  therefrom." 

After  the  deed  was  put  in  evidence,  his  Honor  expressed 
the  opinion  that  the  defendant  was  entitled  to  a  life  estate 
and  that  the  plaintiff  could  not  recover.  Nonsuit  and  appeal 
by  plaintiff. 

In  earlier  times  the  rule  of  construction  was  that  the  first 
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conveying  clause  in  a  deed  and  the  last  clause  in  a  will  would 
control  the  estate.  In  modem  times,  the  Courts,  looking 
through  a  deed,  will  transpose  words  or  sentences,  if  thereby 
they  can  effectuate  the  intention  of  the  grantor,  if  it  can  be 
done  without  defeating  the  intent  in  any  other  part.  But  if 
in  a  deed  there  be  two  clauses  so  repugnant  to  each  other  that 
they  can  not  stand  together,  the  first  shall  be  received  and  the 
latter  rejected,  differing  in  this  respect  from  a  will.  2  Bl. 
Com.,  381. 

Where  exceptions  or  reservations  appear  in  a  deed,  they 
retain  in  the  grantor  certain  interests  which  do  not  pass. 
When,  however,  the  fee  is  conveyed  to  A.  in  one  part,  and  the 
fee  or  a  part  thereof  is  conveyed  to  B.  in  another  part,  these 
provisions  are  irreconcilable  and  repugnant,  and  one  must 
yield  to  the  other.  In  Hoifner  v.  Irwin,  20  N.  C,  433,  the 
whole  interest  was  conveyed  in  the  premises  to  one  per- 
son, but  in  the  habendum  it  was  limited  to  another.  Held, 
that  the  latter  was  repugnant  to  the  former,  and  void.  The 
same  conclusion  is  arrived  at  in  2  Bl.  Com.,  381;  4  Kent 
Com.,  468  (5),  and  in  9  Am.  &  Eng.  Enc.  (2nd.  Ed.),  139. 
Applying  these  principles  to  the  deed  before  us,  the  conclud- 
ing clause  is  in  conflict  with  the  first  part.  The  intention 
is  dear  in  each  case.  In  the  premises,  the  fee  is  conveyed 
to  the  plaintiff,  and  afterwards  a  life  estate  to  the  defendant 
in  the  same  lands.  If  the  first  intent  in  the  premises,  ex- 
pressed in  apt  language  and  repeated  in  the  warranty  clause, 
is  to  be  observed,  then  there  is  nothing  left  to  satisfy  the  in- 
tent in  the  last  clause.  Putting  either  in  force,  that  necessa- 
rily defeats  the  intent  in  the  other ;  and,  as  above  shown,  the 
first  expression  is  the  controlling  part  of  the  deed. 

We  hold,  therefore,  that  the  last  clause  of  the  deed  is  void, 
and  that  the  plaintiff  is  entitled  to  judgment  in  her  favor. 
.  Beversed. 
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w.  J.  Mcdonald  et  ai  y.  mrs.  o.  h.  inqram. 

(Decided  March  28.   1899). 

Laifidlord  and  Tenant —  Summai'y  Ejectment — Justice* s  Ju- 
risdiction. 

1.  The  Jurisdiction  of  a  Justice  of  the  Peace  in  actions  for  poeses- 

sion  of  land  is  statutory,  and  is  limited  to  landlord  and  ten- 
ant; where  title,  legal  or  equitable,  is  involyed,  the  jurlsdio- 
tion  is  ousted. 

2.  The  mere  plea  of  ownershp  will  not  oust  the  Jurisdiction;  the 

trial  will  proceed  until  it  is  apparent  from  the  eyidence  that 
the  question  of  title  is  inyolyed. 

3.  The  only  question  in  this  proceeding  for  trial  is:    Was  the  de- 

fendant the  tenant  of  plaintiff,  and  does  she  hold  oyer  after 
the  expiration  of  the  tenancy? 

4.  A  mere  offer  to  sell  back  at  cost— one-third  cash  and  balance  on 

time,  not  accepted — does  not  constitute  an  equitable  relation 
between  the  parties. 

SuMMAKY  Proceedinq  in  ejectment,  taken  on  appeal  from 
the  Justice's  Court  of  Cumberland  County,  and  tried  be- 
fore Allen,  J.,  at  March  Term,  1898. 

The  plaintiff  claimed  that  defendant  was  his  tenant,  had 
paid  him  rent,  that  her  tenancy  had  expired  and  she  was  hold- 
ing over.  The  defendant  admitted  possession,  denied  the 
tenancy,  and  claimed  that  she  was  the  equitable  owner  of  the 
property. 

The  only  issue  submitted  to  the  jury  was :  "Is  the  plaintiff 
entitled  to  the  possession  of  the  premises  described  ?"  which 
issue  his  Honor  instructed  the  jury  to  answer,  No. 

Plaintiff*  excepted.  Verdict  and  judgment  for  defendant 
Appeal  by  plaintiff. 

The  evidence  and  contentions  of  the  parties  are  stated  in 
the  opinion. 
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Messrs.  N.  A.  Sinclair  and  N.  W,  Bay,  for  plaintiff  (ap- 
pellant). 

Mr.  R.  P.  Buxton,  for  defendant. 

FuBCHEs^  J.  This  is  a  summary  proceeding  in  ejectment 
commenced  in  the  Court  of  a  Justice  of  the  Peace. 

Plaintiff  claims  that  defendant  was  his  tenant,  having 
rented  the  property  from  him  for  which  she  paid  him  rent 
for  about  14  months ;  that  such  tenancy  had  expired,  but  that 
defendant  continued  to  hold  possession,  and  refused  to  va- 
cate the  property. 

Defendant  admitted  possession,  denied  the  tenancy,  and 
alleged  that  she  was  the  equitable  owner  of  the  house  and 
lot  in  controversy. 

From  the  evidence,  it  seems  that  the  defendant  had  once 
been  the  owner  of  the  property,  but  that  she  had  sold  and 
conveyed  it  to  the  plaintiff.  Plaintiff  testified  that  after  he 
became  the  owner  of  the  property,  he  rented  it  to  defendant 
at  $8  per  month,  which  was  afterwards  reduced  to  $7  per 
month;  that  defendant  continued  to  occupy  the  property 
and  to  pay  rent  therefor  at  the  agreed  rate  for  about  14 
months,  when  she  ceased  to  pay  rent  and  refused  to  surrender 
the  possession.  The  defendant  admitted  the  payment  of  the 
money  but  denied  that  it  was  paid  as  rent,  and  alleged  that 
plaintiff  had  agreed  to  let  her  have  the  property  back,  and 
that  the  payments  were  made  under  that  contract,  and  not  aa 
rent. 

The  defendant  offered  evidence  which  she  claims  tended  to 
show  the  truth  of  her  contentions,  and  his  Honor,  being  of 
the  opinion  that  the  title  to  the  lot  was  involved,  dismissed 
the  action  for  want  of  jurisdiction. 

The  jurisdiction  of  a  Justice  of  the  Peace  in  actions  for 
possession  is  entirely  statutory,  and  is  limited  to  landlords 
124—18 


274  IN  THE  SUPEEME  OOUET.  [124 

McDonald  v.  Ingram. 

and  tenants.  If  title  is  involved,  he  can  not  proceed  with 
the  trial  for  want  of  jurisdiction.  But  the  plea  of  ownership 
by  the  defendant  will  not  oust  the  jurisdiction  of  the  Court ; 
but  it  will  proceed  with  the  trial  until  it  is  made  to  appear 
from  the  evidence  that  the  question  of  title  is  involved.  The 
only  question  the  Court  can  try  under  the  statute  in  this  pro- 
ceeding is :  "Was  the  defendant  the  tenant  of  plaintiff,  and 
does  she  hold  over  after  the  expiration  of  the  tenancy  ?" 

It  seems  that  Justices  of  the  Peace,  as  between  landlords 
and  tenants  have  concurrent  jurisdiction  with  the  Superior 
Courts.  And  as  Justices  of  the  Peace  have  no  jurisdiction 
to  declare  or  to  enforce  equity,  that  in  such  cases,  as  they 
have  Justice's  jurisdiction,  they  stand  very  much  as  they 
would  have  stood  in  actions  of  ejectment  at  law  before 
the  joinder  of  jurisdictions  of  law  and  equity  in  the  same 
Court.  And  if  we  were  to  give  the  statute  and  the  proceed- 
ings thereunder  this  interpretation,  it  would  seem  that  to 
oust  the  jurisdiction,  the  title  so  pleaded  by  the  defendant 
should  arise  after  the  tenancy  alleged  by  plaintiff  had  com- 
menced. This  view  seems  to  be  sustained  as  to  legcU  titles, 
but  not  as  to  equitable  titles,  in  Davis  v.  Davis,  83  N.  C,  71 
and  Parker  v.  Allen,  84  N.  C,  466. 

Why  there  should  be  a  difference  between  legal  and  equi- 
table titles  (if  there  is)  does  not  plainly  appear.  But  it  is 
held  in  Parker  v.  Allen,  supra,  that  if  there  is  evidence  tend- 
ing to  establish  an  equitable  title  in  the  defendant,  and  the 
Court  finds  from  such  evidence  this  contention  in  favor  of 
the  defendant,  and  dismisses  the  action  for  want  of  jurisdic- 
tion, his  action  is  final,  as  this  Court  has  no  right  to  review 
the  Court  below  upon  findings  of  fact.  But  if  there  is  no 
evidence  to  support  the  findings  of  the  Court  below,  it  then 
becomes  a  question  of  law,  and  this  Court  has  the  right  to 
review  and  reverse  the  judgment  appealed  from. 
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This  is  the  case  we  now  have  under  consideration.  There 
is  no  claim  that  defendant  has  a  legal  title  to  the  property. 
There  is  nothing  to  show  a  parol  trust,  as  plaintiff  holds  title 
under  a  deed  from  defendant,  without  any  claim  tliat  it  has 
any  conditions,  limitations  or  defeasance.  The  only  claim 
the  defendant  makes,  or  offers  evidence  to  support,  is  that  the 
plaintiff  promised  to  sell  the  property  hack  to  her,  which, 
if  true,  would  he  insuJBScient  to  give  the  defendant  any  equi- 
table estate  or  title  to  the  lot,  unless  it  was  reduced  to  writ- 
ing and  signed  by  the  plaintiff  or  some  one  authorized  to 
sign  it  for  him.  But  the  evidence  introduced  utterly  fails  to 
show  that  there  was  ever  any  contract  on  the  part  of  plaintiff 
to  sell  her  back  this  property.  It  plainly  appears  that  he  of- 
fered to  sell  it  back  to  the  defendant  for  what  it  had  cost  him — 
one-third  cash  and  balance  on  time.  But  she  did  not  accept 
this  offer.  And  while  it  does  not  affect  the  matter  before  us, 
we  must  say  that  there  is  nothing  in  the  case  that  has  any 
tendency  to  show  but  what  the  plaintiff  has  acted  fairly  and 
honorably  with  the  defendant  in  this  whole  transaction. 

As  there  is  no  evidence  tending  to  establish  an  equitable  title 
i  n  defendant  ,there  was  error  in  dismissing  the  action.  And  there 
must  be  a  new  trial,  when  the  matter  will  be  submitted  to  a 
jury  upon  proper  issues  as  to  whether  the  defendant  is  or 
was,  when  this  action  commenced,  the  tenant  of  the  plaintiff, 
and  whether  that  tenancy  had  terminated. 

Sew  triaL 
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JAMES  H.  PURYEAR  et  ala,  children  of  defendant  Dr.  J.  D.  Pur- 
year  and  heirs-at-law  of  Susan  Ann  Puryear,  deceased,  wife  of  said 
Dr.  J.  D.  Puryear,  and  A.  W.  GRAHAM,  v.  FANNIE  SAN- 
FORD  et  cUs,  heirs-at-law  of  Dr.  James  L.  Sanford;  MRS. 
REBECCA  SA.NFORD,  widow  of  Dr.  James  L. 
Sanford ;  and  DR.  J.  D.  PURYEAR. 

(Decided  March  28,   1899). 

Injunctive  Relief. 

1.  A  Court  of  Equity  will  not  enjoin  a  mere  trespass,  unless  irrepa- 
rable damage  is  threatened — the  remedy  at  law  is  more  effectual 
and  appropriate,  being  both  preventive  and  punitive. 

Application  for  equitable  relief,  praying  for  the  cancel- 
lation of  a  deed  held  by  defendants;  also  for  an  injunction 
against  any  conveyance  of  the  land  by  them,  or  any  inter- 
fering with  or  attempting  to  enter,  or  other  acts  of  owner- 
ship over  the  land,  or  its  mineral  interests. 

The  cause  was  pending  in  the  Superior  Court  of  Gbanville 
County.  The  restraining  order  was  granted  by  Timber^ 
lake,  J.,  and  continued  to  the  hearing  at  Chambers^  Sep- 
tember 17,  1898.     Defendants  excepted,  and  appealed. 

statement  of  case  on  appeal  to  supreme  court. 

North  (.-arolina — Granville  County. 
In  the  Superior  Court. 

James  H.  Puryear,  Wm.  L.  Puryear,  by  James  H.  Puryear, 
guardian,  B.  R.  Puryear  and  Bettie  F.  Puryear,  his 
wife,  and  A.  W.  Graham,  Plaintiffs, 

V, 

Fannie  Sanford,  Ada  Sanford,  Cora  Sanford,  Benj.  Yancey 
and  Helen,  his  wife;  W.  D.  Gregory  and  Anna,  his 
wife ;  S.  B.  Klapp  and  Mollie,  his  wife ;  M.  L.  Hurley, 
and  Pattie,  his  wife;  R.  T.  Chandler  and  Rose,  his 
wife;  W.  N.  Haskins  and  Willie,  his  wife;  Mrs.  Re- 
becca Sanford  and  Dr.  Jas.  D.  Puryear,  defendants. 
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This  action  was  instituted  by  plaintiffs  against  the  de- 
fendants, for  the  purpose  of  having  the  deed  executed  on  the 
14th  day  of  February,  1868,  by  Dr.  James  D.  Puryear,  one 
of  the  defendants,  to  the  late  Dr.  James  L.  Sanford,  the  an- 
cestor of  the  feme  defendants,  delivered  up  to  the  Court  to 
be  cancelled  on  the  ground  that  said  deed  is  a  cloud  upon 
plaintiff's  alleged  title  to  the  tract  of  land  described  in  their 
complaint. 

Upon  reading  and  considering  the  complaint,  which  is 
duly  verified  by  the  Hon.  A.  W.  Graham,  one  of  the  plain- 
tiffs, and  the  affidavits,  his  Honor  E.  W.  Timberlake,  Judge, 
&C.,  on  the  10th  day  of  August,  1898,  made  an  order,  copies 
of  which  he  caused  to  be  issued  by  the  Clerk  of  the  Superior 
Court  of  Granville  County,  and  which  copies  were  duly 
served  on  the  defendants,  restraining  them  from  executing 
and  delivering  any  deed,  or  deeds,  conveying  the  land,  or 
any  part  thereof,  described  in  said  complaint,  to  any  person, 
or  persons,  whatsover,  directly  or  indirectly;  or  from  rent- 
ing or  leasing  said  land  or  any  part  of  it,  to  any  person  or 
persons  whatsoever,  or  from  executing  any  option,  contract 
or  obligation  for  the  sale  or  renting  or  leasing  said  property 
to  any  person  or  persons  or  from  entering  upon  or  exercising 
any  control  or  act  of  ownership  upon  said  land  until  the  9th 
day  of  September,  1898,  at  which  time  the  defendants  were 
notified  to  appear  before  his  Honor  at  the  court-house  in 
Durham,  and  show  cause,  if  any  they  had,  why  said  injunc- 
tion (restraining  order)  should  not  be  made  perpetual.  Af- 
terwards the  hearing  of  said  motion  was  continued  by  his 
Honor  to  be  heard  by  him  at  Chambers,  in  Graham,  on  the 
17th  day  of  September,  1898,  at  which  time  and  place  his 
Honor  continued  the  restraining  order,  theretofore  made  by 
him,  on  the  10th  day  of  August,  1898,  until  the  hearing 
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or  trial  of  said  action;  and  further  ordered  and  adjudged 
that  "plaintiffs  recover  the  costs  of  this  proceeding."  From 
which  order  or  judgment  the  defendants  appealed  to  the  Su- 
preme Court.  Notice  of  appeal  accepted  by  plaintiffs.  Ap- 
peal bond  fixed  at  $20.  Defendants  allowed  until  Septem- 
ber 29th  to  serve  statement  of  case  on  appeal  on  the  plain- 
tiffs, and  plaintiffs  allowed  until  October  4th  to  serve  counter 
statement  of  case  on  appeal  on  the  defendants. 

Appellees'  case  on  appeal.    September  28th,  1898. 

Winston  &  Fuller, 
Attorneys  for  Appellees. 

We  agree  to  the  foregoing  statement  of  case  by  appellees. 
This  Sept.    30th,  1898.         Edwabds  &  Koystbb, 

Attorneys  for  Appellants. 

Montgomery,  J.  The  plaintiff  A.  W.  Graham  claims 
an  interest  in  the  minerals,  mineral  rights  and  privileges 
in  the  tract  of  land  described  in  the  complaint,  by  virtue  of 
an  alleged  contract  in  writing  between  himself  on  the  one 
part,  and  the  other  plaintiffs  and  the  defendant  J.  D.  Pur- 
year  on  the  other  part.  As  to  the  plaintiff's  title  to  the 
property,  the  all^ations  in  the  complaint  are  (in  substance) 
that  in  1862  the  defendant  J.  D.  Puryear  contracted  with 
Seth  D.  Pool  to  purchase  the  land  for  his  wife,  Susan  Ann 
Puryear,  and  that  with  her  money  the  land  was  paid  for; 
that  Mrs.  Puryear,  with  her  husband,  went  into  possession 
of  the  land  and  the  mineral  rights  incident  thereto  in  the 
same  year,  the  deed,  however,  having  been  executed  by  Pool 
to  Puryear,  the  husband;  that  Mrs.  Puryear  and  her  hus- 
band remained  in  the  adverse,  notorious  and  continuous  pos- 
session of  the  property  up  to  the  time  of  her  death,  which 
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occurred  in  1886,  and  that  since  her  death  the  plaintiffs 
other  than  Graham,  as  heirs-at-law  of  their  mother,  Mrs. 
Purjear,  have  been  in  possession  of  the  land,  adverse  and 
open,  and  are  still  in  possession ;  and  that  the  plaintiff  Gra- 
ham, after  his  contract  in  reference  to  the  mineral  interests 
and  privileges  with  the  other  plaintiffs  and  the  defendant 
Pnryear,  went  into  possession  of  the  mineral  rights  and 
privil^es.  It  is  further  alleged  on  the  part  of  the  plaintiffs 
that  after  the  registration  of  the  contract  between  Graham 
and  the  other  plaintiffs  and  the  defendant  Puryear,  there 
was  found  among  the  papers  of  the  administrator  of  Dr.  San- 
ford,  father  of  the  female  defendants,  except  Mrs.  Rebecca 
Sanford,  who  is  his  widow,  a  deed  purporting  to  have  been 
made  by  the  defendant  J.  D.  Puryear  to  Dr.  Sanford,  dated 
February  14,  1868,  for  one  hundred  acres  of  land  "on  the 
waters  of  Crooked  Fork  adjoining  the  lands  of  W.  M.  Hill, 
Thomas  Chandler  and  others,"  for  the  consideration  of  $150. 
It  is  not  alleged  in  the  complaint  that  the  one  hundred  acres 
above  mentioned  are  a  part  of  the  tract  of  land  described 
in  the  complaint,  but  the  defendant  in  his  answer  admits 
such  to  be  the  fact.  That  deed  was  recorded  on  the  12  th 
of  April,  1898,  after  the  registration  of  the  contract  between 
Graham  and  the  other  plaintiffs  and  the  defendant  Puryear. 
The  plaintiffs  further  alleged  that  they  had  no  knowledge 
of  the  existence  of  the  last-mentioned  deed  until  after  its 
registration.  Another  allegation  is  that  the  defendants,  ex- 
cept the  defendant  Puryear,  set  up  a  claim  and  ownership 
to  the  land  and  have  obstructed  a  sale  contemplated  by  Gra- 
ham of  his  mineral  interest  in  the  land,  to  his  irreparable 
injury,  and  that  by  reason  of  the  acts  and  words  of  the  de- 
fendants and  the  deed  from  Puryear  to  Sanford,  the  co- 
plaintiffs,  with  Graham,  will  be  prevented  from  executing 
their  contract,  by  which  they  will  suffer  irreparable  injury. 
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The  relief  sought  by  the  plaintiffs  in  this  action  is  that 
the  defendant  Puryear  may  be  declared  a  trustee  for  the 
plaintiffs,  and  that  the  alleged  parol  trust  originally  created 
for  Mrs.  Puryear,  as  set  out  in  the  complaint,  when  the  land 
was  conveyed  by  Pool  to  the  defendant  Puryear,  may  be 
established ;  and  for  the  removal  of  the  alleged  cloud  on  the 
title  to  the  property  caused  by  the  acts  and  words  of  the  de- 
fendants and  the  deed  to  Sanford. 

The  defendants,  other  than  Dr.  Puryear,  in  their  answer, 
deny  the  allegations  of  the  plaintiffs  as  to  their  title  to  the 
land  and  of  the  plaintiff  Graham  to  the  mineral  rights 
and  interests  therein,  and  aver  that  they  are  the  owners  of 
the  one  hundred  acres  mentioned  in  the  deed  from  Puryear 
to  Sanford. 

An  injunction  restraining  the  defendants  from  executing 
any  deed  or  deeds  to  said  land,  minerals  or  mineral  rights, 
or  from  their  attempting  to  enter  upon  the  lands,  was  prayed 
for  by  the  plaintiffs  and  granted  by  his  Honor,  who  heard 
the  motion,  to  be  continued  till  the  final  hearing.  The  mat- 
ter now  before  us  for  decision  grows  out  of  the  appeal  of 
the  defendants  from  the  order  granting  the  injunction. 

We  are  of  the  opinion  that  his  Honor  erred  in  granting 
the  injunction.  There  was  no  allegation  that  the  defend- 
ants threatened  or  intended  to  enter  upon  the  land,  but  on 
the  contrary  the  plaintiffs  alleged  that  the  defendants  had 
threatened  to  bring  suit  for  its  recovery.  It  does  not  appear 
that  the  defendants  were  unable  to  answer  in  damages  for 
any  trespass  upon  the  land  they  might  commit.  But  if  in- 
solvency of  the  defendants  had  been  alleged  and  they  had 
threatened  to  enter  upon  the  land,  we  do  not  see  how  they 
could  have  been  restrained  from  making  such  entry,  even 
though  the  deed  under  which  they  claimed  was  obviously  in- 
valid.   "Such  entry  as  a  Court  can  enjoin  is  only  an  entry 
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under  force  or  color  of  legal  process.  It  will  not  enjoin  a 
mere  trespass  unless  irreparable  damage  is  threatened.  There 
are  remedies  for  a  mere  trespass,  both  preventive  and  puni- 
tive, as  effectual  and  more  appropriate  than  through  the 
equitable  powers  of  a  Court."  German  v.  Clark,  71  N.  0., 
420.  The  defendants  were  also  enjoined  from  executing  any 
deed  or  deeds  of  conveyance  to  the  lands,  minerals  or  min- 
eral rights.  There  was  no  allegation  that  the  execution  of 
such  deeds  would  injuriously  affect  the  plaintiff's  title.  There 
was  indeed  an  allegation  that  the  assertion  of  the  claims  of 
the  defendants  through  the  deed  from  Puryear  to  Sanford 
would  prevent  the  plaintiffs  from  selling  the  land  and  miner- 
als, thereby  causing  the  plaintiffs  irreparable  damage ;  but  it 
is  apparent  that  the  execution  of  the  deed  could  not  increase 
the  value  of  the  claim  already  set  up  under  the  deed  from 
Puryear  to  Sanford;  nor  could  the  claims  of  a  purchaser 
under  such  a  deed  be  calculated  to  diminish  the  chances  of 
a  sale  by  the  plaintiffs.  If  the  plaintiffs  should  be  entitled 
to  their  main  relief,  as  prayed  for  in  their  complaint,  and 
there  should  be  a  decree  of  the  Court  below  granting  them 
that  relief,  the  rights  accruing  to  the  plaintiffs  under  such  a 
decree  could  not  possibly  be  affected  even  if  the  defendants 
had,  after  this  action  was  commenced,  sold  the  one  hundred 
acres  of  land  and  made  title  thereto  to  the  pui'chaser.  The 
decree  would  be  based  upon  the  findings  of  the  jury,  or  by 
the  Judge  if  submitted  to  him  by  consent,  that  the  plaintiff 
Graham  procurred  his  interest  in  the  land  without  knowl- 
edge of  the  deed  from  Puryear  to  Dr.  Sanford  (executed 
before  the  registration  law  of  1885),  and  that  the  deed  was 
registered  after  the  registration  of  the  contract  under  which 
Graham  claimed  to  have  obtained  his  interest  in  the  land. 
If  the  plaintiffs  should  make  good  on  the  trial  the  allegations 
in  their  complaint,  the  claim  of  the  defendants  under  the  deed 
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The  relief  sought  by  the  plaintiffs  in  this  action  is  that 
the  defendant  Puryear  may  be  declared  a  trustee  for  the 
plaintiffs^  and  that  the  alleged  parol  trust  originally  created 
for  Mrs.  Puryear,  as  set  out  in  the  complaint,  when  the  land 
was  conveyed  by  Pool  to  the  defendant  Puryear,  may  be 
established ;  and  for  the  removal  of  the  alleged  cloud  on  the 
title  to  the  property  caused  by  the  acts  and  words  of  the  de- 
fendants and  the  deed  to  Sanford. 

The  defendants,  other  than  Dr.  Puryear,  in  their  answer, 
deny  the  allegations  of  the  plaintiffs  as  to  their  title  to  the 
land  and  of  the  plaintiff  Graham  to  the  mineral  rights 
and  interests  therein,  and  aver  that  they  are  the  owners  of 
tiie  one  hundred  acres  mentioned  in  the  deed  from  Puryear 
to  Sanford. 

An  injunction  restraining  the  defendants  from  executing 
any  deed  or  deeds  to  said  land,  minerals  or  mineral  rights, 
or  from  their  attempting  to  enter  upon  the  lands,  was  prayed 
for  by  the  plaintiffs  and  granted  by  his  Honor,  who  heard 
the  motion,  to  be  continued  till  the  final  hearing.  The  mat- 
ter now  before  us  for  decision  grows  out  of  the  appeal  of 
the  defendants  from  the  order  granting  the  injunction. 

We  are  of  the  opinion  that  his  Honor  erred  in  granting 
the  injunction.  There  was  no  all^ation  that  the  defend- 
ants threatened  or  intended  to  enter  upon  the  land,  but  on 
the  contrary  the  plaintiffs  alleged  that  the  defendants  had 
threatened  to  bring  suit  for  its  recovery.  It  does  not  appear 
that  the  defendants  were  unable  to  answer  in  damages  for 
any  trespass  upon  the  land  they  might  commit.  But  if  in- 
solvency of  the  defendants  had  been  alleged  and  they  had 
threatened  to  enter  upon  the  land,  we  do  not  see  how  they 
could  have  been  restrained  from  making  such  entry,  even 
though  the  deed  under  which  they  claimed  was  obviously  in- 
valid.   "Such  entry  as  a  Court  can  enjoin  is  only  an  entry 
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under  force  or  color  of  legal  process.  It  will  not  enjoin  a 
mere  trespass  unless  irreparable  damage  is  threatened.  There 
are  remedies  for  a  mere  trespass,  both  preventive  and  puni- 
tive, as  effectual  and  more  appropriate  than  through  the 
equitable  powers  of  a  Court."  Oerman  v,  Clark,  71  N.  C, 
420.  The  defendants  were  also  enjoined  from  executing  any 
deed  or  deeds  of  conveyance  to  the  lands,  minerals  or  min- 
eral rights.  There  was  no  allegation  that  the  execution  of 
such  deeds  would  injuriously  affect  the  plaintiff's  title.  There 
was  indeed  an  allegation  that  the  assertion  of  the  claims  of 
the  defendants  through  the  deed  from  Puryear  to  Sanford 
would  prevent  the  plaintiffs  from  selling  the  land  and  miner- 
als, thereby  causing  the  plaintiffs  irreparable  damage ;  but  it 
is  apparent  that  the  execution  of  the  deed  could  not  increase 
the  value  of  the  claim  already  set  up  imder  the  deed  from 
Puryear  to  Sanford;  nor  could  the  claims  of  a  purchaser 
under  such  a  deed  be  calculated  to  diminish  the  chances  of 
a  sale  by  the  plaintiffs.  If  the  plaintiffs  should  be  entitled 
to  their  main  relief,  as  prayed  for  in  their  complaint,  and 
there  should  be  a  decree  of  the  Court  below  granting  them 
that  relief,  the  rights  accruing  to  the  plaintiffs  under  such  a 
decree  could  not  possibly  be  affected  even  if  the  defendants 
had,  after  this  action  was  commenced,  sold  the  one  hundred 
acres  of  land  and  made  title  thereto  to  the  pui'chaser.  The 
decree  would  be  based  upon  the  findings  of  the  jury,  or  by 
the  Judge  if  submitted  to  him  by  consent,  that  the  plaintiff 
Graham  procurred  his  interest  in  the  land  without  knowl- 
edge of  the  deed  from  Puryear  to  Dr.  Sanford  (executed 
before  the  registration  law  of  1885),  and  that  the  deed  was 
registered  after  the  registration  of  the  contract  under  which 
Graham  claimed  to  have  obtained  his  interest  in  the  land. 
If  the  plaintiffs  should  make  good  on  the  trial  the  dilations 
in  their  complaint,  the  claim  of  the  defendants  under  the  deed 
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374.  But  that  matter  belongs  to  the  trial  of  the  case  on  its 
merits  when  it  is  regularly  called  in  the  Court  below. 

Injunctive  relief  is  afforded  along  certain  fixed  equitable 
rules  and  should  never  be  granted  when  no  equities  are  in- 
volved and  when  the  question  for  desision  is  one  purely  of 
law,  as  in  this  case. 

There  was  error  in  the  order  of  his  Honor  granting  the 
injunction. 

Error. 

CiiABK,  J.,  did  not  sit  on  the  hearing  of  this  appeal. 


M.  E.  HOBBS  and  J.  F.  SOUTHBRLAND  v.  C.  W.  BLAND. 

(Decided  March  28,  1899). 

False    Warranty — Deceit — Counterclaim. 

1.  False  warranty  and  deceit,  when  growing  out  of  the  transaction 

upon  which  the  action  is  based,  may  be  pleaded  as  counter- 
claims. 

2.  Where  there  is  an  allegation  of  false  warranty  it  is  sufficient  to 

show  the  warranty  and  the  breach;  it  is  not  necessary  to 
show  the  scienter. 

3.  If  there  is  no  warranty,  and  the  defendant  relies  on  the  allega- 

tion of  deceit,  he  must  show  the  scienter, 

4.  Damages  on  counterclaim  for  either  false  warranty  or  deceit 

in  the  sale  of  a  horse  must  not  be  speculative,  but  actual, 
and  they  are  to  be  deducted,  if  recovered,  from  the  agreed 
price,  and  Judgment  rendered  for  the  balance,  if  any. 

Civil  Action  for  the  possession  of  personal  property  em- 
braced in  a  chattel  mortgage,  tried  before  Robinson,  J.,  at 
Fall  Term,  1898,  of  Duplik  Superior  Court 


N.  C]  FEBKUAEY  TERM,  1899.  285 

HOB88   17.    BLAmi. 

The  defendant  had  bought  a  mare  from  the  plaintiffs  for 
$90,  for  which  sum  he  gave  his  note  secured  by  chattel  mort- 
gage on  other  stock.  This  action  was  to  recover  the  stock 
and  apply  to  the  debt. 

The  defendant  alleged  false  warranty  and  deceit  in  the 
sale  of  the  mare,  and  that  she  was  worthless.  The  evidence 
was  voluminous  and  contradictory. 

There  were  no  specific  instructions  given  explanatory  of 
the  nature  and  effect  of  the  counterclaims.  Among  other 
matters,  his  Honor  charged:  "The  defendant,  having  ad- 
mitted the  execution  of  the  note  for  $90  and  the  mortgage  to 
secure  its  payment,  the  burden  is  on  him  to  prove  to  the  satis- 
faction of  the  jury  by  the  greater  weight  of  the  evidence 
that  he  is  not  indebted  to  the  plaintiff." 

Plaintiff  excepted.  Verdict  that  the  defendant  owed  the 
plaintiff  nothing.  Judgment  for  defendant.  Appeal  by 
plaintiff. 

Messrs,  Stevens  &  Beasley,  for  plaintiff  (appellant). 
Messrs.  Allen  &  Dortch,  for  defendant. 

FuRCHEs,  J.  On  the  Slst  of  December,  1895,  the  defend- 
ant bought  a  bay  mare  from  plaintiff  at  the  agreed  price  of 
$90,  for  which  he  executed  his  promissory  note,  payable  to 
plaintiff  on  the  first  day  o^  November,  1896,  and  to  secure 
the  payment  of  the  note  he  executed  a  mortgage  on  the  sev- 
eral articles  of  personal  property  therein  named,  which  was 
duly  probated  and  registered.  The  defendant  took  the  mare 
home  with  him  and  kept  and  worked  the  same,  until  some 
time  in  the  latter  part  of  March  or  early  part  of  April,  1896, 
when  he  carried  her  back  to  plaintiff,  saying  that  she  was 
unsound  and  could  not  do  his  work.  He  then  took  a  mule 
in  her  place,  which  he  kept  but  one  day,  when  he  carried  it 
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back,  saying  it  was  old  and  slow  and  did  not  suit  him.  He 
then  exchanged  this  mule  for  another  bay  mare  and  got  a 
"collar  to  boot."  This  last  mare  he  returned  to  the  plaintiff 
on  or  about  the  27th  day  of  May,  saying  she  was  unsound, 
and  demanded  his  note  and  mortgage;  but  the  plaintiff  re- 
fused to  take  back  this  mare,  and  also  refused  to  give  up  the 
defendant's  note  and  mortgaga 

The  defendant  admitted  that  he  bought  the  mare  in  De- 
cember, 1895,  and  executed  the  note  and  mortgage  therefor, 
and  that  he  took  the  mare  and  used  her;  that  he  took  her 
back  and  got  the  mule  and  took  it  back,  and  exchanged  it  for 
the  other  bay  mare  and  collar  as  stated.  But  he  says  that  the 
plaintiff  warranted  the  mare  bought  in  December,  when 
the  note  and  mortgage  were  given,  to  be  sound;  that  soon 
after  buying  the  mare  he  found  out  she  was  not  sound,  and 
as  soon  as  he  saw  the  plaintiff  (which  was  a  week  or  two 
after  that)  he  told  the  plaintiff  that  she  was  not  sound,  and 
that  was  the  reason  he  took  her  back ;  that  he  needed  another 
horse  in  his  crop,  and  the  plaintiff  gave  him  a  mule  in  her 
place;  but  the  mule  was  old  and  slow  and  he  took  it  back, 
and  exchanged  the  mule  for  the  second  bay  mare  and  collar ; 
that  this  mare  proved  to  be  unsound  and  he  took  her  back  on 
the  27th  of  May  and  demanded  his  note  and  mortgage;  that 
plaintiff  refused  to  take  the  mare  back  or  to  give  up  the 
note  and  mortgage,  but  that  he  left  the  mare  in  the  lot  of 
plaintiff.  And  it  was  in  evidence  that  plaintiff  notified  de- 
fendant, that  if  he  did  not  take  the  mare  out  of  his  lot,  he 
would  advertise  and  sell  her  to  the  highest  bidder  and  give 
him  credit  for  the  price,  which  he  did,  and  credited  the  note 
with  $30. 

The  plaintiff  denied  the  warranty,  and  there  was  a  great 
deal  of  evidence  as  to  whether  there  was  warranty  or  not; 
and  if  there  was  any  warranty,  where  it  was  not  a  conditional 
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warranty,  to  give  the  defendant  another  horse  in  place  of  the 
one  he  bought,  and  as  to  whether  the  plaintiff  had  not  com- 
plied with  the  terms  of  the  contract.  Upon  this  phase  of  the 
case  the  plaintiff  asked  several  special  instructions,  which 
were  refused. 

We  see  no  error  in  the  Court's  refusing  these  prayers  for 
instruction,  for  the  reason  that,  while  some  of  them  contained 
sound  propositions  of  law  applicable  to  the  case,  no  one  of 
them  was  correct  as  a  whole. 

But  when  the  defendant  admitted  the  trade,  the  execution 
of  the  note  and  mortgage  and  that  he  got  the  horse  for  which 
they  were  given,  that  made  him  liable  for  the  $90.  And  the 
mortgage  is  only  a  security  for  the  debt,  and  the  property 
therein  named  is  liable  for  whatever  is  still  due  on  the  note^ 
if  anything  is  still  due. 

But  the  defendant  by  his  answer  alleges  a  breach  of  war- 
ranty, and  deceit.  The  allegation  of  deceit  is  not  very  dis- 
tinctly stated,  but  we  will  treat  it  as  sufficiently  stated  to  be 
used  as  a  ground  of  defence,  if  established. 

These  defences — false  warranty  and  deceit — are  both 
ex  delicto,  but  they  might  be  joined  in  one  action.  And  as 
they  might  be  joined  in  one  action  (Bvllinger  v.  Marshall, 
70  N.  C,  620)  they  may  be  joined  in  the  defendant's  an- 
swer, which  is  but  a  cross-action.  To  entitle  the  defendant 
to  damages  upon  the  allegation  of  false  warranty,  it  is  not 
necessary  that  he  should  show  the  scienter.  It  is  sufficient 
if  he  shows  a  warranty  and  breach  of  the  warranty.  If  there 
was  no  warranty  and  defendant  relies  on  the  allegation  of 
deoeity  he  must  then  show  the  scienter.  As  these  defences  are 
ex  delicto — ^not  on  contract — ^they  could  not  be  set  up  by  way 
of  counterclaim,  recoupment — if  they  had  not  originated  out 
of  the  same  transaction,  or  cause  of  action,  upon  which  de- 
fendant is  sued;  but  growing  out  of  the  transaction  upon 
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which  the  action  is  based,  they  may  be  so  pleaded  and  set  up. 
Benton  v.  Collins,  118  N.  0.,  196. 

Then,  the  matters  in  controversy  between  plaintiff  and  de- 
fendant are  as  follows :  The  defendant  owes  the  plaintiff  this 
$90  note,  less  the  endorsed  credit  of  $30.  But  if  the  plain- 
tiff warranted  the  mare  to  be  sound,  when  she  was  not  sound, 
or,  if  the  plaintiff  did  not  warrant  the  soundness  of  the  mare, 
but  knew  that  she  was  not  sound,  concealed  this  fact  from 
the  defendant,  and  sold  her  to  him  as  a  sound  animal  and  for 
the  price  of  a  sound  animal,  and  the  defendant  was  endam- 
aged by  reason  of  such  unsoundness,  he  is  entitled  to  recover 
on  his  counterclaim  such  damage  as  he  has  sustained  by 
reason  of  such  unsoundness,  that  is,  the  difference  between 
the  value  of  the  mare  if  she  had  been  sounds  and  her  value 
in  her  imsound  condition.  He  could  not  recover  speculative 
damages.  And  if  defendant  recovers  damages,  this  amount 
should  be  deducted  from  the  amount  of  the  $90  note,  and 
plaintiff's  judgment  should  be  for  the  balance^  if  any. 

But  the  matter  was  not  so  treated  by  his  Honor  on  the 
trial,  but  upon  this  status  of  the  case  he  charged  the  jury  as 
follows:  *'The  defendant,  having  admitted  the  execution  of 
the  note  for  $90  and  the  mortgage  to  secure  its  payment,  the 
burden  is  on  him  to  prove  to  the  satisfaction  of  the  jury  by 
the  greater  weight  of  the  evidence  that  he  is  not  indebted  to 
the  plaintiff." 

This  part  of  the  charge  was  excepted  to  by  the  plaintiff. 
The  exception  was  well  taken,  and  must  be  sustained. 

There  were  other  exceptions  taken  to  the  charge,  involving 
the  questions  as  to  the  return  of  the  three  animals  and  their 
exchange,  and  as  to  whether  this  was  not  a  compliance  with 
the  contract.  But  the  facts  with  regard  to  these  matters 
being  somewhat  involved,  we  do  not  discuss  or  pass  upon 
them.  But  for  the  error  pointed  out  there  must  be  a  new 
trial. 
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JOHN   CULBRETH    and    wife,   MARY    K.   CULBRBTH,   v.   J.   B. 

SMITH,  Executor  of  Euphenia  Keith. 

(Decide^  March  28,  1899). 

Judgment — Amendment — Executors. 

1.  It  1b  clearly  within  the  power  of  the  Court  to  alter  or  amend 

its  Judgment  during  the  term  at  which  it  was  rendered. 

2.  Where  the  complaint  charged  a  devastavit,  and  no  answer  was 

filed,  but  it  appeared  upon  the  face  of  the  complaint  that 
the  balance  reported  against  the  defendant  was  a  balance 
due  upon  a  note  executed  by  himself  to  the  testatrix  in  her 
lifetime,  a  personal  Judgment  for  the  debt  and  costs  was  all 
that  the  plaintiff  was  entitled  to,  as  beneficiary  under  the 
will. 

3.  A  Judgment  by  default,  rendered  at  an  earlier  day  of  the  term, 

adjudging  a  misapplication  of  assets  and  awarding  an  exe- 
cution against  the  person  of  the  defendant,  was  properly  modi- 
fied into  a  personal  Judgment  for  the  debt  and  costs. 

Civil  Action  by  legatee  against  executor  for  amount  as- 
certained to  be  due  and  reported  in  a  proceeding  before  the 
Clerk,  tried  before  Bynum,  J,,  at  November  Term,  1898,  of 
CuMBEKLAND  Supcrior  Court.  Judgment  by  default  for 
want  of  answer  for  debt  and  costs.  Plaintiff  excepted  to  a 
personal  judgment  only  against  defendant,  claiming  that  he 
was  entitled  to  a  judgment  adjudging  the  devastavit  charged 
in  the  complaint  and  authorizing  the  issue  of  execution 
against  the  person  of  defendant. 

Appeal  by  plaintiff. 

Mr.  8.  H.  MacRae,  for  plaintiff  (appellant). 
Mr.  N.  A.  Sinclair,  for  defendant. 

Montgomery,  J.     This    action   was    commenced  by  the 
124—19 
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plaintiffs  to  recover  of  the  defendant  the  sum  of  $273.02, 
a  balance  found  to  be  due  to  the  feme  plaintiff  by  the  defend- 
ant on  his  final  account  as  executor  of  Euphenia  Keith.  It 
appears  from  the  complaint  that  the  defendant  had  filed  his 
final  account  to  which  in  some  way  exceptions  had  been  made 
by  the  feme  plaintiff,  and  that  upon  appeal  the  Judge  had 
made  an  order,  directed  to  the  (vlerk  of  the  Superior  Court 
of  Cumberland  (bounty,  to  state  the  account  between  the 
defendant  and  the  estat>e  of  the  testator.  The  Clerk,  in 
accordance  with  this  order,  restated  the  account,  and  the  same 
is  made  a  part,  of  the  plaintiff's  complaint. 

It  appears  on  the  face  of  the  account  that  the  balance 
found  due  to  the  estate  by  the  defendant  consists  of  a  bal- 
ance due  upon  a  note  executed  by  the  defendant  himself  to 
the  testatrix  in  her  lifetime.  There  was  an  allegation  in  the 
complaint  that  the  defendant  had  fraudulently  misapplied 
the  balance  found  due  on  the  account  by  converting  the  same 
to  his  own  use  and  had  refused  to  pay  the  same  to  the 
plaintiff. 

In.  default  of  an  answer  by  the  defendant,  judgment  was 
rendered  by  the  Court  for  the  balance  found  due  on  the  ac- 
count, and  it  was  adjudged  that  the  defendant  had  fraudu- 
lently misapplied  the  same  to  his  own  use.  Execution  also 
was  ordered  to  be  issued  against  the  property  of  the  defend- 
ant for  the  amount  of  the  judgment  and  costs,  and  on  failure 
of  the  satisfaction  of  the  judgment  imder  the  execution 
against  property,  execution  was  to  issue  against  the  person 
of  the  defendant.  At  the  same  term  of  the  Court  that  judg- 
ment was  changed  and  modified  by  having  struck  out  of 
its  provisions  all  that  part  of  the  same  which  authorized 
the  issue  of  execution  against  the  person  of  the  defendant, 
and  also  that  part  which  adjudged  that  the  defendant  was 
guilty  of  fraudulent  misapplication  of  any  part  of  the  estate 
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to  his  own  use.  To  the  modification  and  alteration  of  the 
original  judgment,  the  plaintiff  excepted  and  appealed. 

His  Honor  clearly  had  the  power  to  alter  or  amend  the 
judgment  during  the  term  at  which  it  was  rendered.  The 
only  question  then  is,  "Was  the  judgment  such  a  judgment 
as  the  plaintiff  was  entitled  to  upon  the  complaint  ?  We  are 
of  the  opinion  that  it  was.  The  complaint,  it  is  true,  alleged 
that  the  defendant  had  fraudulently  misapplied  a  part  of  the 
assets  of  the  estate.  But  the  final  account  was  made  a  part 
of  the  complaint,  and  upon  its  face  it  appears  that  the  funds 
alleged  to  be  misapplied  and  converted  by  the  defendant 
were  a  balance  due  upon  a  note  executed  by  the  defendant 
himself  to  the  testatrix  in  her  lifetime.  If  the  defendant  had 
collected  the  note  of  some  other  person  belonging  to  the  estate 
or  had  used  it  for  himself  by  assignment  or  hypothecation, 
and  had  been  charged  in  the  complaint  with  a  fraudulent 
misapplication  and  conversion  and  had  put  in  no  answer  to 
the  charge,  then,  upon  judgment  by  default,  it  would  have 
been  proper  to  adjudge  the  defendant  guilty  of  conversion, 
and  the  case  of  McLeod  v.  Nimocks,  122  N.  C,  437,.  cited 
ns  by  the  plaintiff's  counsel,  would  have  been  in  point 

Affirmed. 
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DICEY  A.  BROWN  v.  D.  G.  MORISBY. 
(Decided  March  28,  1899). 

Dower — Adverse  Possession, 

1.  In  a  proceeding  for  dower,  when  the  defendant  claims  under  the 

husband,  as  heir  or  assignee,  the  estate  passes  subject  to 
the  incumbrance  of  dower  right — inchoate  during  coverture 
and  consummate  at  its  close.  The  possession  is  not  adverse 
to  the  widow,  and  the  statute  does  not  run  against  her. 

2.  This  doctrine  does  not  obtain  when  the  defendant  does  not  claim 

under  the  husband,  but  adversely  to  him  by  paramount  title. 
The  husband's  title  may  be  barred,  and  the  right  of  dower, 
being  but  a  continuation  of  the  husband's  estate,  may  become 
barred  also. 

Civil  Action  for  admeasurement  of  dower,  tried  before 
Robinson,  J,,  at  August  Term,  1898,  of  Duplin  Superior 
Court. 

The  action  was  commenced  July  8,  1896.  The  plaintiff 
is  the  widow  of  George  Brown.  They  were  married  in  Au- 
gust, 1854;  in  September,  1854,  he  bought  from  A.  Best  the 
land,  located  in  Duplin  County  and  described  in  the  com- 
plaint, and  took  a  fee  simple  deed  for  it,  with  warranty, 
proved  and  registered  in  January,  1855.  He  built  a  dwell- 
ing house  on  the  land,  cleared  a  few  acres  around  the  house, 
and  the  plaintiff  and  her  husband  lived  in  the  house  for  more 
than  a  year ;  then  she  and  her  husband  went  to  Wilmington 
and  he  went  on  South,  and  died  intestate  previous  to  1861, 
leaving  no  children.  Plaintiff  remained  in  Wilmington 
but  a  few  days  and  returned  to  Duplin  County.  The  de- 
fendant took  possession  shortly  after  her  return,  and  has 
been  there  ever  since. 

The  defendant  offered  no  evidence.    At  the  close  of  plain- 
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tiff's  evidence  he  moved  for  judgment  of  nonsuit,  which  was 
allowed.    Plaintiff  excepted  and  appealed. 

Messrs,  Stevens  &  Beasley,  for  plaintiff  (appellant). 
Messrs,  Allen,  &  Dortch,  for  defendant 

FuBCHEs,  J.,  writes  the  opinion  of  the  Court. 

Clabk*  J.,  writes  concurring  opinion. 

Faibcloth,  C.  J.,  writes  dissenting  opinion. 

Douglas,  J.,  also  writes  dissenting  opinion. 

Ftirches,  J.  This  is  a  proceeding  for  dower  and  defend- 
ant denies  plaintiff's  right,  alleges  title  in  himself  and  pleads 
adverse  possession,  lapse  of  time,  statute  of  limitations  and 
release.  Upon  the  trial  the  plaintiff  showed  that  she  was 
married  to  Gteorge  Brown  in  1854,  a  deed  to  him  dated  in 
September,  1864,  conveying  the  land  in  controversy  to  him 
in  fee  simple;  that  he  entered  upon  said  land  and  built  a 
house,  and  cleared  and  cultivated  a  part  of  the  land,  and 
that  she  and  her  said  husband  lived  on  it  for  more  than  a 
year,  when  they  left  the  land,  and  her  husband  left  the  State 
and  died  in  1860  or  '61;  that  soon  after  plaintiff  and  her 
husband  left  the  land,  the  defendant  entered  and  has  lived 
there  ever  since,  clearing,  cultivating  and  using  the  land 
as  his  own.  The  defendant  offered  no  deed  or  other  written 
evidence  of  title,  but  relied  on  his  long-continued  possession, 
which,  he  contends,  gives  him  a  title  in  fee  simple  to  the 
land. 

When  the  plaintiff  showed  her  marriage,  a  deed  in  fee 
simple  to  her  husband,  and  his  death,  this  gave  her  prima 
ftzcie  a  right  to  dower.  And  she  contends  that  defendant  has 
shown  nothing  that  rebuts  this  presumption  or  prima  facie 
right  to  dower ;  that  he  has  shown  nothing  but  his  long  con- 
tinued possession,  and  this  is  no  bar  to  her  right  to  dower; 
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that  the  lapse  of  time  and  the  statute  of  limitations  does 
not  run  against  a  right  of  dower — citing  Spencer  v.  Watson, 
18  K  C,  213;  and  Campbell  v.  Murphy,  55  N.  C,  357. 
This  doctrine  is  announced  in  these  cases,  and  is  a  correct 
application  of  the  law  to  them,  but  as  we  think  it  would  not 
be  to  this  case.  In  those  cases,  the  defendants  claimed  title 
under  the  husband.  In  this  case,  the  defendant  does  not 
claim  under  the  husband,  but  adverse  to  his  title.  ' 

Where  the  defendants  claim  under  the  husband  (as  heirs 
or  assignees)  they  can  not  dispute  the  title  of  the  husband,  as 
they  claim  under  him.  And  while  the  widow  does  not  claim 
dower  under  the  husband,  she  claims  it  under  the  same  title 
that  the  heirs  and  assignees  claim,  by  force  and  operation  of 
the  law  of  dower.  Upon  her  marriage,  she  acquired  an  in- 
choate right  of  dower  which  the  husband  could  not  destroy  or 
defeat.  Upon  the  death  of  the  husband,  this  inchoate  right 
becomes  a  right  consummate,  but  she  has  no  estate  until  dower 
is  assigned ;  and  when  this  is  done  she  acquires  no  new  es- 
tate, but  only  the  possession  and  enjoyment  of  the  inchoate 
right  she  acquired  by  reason  of  her  marriage  ripened  into  an 
estate.  Her  dower  right  and  her  dower  when  assigned  are 
a  prolongation  of  her  husband's  estate  in  her  for  the  term 
of  her  life.  Norwood  v.  Morrow,  20  N.  C,  448.  The  estate 
descends  to  the  heir  subject  to  this  incumbrance,  and,  as  he 
takes  it  subject  to  this  incumbrance,  he  can  not  hold  or  claim 
the  estate  adversely  thereto;  and,  as  he  can  not  hold  ad- 
versely to  the  right  of  dower  when  he  holds  and  claims  the 
estate  under  the  same  title  that  she  claims  dower,  the  statute 
does  not  run.  It  is  the  same  as  a  grant  in  fee  simple,  reserv- 
ing a  life  estate;  and,  as  the  grantee  holds  his  estate  under 
the  grantor,  he  can  not  claim  to  hold  adversely  to  the  estate 
reserved,  and  the  statute  of  limitations  does  not  run.  McCor- 
mich  V.  Monroe,  46  N.  C,  13.    But  this  doctrine  does  not 
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obtain  in  this  case  where  the  defendant  does  not  claim  under 
the  husband  as  heir  or  assignee,  but  claims  to  hold  adversely 
to  the  husband  of  the  plaintiif,  and  by  paramount  title. 

We  see  no  reason  why  he  may  not  do  this.  And  while  this 
is  not  directly  held  in  Norwood  v.  Morrow,  supra,  on:  page 
449,  it  seems  to  be  conceded. 

If  the  defendant  had  a  deed  conveying  a  title  paramount 
to  that  of  the  husband  of  the  plaintiff,  it  is  admitted  that 
this  would  defeat  her  right  of  dower.  So,  if  he  had  shown 
a  deed  from  a  stranger,  and  an  adverse  possession  there- 
under since  he  went  into  possession,  it  would  have  ripened 
into  a  perfect  title  as  against  the  husband,  if  he  were  living. 
And  so  would  a  continued  adverse  possession,  without  color 
of  title,  from  1857  or  1858  until  the  commencement  of  this 
action  in  1896,  have  ripened  into  a  perfect  title  against  the 
husband.  And  there  being  no  reason  that  we  see  why  the 
lapse  of  time  and  the  statute  of  limitation  should  not  count 
against  the  husband  (the  defendant  not  holding  under  him) 
and  the  plaintifTs  right  to  dower,  being  a  continuation  of 
the  husband's  estate,  we  see  no  reason  why  she  is  not  also 
barred. 

It  is  true  the  husband  by  his  own  acts  could  not  defeat  her 
right  of  dower,  as  already  stated.  But  she  can  not  be  enti- 
tled to  dower  unless  her  husband  was  the  owner  of  the  land, 
and  the  theory  of  the  defence  is  that  "though  he  had  a  deed, 
he  was  never  the  owner  of  the  land ;"  and  as  the  defendant 
has  shown  title  in  himself,  it  must  be  held  to  be  paramount  to 
that  of  the  husband. 

It  was  said  on  the  argument  that  while  the  case  showed 
that  the  defendant  had  been  in  possession  all  this  time,  cut- 
ting, clearing  and  cultivating  the  land  as  his  own,  it  was 
not  shown  that  he  held  adversely.  This,  it  seems  to  us,  is 
the  verj'  strongest  evidence  that  he  was  holding  it  adversely. 
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But  the  fact  that  he  was  in  the  sole  possession  and  enjoyment 
of  the  land,  is  sufficient  in  law  to  constitute  adverse  posses- 
sion. Alexander  v.  Oibbons,  118  N.  C,  796.  The  judgment 
must  be  affirmed. 

Clabk,  J.,  concurring.  It  nowhere  appears  how  or  under 
what  title  the  defendant  entered.  It  may  be,  and  the  prob- 
ability is,  that  as  he  went  into  possession  before  the  husband's 
death,  he  entered  under  a  deed  from  him.  If  so,  as  the  law 
then  stood,  the  plaintiff  had  no  claim  to  dower  except  of 
lands  "of  which  her  husband  died  seized  or  possessed."  Rev. 
Code,  Ch.  118,  section  1.  Possibly  the  deed  has  been  lost 
or  destroyed,  or  it  may  even  be  of  record,  for  the  defendant 
put  in  no  evidence,  the  plaintiff  having  been  nonsuited  at  the 
close  of  her  evidence.  If  she  had  wished  to  raise  the  inter- 
esting question  whether  the  claim  for  admeasurement  of 
dower  would  be  barred  against  the  heirs,  or  one  claiming  un- 
der them,  she  should  have  shown  that  the  defendant  claimed 
under  the  heirs.  Though  I  am  of  opinion  that,  even  under 
those  circumstances,  the  defendant  would  be  protected  by 
section  158  of  The  Code,  which  provides:  "An  action  for 
relief  not  herein  provided  for  must  be  commenced  within 
ten  years  after  the  cause  of  action  shall  have  accrued."  That 
was  intended  as  a  sweeping  statute  of  repose  for  such  cases 
as  this,  and  all  others  "not  provided  for"  specially  and  to 
cure  omissions  in  former  statutes. 

But,  however  that  may  be,  no  scintilla  of  evidence  sug- 
gests that  the  defendant  claims  under  the  heirs  of  her  hus- 
band, and  to  discuss  that  question  would  be  purely  an  ab- 
straction. All  that  does  appear  is  that  the  defendant  has 
been  in  undisturbed  adverse  possession  over  forty  years,  and 
nothing  else  appearing,  that  gives  him  a  title  good  against 
all  the  world,  not  under  disability.     It  may  be  that  he  had 
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title  mediately  or  immediately  from  the  husband,  or  that  he 
held  adversely  to  him.  If  soothe  statute  would  not  have  ceased 
to  run  at  his  death,  and  the  title,  as  against  the  husband  and 
the  widow  claiming  under  him,  would  have  ripened.  The 
plaintifF,  not  having  shown  that  the  defendant  held  under  the 
heira-at-law,  is  simply  seeking  dower  not  in  her  husband's 
land  but  in  some  one  else's.  Like  every  other  plaintiff,  she 
must  prove  facts  entitling  her  to  recover.  It  is  not  enough  to 
show  merely  that  at  one  time,  about  forty  years  ago,  her 
husband  had  title  to  the  land. 

Faiecloth,  0.  J.,  dissenting.  This  is  a  petition  for 
dower.  The  plaintiff's  husband  was  in  possession  of  the  land 
more  than  a  year  under  a  fee  simple  deed  registered  in  1854. 
In  their  absence  for  a  few  years,  from  which  the  husband 
never  returned,  the  defendant  took  possession  of  the  land, 
using  it  as  his  own,  and  has  been  in  possession  ever  sinca 
He  entered  without  any  deed  or  color  of  title,  and  without 
any  right  of  entry  or  right  of  possession.  He  entered  as  an 
intruder  and  trespasser,  without  any  pretense  of  right 

The  defendant's  coimsel  in  this  Court  said  he  would  not 
discuss  the  title  of  the  husband,  but  insisted  that  the  defend- 
ant's title,  growing  out  of  his  uninterrupted  possession  for 
more  than  thirty  years,  was  a  bar  to  the  plaintiff's  claim 
to  dower.    This  is  the  question. 

At  common  law,  upon  the  death  of  the  husband,  the  title, 
the  right  of  entry  and  the  right  to  possession,  descends  to  and 
vests  in  the  heir,  and  it  is  his  duty  to  assign  dower  to  the 
widow,  and  in  certain  conditions  it  is  the  duty  of  the  Sheriff 
to  lay  off  and  assign  dower  by  metes  and  bounds.  If  dower 
is  not  thus  assigned,  the  widow,  having  no  estate,  no  right 
of  entry  or  of  possession,  is  driven  to  her  writ  of  dower,  in 
the  nature  of  a  writ  of  right.     The  only  limitation  on  the 
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exercise  of  this  writ  was,  and  is,  60  years.  The  law  favored 
dower  as  a  means  of  maintenance  of  the  widow  and  the  nur- 
ture of  her  husband,  and  the  period  of  limitation  at  60  years 
was  adopted  on  the  belief  that  no  widow  would  live  longer, 
after  the  death  of  her  husband. 

I  agree  that  the  defendant's  long  possession  would  bar  an 
action  by  the  heir  of  the  land,  as  it  would  an  action  by  the 
husband.  This  is  so  because  the  heir  claims  by  descent 
imdor  and  through  the  husband,  which  is  not  true  as  to  the 
widow.  Her  right  at  the  death  of  her  husband,  whatever  it 
may  be  called,  is  not  through  or  under  him,  but  is  an  interest 
impressed  on  the  land  by  the  law,  in  spite  of  and  in  theory 
against  his  will.  This  right  of  dower,  as  well  as  that  of 
tenant  by  the  courtesy,  is  the  will  of  the  law,  for  the  en- 
couragement of  matrimony.  They  do  not  hold  by  any  idea 
of  contract  with  each  other  as  to  their  lands,  nor  by  deriva- 
tion from  another,  as  creditors,  heirs  or  purchasers. 

In  Norwood  t\  Morrow,  20  N.  0.,  450,  Ruffin,  C.  J., 
says :  "We  have  so  held  in  respect  to  the  husband's  right  to 
his  Wife's  chattels.  Ligon  v,  Simmons,  18  N.  C,  13.  All 
the  old  authorities  say  that  the  tenant  by  courtesy  is  in  the 
post,  that  is,  by  operation  of  law.  Coke  Litt.,  30,  b.  n.  7 . . . . 
But,  however,  the  argument  may  be  pursued  upon  the  ab- 
struse point  of  the  old  law,  how  the  wife  is  in  technically 
speaking,  it  is  certain  that  such  as  her  estate  is,  the  law 
makes  it  without  any  act  of  the  husband,  and  even  against 
his  will.  She  claims,  therefore,  under  the  statute,  whidi 
defines  her  right  of  dower,  and  has  made  no  contract  with 
the  husband  which  constitutes  her  a  purchaser  or  a  creditor.*' 
Randall  v.  Kreiger,  23  Wall.,  147;  Martin  v.  Martin,  22 
Ala.,  86.  Does  the  reason  whv  the  action  of  the  heir  is 
barred  apply  in  this  case?     No  statute  in  England  or  in 
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Xorth  Carolina,  and  no  decision  of  any  Court  in  either  conn- 
try  is  cited  in  support  of  the  defendant's  contention,  and 
I  know  of  no  limitation  except  the  60  years'  limit  according 
to  the  common  law.  What  reason  can  be  suggested  why 
this  cherished  right  of  the  widow  shall  be  defeated  by  the  un- 
lawful entry  of  an  intruder  without  a  shadow  of  right  or 
equitable  claim? 

The  petition  for  dower  is  by  our  Act  of  Assembly  sub- 
stituted for  the  writ  of  dower  at  common  law.  "We  how- 
ever consider  the  Act  of  1715,  called  the  Act  of  Limitations, 
as  having  been  pleaded  and  relied  on  in  this  case.  Is  that 
Act  a  bar  to  this  petition  ?  The  widow  has  no  estate  in  the 
land,  for  the  law  casts  the  freehold  upon  the  heir  immedi- 
ately upon  the  death  of  the  ancestor.  The  widow  had  no 
right  of  entry  for  dower  until  it  had  been  assigned  to  her. 
She  had  no  estate  in  the  land  until  assignment.  It  is  not 
until  her  dower  has  been  duly  assigned  that  a  widow  acquires 
a  vested  estate  for  life,  which  will  enable  her  to  maintain 
ejectment  *  *  *  A  widow,  before  assignment  of  dower,  has 
neither  any  'right  nor  title'  to  the  lands  of  which  her  hus- 
band was  seized;  she  had  only  an  interest  in  the  lands  for 
dower;  therefore,  we  think  the  Act  of  1715  can  not  be 
pleaded  as  a  bar  of  her  action  to  recover  the  same.  She  is 
not  within  the  provisions  of  the  Act."  Spencer  v.  Weston, 
18  N.  C,  14 ;  4  Kent  Com.,  60. 

Dower  is  a  favorite  of  the  law  and  can  not  be  lost  or  for- 
feited, except  for  the  causes  prescribed  by  the  statute  or  the 
eommon  law.    Simonton  v,  Houston,  78  N.  C,  418. 

"The  statute  of  limitations  (says  Peabson^  C.  J.) 
to  *a  writ  of  right'  is  60  years;  to  a  formedon, 
60  years  (afterwards  reduced  to  twenty) ;  to  a  writ 
of  entry,  30  years.  The  writ  of  dower  is  in  the 
nature  of  a  writ  of  right;  there  is  no  statute  of  limita- 
tion in  r^ard  to  it,  for  the  reason,  we  suppose,  that  none  was 
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thought  necessary;  for  the  right  ceased  at  the  death  of  the 
widow,  which  would  in  most  cases  happen  before  the  expira- 
tion of  60,  50,  or  even  30  years."  Campbell  v.  Murphy,  55 
"N.  C,  360,  and  many  cases  in  the  Reports. 

It  appears  to  me  that  the  plaintiff  is  entitled  to  have  dower 
assigned. 

Douglas^  J.,  dissenting.  I  can  not  assent  to  either  of 
the  propositions  that  what  would  bar  the  husband  if  living 
would  also  bar  the  wife,  or  that  one  whose  only  title  is  the 
statute  of  limitations  based  upon  a  naked  trespass,  is  in  any 
better  position  than  the  heir  or  an  innocent  purchaser  for 
value  rightfully  in  possession  db  initio.  It  is  conceded  that 
no  ordinary  statute  of  limitation  ever  runs  against  the  right 
of  dower,  and  that  if  the  defendant  held  directly  or  indi- 
rectly under  the  heirs  of  Brown,  the  admitted  owner,  his 
title  would  be  subject  to  the  widow's  right  of  dower.  But  it 
is  said  that  he  has  a  clear  title  because  he  holds  under  no 
one,  and  adversely  to  all  the  world  by  mere  occupancy.  Why 
should  he  be  thus  preferred?  Lord  Coke  says:  "There  be 
three  things  highly  favored  in  law — 'life,  liberty  and 
dower;"  and  this  is  still  the  spirit  of  our  laws.  Under 
our  present  law,  the  husband  could  not  defeat  the  wife's  right 
of  dower,  either  by  direct  conveyance  or  by  permitting  ad- 
verse possession.  Under  the  old  law  the  plaintiff  was  enti- 
tled to  dower  because  her  husband  died  seized  of  the  land. 
At  that  time,  the  defendant  had  no  title,  and  she  would  have 
been  entitled  to  dower  as  against  him.  If  no  statute  of  lim- 
itation runs  against  that  right,  what  has  she  done  to  forfeit 
it  ?  ^Nothing  that  I  can  see.  The  view  of  the  Court  would, 
in  my  opinion,  offer  too  great  an  opportunity  as  well  as 
incentive  to  fraud.  I  know  nothing  of  the  facts  except  as 
they  appear  in  the  record;  but  suppose  the  defendant  had 
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entered  rightfully  under  a  deed  from  the  heirs,  how  easy 
it  would  be  for  him  simply  to  hold  back  his  unrecorded  deed 
which  may  for  so  many  years  have  been  his  only  muniment 
of  title,  but  which  would  now  operate  as  an  incumbrance. 

Statutes  of  limitation  relating  to  land  were  formerly  stat- 
utes of  presumption;  that  is,  they  presumed  a  deed.  But 
from  whom  was  the  deed  presumed  unless  from  him  who 
held  the  title?  I  do  not  mean  to  oppose  all  statutes  of  limi- 
tations or  to  denounce  those  who  take  advantage  of  them, 
oftentimes  as  the  only  means  of  defending  substantial  rights 
after  the  necessary  evidence  has  been  lost  through  lapse  of 
time;  but  he  who  defends  a  title,  and  much  less  he  who  ac- 
quires a  title,  through  such  statutes,  can  stand  in  no  better 
position  than  one  whose  title  has  never  been  questioned. 

Giving  them,  then,  their  fullest  legitimate  scope,  I  do  not 
think  we  should  encourage  fraud  by  permitting  a  mere  dis- 
seizor, who,  if  he  had  entered  by  right,  would  have  no  de- 
fence, to  oppose  the  just  claims  of  the  widow  with  the  naked 
shield  of  his  own  wrong. 
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MARIA   COGDBLL,   Administratrix   of   Samuel    Cogdell,   y.   WILr- 

MINGTON  AND  WELDON  R.  R.  CO. 

(Decided   March  28.   1899). 

Negligence — Contributory    Negligence — Carrier    and    Oonr- 

signee — Nonsuit. 

1.  Contributory  negligence  and  assumption  of  risk,  being  in  the 

nature  of  pleas  in  confession  and  avoidance,  are  afllrmatlTe 
defences  and  can  not  be  considered  on  a  motion  for  nonsuit, 
and  upon  such  motion,  the  evidence  must  be  taken  in  the 
light  most  favorable  for  the  plaintiff;  and  when  so  construed, 
if  it  amounts  to  more  than  a  mere  acintilla  of  proof,  it  must 
be  submitted  to  the  Jury. 

2.  The  duty  of  a  common  carrier  is  three-fold — to  receive,  carry 

and  deliver  at  some  safe  and  convenient  place — and  for  its 
negligent  performance  the  carrier  will  be  liable  for  injuries 
sustained  by  any  one  upon  the  premises  by  invitation,  ex- 
press or  implied. 

Civil  Action  for  damages  for  the  death  of  intestate,  oc- 
casioned as  was  alleged  by  the  negligence  of  the  defendant, 
tried  before  Norwood,  J.,  at  February  Term,  1898,  of  Beau- 
fort Superior  Court.  At  the  close  of  plaintiff's  evidence 
the  defendant  moved  for  judgment  of  nonsuit,  which  was 
allowed  by  his  Honor.  The  plaintiff  excepted  and  appealed. 
A  statement  of  the  evidence  appears  in  the  opinion. 

Mr.  Charles  F.   Warren,  for  plaintiff  (appellant). 
Mr.  John  Small,  for  defendant. 

Douglas^  J.  This  is  an  action  brought  by  the  adminis- 
tratrix to  recover  damages  for  the  death  of  her  intestate,  al- 
leged to  have  occurred  through  the  negligence  of  the  defend** 
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ant.  The  following  facts  among  others  are  either  admitted 
in  the  pleadings  or  rest  on  substantial  evidence  tending  to 
prove  them:  The  defendant  had  constructed  a  wharf  out 
into  the  river,  upon  which  it  had  built  a  warehouse  and  side- 
tracks for  the  purpose  of  connecting  with  water  transporta- 
tion. This  wharf  was  built  on  piles  and  was  so  arranged 
by  lowering  the  track  as  to  bring  the  floor  of  the  cars  on  a 
level  with  the  platform,  for  convenience  in  loading  and  un- 
loading. The  scene  of  the  accident  was  apparently  at  the 
end  of  the  wharf  farthest  into  the  river,  where  an  open  coal 
car  had  been  left  for  the  purpose  of  being  unloaded  into  the 
steamers  of  the  Styron  Transportation  Company,  which 
habitually  obtained  its  coal  in  this  manner.  The  width  of 
the  platform  alongside  the  car  was  about  four  feet,  and  the 
op^i  space  between  the  inner  edge  of  the  platform  and  the 
car  was  about  two  feet.  This  space  for  several  feet  was  cov- 
ered by  a  wooden  apron  that  was  hinged  on  to  the  platform 
and  rested  against  the  side  of  the  car  when  in  use,  or  could 
be  turned  back  so  as  to  lie  on  the  platform  when  not  needed. 
The  cross-ties  projected  but  little  beyond  the  edge  of  the  car, 
leaving  the  remainder  of  the  space  open  between  them  and 
the  timbers  supporting  the  platform.  The  main  beams  went 
Across  this  space,  but  they  were  about  eight  or  ten  feet  apart. 

One  of  the  witnesses  testified  as  follows:  "There  is  no 
planking  under  the  platform  over  the  water  and  none  from 
the  side  of  the  warehouse  to  the  end  of  the  cross-ties  over  the 
water.  There  was  room  for  a  man  to  drop  between  the  side 
of  the  car  and  edge  of  the  platform,  and  if  he  should  fall, 
there  was  nothing  to  catch  him  and  prevent  his  falling  into 
the  river.  The  water  at  this  point  was  eight  or  ten  feet 
deep." 

No  one  saw  the  accident,  but  all  the  circumstances  tend 
to  show  that  he  fell  or  was  standing  upon  the  apron  which 
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broke  beneath  him,  and  let  him  drop  between  the  platform 
and  car  into  the  river,  at  the  bottom  of  which  his  body  was 
soon  afterwards  found. 

The  apron  was  made  of  inferior  lumber  and  was  partly 
rotten.  After  the  accident  one  plank  was  found  broken  and 
two  of  its  three  hinges  broken  or  pulled  out,  so  that  it  was 
held  to  the  platform  only  at  one  end.  The  dangerous  con- 
dition of  the  apron,  whicli  was  used  to  keep  loose  coal  from 
falling  into  the  water  and  for  a  man  to  stand  on  while  un- 
loading, was  not  apparent  before  the  accident.  At  the  close 
of  plaintiff's  evidence  the  defendant  moved  to  nonsuit  the 
plaintiff.     The  Court  granted  the  motion. 

The  defendant  alleged  that  the  apron  was  built  there  by 
the  consignee  of  the  coal,  and  was  not  intended  to  stand  on, 
and  that,  therefore,  the  deceased,  being  employed  by  the  con- 
signee, assumed  the  risk,  and  was  also  guilty  of  contributory 
negliffence;  contributory  negligence  and  assumption  of  risk, 
being  in  the  nature  of  pleas  in  confession  and  avoidance^  are 
affirmative  defences  and  can  not  be  considered  on  a  motion 
for  nonsuit.  Boldcn  v.  li.  Co.,  123  N.  C,  614.  It  is  equally 
well  settled  that  in  such  cases  the  evidence  must  be  taken  in 
the  light  most  favorable  for  the  plaintiff,  and  that  if  when 
so  construed,  there  is  more  than  a  mere  scintilla  of  evidence 
tending  to  prove  the  plaintiff's  contention,  it  must  be  sub- 
mitted to  the  jury,  who  alone  can  pass  upon  the  weight  of  the 
evidence.  Spruill  t?.  Ins.  Co.,  120  N.  C,  141 ;  Cable  v. 
R.  Co.,  122  N.  C,  892 ;  Cox  v.  R.  Co.,  123  N".  C,  604. 

The  plaintiff  contends  that  there  were  three  distinct  acts 
of  neglifi-ence  on  tlie  part  of  defendant  directly  contributing 
to  the  death  of  the  deceased:  (1)  Leaving  the  apron  in  its 
unsound  and  dangerous  condition,  so  as  to  become  a  death- 
trap instead  of  a  protection;  (2)  So  constructing  the  wharf 
as  to  leave,  without  any  necessity,  so  large  a  space  between  the 
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platform  and  the  car,  which  was  in  itself  dangerous  to  any 
one  engaged  in  unloading  the  car;  (3)  Failing  to  cover  the 
open  space  between  the  end  of  the  cross-ties  and  the  platform. 
It  may  be  that  none  of  these  acts  would  be  negligence  per  se, 
but  they  are  all  evidence  tending  to  prove  negligence.  In 
the  absence  of  any  one  of  them,  the  deceased  would  not  have 
lost  his  life.  If  there  had  not  been  so  large  a  space  be- 
tween the  platform  and  the  car,  the  deceased  would  not  have 
fallen  through.  If  the  apron  had  been  sound,  it  would  not 
have  broken,  and  the  deceased  would  simply  have  rolled  on 
to  the  platform.  If  a  plank  had  been  placed  on  the  cross- 
beams at  the  end  of  the  ties,  even  if  the  apron  had  broken 
and  the  deceased  had  dropped  between  the  car  and  the  plat- 
form, he  would  have  landed  on  the  plank  only  four  feet  be- 
low. In  eithej  event,  the  probability  of  serious  injury  would 
have  been  slight.  At  least  two  of  these  precautions,  either 
o«e  of  which  would  have  saved  a  human  life,  could  have  been 
taken  at  trifling  expense  and  without  any  apparent  incon- 
venience. A  new  apron  and  a  few  planks  at  the  end  of 
the  cross-ties  would  have  cost  but  little.  We  see  no  necessity 
for  the  wide  space  between  the  platform  and  the  car,  which 
has  proved  to  be  dangerous.  It  is  common  knowledge,  at  least 
with  those  who  have  any  knowledge  of  railroads,  that  freight 
cars  do  not  vary  in  width  to  any  such  extent.  It  may  be  said 
that  it  was  necessary  to  have  this  space  to  permit  employees 
to  walk  beside  the  car ;'  but  if  so,  on  what  would  they  walk  ? 
If  a  plank  had  been  there  for  them  to  walk  on,  then,  in  all 
probability,  the  deceased  would  have  caught  on  that  plank 
and  would  not  have  been  drowned.  It  should  be  borne  in 
mind  that  the  location  of  the  accident  was  not  along  the 
nutin  track  where  the  trains  were  in  the  habit  of  running, 
JKit  was  At  a  terminal  point  where  the  cars  were  carried  only 
to  be  unloaded.     As  unloading  the  car  was  the  object  of  its 
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location,  then  it  was  the  duty  of  the  carrier  to  give  the  con- 
signee a  reasonable  opportunity  of  unloading,  essentially  in- 
cluding a  safe  and  convenient  place. 

The  duty  of  a  carrier  is  three-fold — to  receive,  carry  and 
deliver.  The  common  law  requirement  of  personal  delivery 
has  been  necessarily  relaxed  in  favor  of  railroads,  but  the 
duty  still  remains  of  delivery  at  some  safe  and  convenient 
place.  If  the  goods  are  such  as  can  be  conveniently  unloaded 
by  the  carrier  and  placed  in  an  ordinary  depot  warehouse, 
then  it  is  its  duty  to  do  so;  but  if  the  freight  is  such  as  by 
necessity,  custom  or  contract  must  be  unloaded  by  the  con- 
signee, he  has  a  right  to  demand  of  the  carrier  that  the  car 
be  placed  so  that  it  can  be  unloaded  with  reasonable  safety 
and  convenience.  Hutchinson  on  Carriers,  section  378a; 
3  Wood  on  Railways,  page  1909,  section  444;  4  Elliott  on 
Railroads,  section  1619,  1521.  Until  this  duty  is  performed, 
there  is  no  delivery,  and  for  its  negligent  performance  the 
carrier  will  be  liable.  Independence  Mills  Co.  v.  Ry.  Co., 
72  Iowa,  530,  539;  The  liability  of  common  carriers  and 
those  in  the  nature  of  such,  for  negligent  injuries  to  those 
upon  their  premises  by  invitation,  express  or  implied,  is  well 
settled.  4  Elliott,  supra,  section  1590 ;  2  Wood,  supra,  sec- 
tions 310,  310a;  Wharton  Negligence,  sections  349,  821, 
823;  1  Thompson  on  Negligence,  page  316;  1  Fetter  Car. 
Pas.,  section  46. 

The  general  rule  is  well  laid  down  by  Judge  Cooley  in 
bis  work  on  Torts,  in  the  following  words,  quoted  with  ap- 
proval in  Bennett  v.  R.  Co.,  102  U.  S,,  577,  580:  "Where 
one  expressly  or  by  invitation  invites  others  to  come  on  his 
premises,  whether  for  business  or  any  other  purpose,  it  is  his 
duty  to  be  reasonably  sure  that  he  is  not  inviting  them  into 
danger,  and  to  that  end  he  must  exercise  ordinary  care  and 
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prudence  to  render  the  premises  reasonably  safe  for  the 
visit." 

For  error  in  the  direction  of  a  nonsuit,  a  new  trial  must 
be  ordered. 

New  trial. 


GEORGE  M.  LINDSAY  v.  W.  M.  DARDEN.  Ad.  d.  h.  n.  of  R.  C.  D. 

Beaman. 

(Decided  Biarch  28,   1899). 

Attorney  and  Client — Executors  and  Administrators, 

1.  If  an  administrator  employs  counsel  to  assist  him  in  his  ad- 

ministration, the  contract  is  personal,  and  is  not  a  debt 
against  the  intestate's  estate.  The  administrator  must  pay 
it,  and  if  the  disbursement  is  proper  it  will  be  allowed  him 
in  the  settlement  of  his  account  with  the  estate. 

2.  No  debt  of  the  estate  can  be  created  after  the  death  of  the  in- 

testate or  testator. 

Crv^iL  Action  by  the  plaintiff,  an  attomey-at-law,  upon 
an  account  of  professional  services  rendered  R.  J.  W. 
Beaman,  administrator  of  R.  C.  D.  Beaman  in  the  manage- 
ment of  the  estate,  tried  before  Robinson,  J,,  at  August 
Term,  1898,  of  Gkkene  Superior  Court. 

The  intestate  died  in  1884,  and  R.  J.  W.  Beaman  became 
his  administrator,  but  died  before  concluding  the  administra- 
tion, in  1897,  and  defendant,  W.  M.  Darden,  became  admin- 
istrator de  bonis  non  upon  the  estate  of  R.  C.  D.  Beaman, 
and  this  action  is  brought  against  him  for  services  rendered 
by  plaintiff,  as  counsel  of  R.  J.  W.  Beaman,  administrator 
as  aforesaid. 
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There  was  an  offer  of  judgment  made  by  defendant  for 
sum  of  $10  and  costs  to  date  of  offer,  February  18,  1898. 
The  account  was  for  sum  of  $485,  duly  itemized.  There  was 
an  order  of  reference  to  Hon.  James  E.  Shepherd,  who,  after 
finding  the  facts,  reported  as  his  conclusions  of  law:  (1) 
That  the  plaintiff  is  not  entitled  to  recover  against  the  estate 
of  R.  0.  J).  Beaman  either  in  a  legal  or  equitable  point  of 
view  any  greater  amount  than  ten  dollars  (the  amount  ad- 
mitted to  be  due  by  tJie  answer  of  the  defendant)  and  his 
costs  up  to  the  dat^  of  the  filing  of  the  offer  of  judgment. 
(2)  That  the  action  be  dismissed  at  the  cost  of  the  plaintiff 
accruing  after  the  date  of  said  offer  of  judgment.  Plaintiff 
filed  exceptions  to  the  report  of  facts  and  conclusions  of  law. 

His  Honor,  upon  the  hearing,  overruled  the  conclusions 
of  law  and  rendered  judgment  for  $475  in  favor  of  plaintiff, 
with  costs  of  action. 

The  defendant  excepted  to  the  judgment  in  so  far  as  it 
gives  the  plaintiff*  $475  instead  of  $10 — and  further  ex- 
cepted, for  that  the  plaintiff  can  not  maintain  his  action 
against  defendant  administrator,  for  that  the  contract  was 
made  with  K.  J.  W.  Beaman,  and  the  estate  of  R.  0.  D. 
Beaman  is  not  liable  thereon,  even  though  the  Court  should 
be  of  opinion  that  the  services  rendered  were  in  fact  for  the 
benefit  of  the  estate. 

Appeal  by  defendant. 

Messrs.  Battle  &  Mordecaij  for  appellant 
Mr.  George  M,  Lindsay^  for  appellee. 

Faircloth,  C.  J.  This  action  was  referred,  and  upon 
the  findings  of  the  referee  and  the  Court,  judgment  was  en- 
tered for  the  plaintiff. 

The  facts  are,  that  Tl.  C.  T).  Beaman  died  in  1884,  and 
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R.  J.  W.  Beaman  qualified  a8  his  administrator,  and  before 
the  estate  was  fully  administered  the  administrator  died,  and 
in  1897  the  defendant  qualified  as  administrator  d.  b.  ».  on 
said  estate.  Said  administrator  contracted  with  plaintiff, 
as  his  attorney,  to  aid  him  in  administering  and  settling  the 
estate  of  his  intestate.  The  plaintiff  now  sues  the  adminis- 
trator d.  b.  n.  for^services  rendered  the  first  administrator, 
and  defendant  declines  to  pay  the  account  on  the  ground  that 
it  is  not  a  charge  on  the  estate  in  his  hands. 

It  is  very  well  settled  that  if  an  administrator  employs 
counsel  to  assist  him  in  his  administration,  the  contract  is 
personal,  and  is  not  a  debt  against  the  intestate's  estate.  The 
administrator  must  pay  it,  and  if  the  disbursement  is  proper, 
it  will  be  allowed  him  in  the  settlement  of  his  account  with 
the  estate.  The  Court  will  allow  such  commissions,  charges 
and  expenses  as  it  may  deem  reasonable  and  just,  whether 
it  is  equal  to  or  less  than  the  contract  price.  Devane  v. 
Royal  52  N,  C,  426;  Kessler  v.  Hall,  64  K  C,  60. 

Plaintiff  does  not  seriously  dispute  the  above  rule,  but 
falls  back  on  the  equity  of  his  case.  He  contends  that  inas- 
much as  the  Courts  will  allow  the  administrator's  voucher, 
the  Court  ought  to  coerce  the  payment  out  of  the  assets  of  the 
estate.  The  fallacy  is  that  it  is  not  a  debt  of  the  estate,  as  no 
debt  of  the  estaie  can  be  created  after  the  death  of  the  intes- 
tate or  testator.  He  relies  on  Edwards  v.  Love,  94  N.  C, 
365.  That  case  was  upon  a  state  of  facts  unlike  the  present 
The  testator  directed  his  executors  to  employ  the  plaintiff  as 
agent  to  sell  lands  and  the  executors  contracted  with  him  in 
obedience  to  such  directions,  and  it  was  held  that  the  execu- 
tors were  personally  liable  on  the  contract,  but  as  it  was  en- 
tered into  under  the  directions  of  the  will  and  the  services 
were  for  the  benefit  of  the  estate,  payment  might  be  coerced 
out  of  the  assets  of  the  estate.  It  was  as  if  the  testator  had 
made  the  contract  and  the  services  were  rendered  after  his 
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death,  in  the  course  of  administering  the  estate.  The  law 
must  fit  the  facts. 

The  plaintiff  emphasized  the  fact  that  legal  and  equitable 
remedies  are  now  allowed  in  the  same  action.  That  is  true, 
but  the  distinction  between  legal  and  equitable  principles 
is  the  same  as  it  was  before  the  Constitution  of  1868.  This 
fact  seems  frequently  to  be  overlooked  or  misapprehended. 

We  think  plaintiff's  remedy  is  against  the  representative 
of  the  administrator  with  whom  he  contracted  and  not 
against  the  estate  of  the  defendant.   There  was  error. 

Reversed. 


ASA  JONES  V.  CITY  OF  GREENSBORO. 
(Decided  March  28,  1899). 

Negligence — Defect  in  Street — Burden  of  Proof. 

The  burden  of  showing  defects  and  dangers  in  the  pubUc  streets, 
causing  injury,  and  also  notice  thereof,  express  or  Implied, 
rests  upon  the  plaintifT. 

Civil  Action  for  damages  for  personal  injuries,  occa- 
sioned by  reason  of  a  dead  limb  falling  on  plaintiff  from  a 
shade  tree  on  sidewalk  of  a  street  in  Greensboro,  tried  before 
Robinson,  J,,  at  February  Term,  1898,  of  Guilfokd  Supe- 
rior Court. 

There  was  evidence  of  the  injury  and  of  the  cause.  The 
defense  was,  that  the  defendant  had  no  notice  of  the  defective 
condition  of  the  tree. 

Two  issues  were  submitted  to  the  jury: 

1.  Was  the  plaintiff  injured  by  the  negligence  of  the  de- 
fendant ? 


N.  C]  FEBRUAKY  TERM,  1899.  811 

Jones  v.  Greensboro. 

2.  In  what  amount,  if  any,  is  plaintiff  damaged? 

The  defendant  asked  the  following  special  instruction: 
That  if  the  jury  shall  find  that  the  defendant  had  no  notice, 
actual  or  implied,  of  the  alleged  defect,  they  should  answer 
the  first  issue,  No. 

His  Honor  declined  to  give  the  instruction.  Defendant 
excepted. 

Both  issues  were  found  in  favor  of  plaintiff  and  judgment 
rendered  for  the  damages  assessed,  $1,000. 

Defendant  appealed. 

Mr,  A.  M.  Scales,  for  defendant  (appellant). 
Mr.  J.  A.  Barringer,  for  plaintiff. 

Faircloth,  0.  J.  The  defendant  is  a  duly  organized 
municipal  corporation,  and  derives  its  powers  and  duties 
from  its  charter  and  the  general  statutes.  The  Code,  chapter 
62.  By  The. Code,  section  3803,  it  is  required  to  keep  the 
streets  and  the  bridges  in  the  town  in  proper  repair,  in  the 
manner  and  to  the  extent  it  may  deem  best,  and  by  The  Code, 
section  3802,  as  well  as  by  the  common  law,  it  may  abate  or 
prevent  nuisances  of  any  kind,  and  by  section  60  of  its 
charter,  the  Board  of  Aldermen  shall  macadamize  and  pave 
the  streets  and  sidewalks. . .  .protect  the  shade-trees  of  the 
city;  and  an  ordinance  provides  that  the  trees  shall  be 
trimmed  only  with  the  permission  of,  and  under  the  direction 
of  the  street  committee. 

The  plaintiff  was  walking  on  one  of  the  sidewalks,  when  a 
limb  fell  from  a  tree  standing  on  the  edge  of  the  sidewalk 
and  injured  him.  The  limb  fell  from  fifteen  to  twenty-five 
feet  out  of  the  top  of  the  tree.  It  is  not  alleged  that  the  limb 
was  dead,  but  it  seems  to  have  been  treated  as  a  dead  limb 
during  the  trial.    There  was  no  evidence  to  show  whether  the 
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limb  was  decayed  or  whether  it  fell  of  its  own  weight  or  feU 
in  a  storm.  There  was  no  evidence  that  any  citizen  or  any 
one  else  had  ever  noticed  the  limb  before  it  fell.  One  of  the 
plaintiff's  witnesses  testified  that  he  never  saw  the  dead  limbs 
in  this  tree  prior  to  the  time  plaintiff  was  injured,  although 
he  had  frequently  passed  it. 

The  general  duties,  powers  and  liabilities  of  municipal 
corporations^  as  to  keeping  their  streets  and  sidewalks  in  good 
repair,  have  been  recently  fully  stated  by  this  Court  in 
Bunch  V.  Edenton,  90  'N.  C,  431;  Russell  v.  Town  of 
Monroe,  116  N.  C,  720,  and  in  Dillon  v.  Raleigh,  at  this 
term,  and  it  seems  unnecessary  to  repeat  them  again  so  soon. 

Quite  a  diversity  of  opinion  on  these  questions  has 
been  \vritten  by  different  Courts.  They  agree  that  the  cor- 
poration is  not  an  insurer  against  all  defects ;  that  the  corpo- 
ration, however,  will  be  held  to  a  strict  performance  of  its 
duties,  within  limits  that  are  reasonable  and  just  The 
health,  safety,  comfort  and  convenience  of  the  public  re- 
quire this  much,  and  the  corporation  is  vested  with  the 
power  and  means  necessary  to  perform  its  duties. 

The  liability  grows  out  of  the  power  conferred  on  the 
city  over  its  streets,  including  sidewalks,  and  its  duty  to 
keep  them  in  reasonable  repair,  having  the  power  to  raise 
means  for  that  purpose. 

Each  case  must  depend  upon  its  exact  facts  and  upon  the 
circumstances  of  the  particular  case,  in  view  of  the  statutory 
provisions  of  the  State.  Upon  notice  of  defects  and  dan- 
gers in  the  streets,  the  city  must  remove  them  in  a  reasonable 
time,  and  f  ailiire  to  do  so  is  negligence,  and  such  negligence 
is  the  basis  of  an  action  by  any  one  injured  by  reason 
thereof. 

The  corporation,  however,  is  not  liable  without  notice  of 
the  defect  which  caused  the  injury.     This  notice  may  be 
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actual  or  implied.  Implied  notice  may  be  from  facts,  from 
which  it  may  be  reasonably  inferred,  or  from  proof  of  circum- 
atances  from  which  it  appears  that  the  defect  ought  to  have  been 
knownand  remedied.  Notonlypatentdefectsmust  be  remedied, 
but  reasonable  care  must  be  exercised  to  discover  defects. 
For  it  haa  been  well  said  that  ^^negligent  ignorance  is  not 
less  a  breach  of  duty  than  willful  neglect."  So,  whether 
constructive  notice  will  be  attributed  to  the  city  must  de- 
pend upon  the  circumstances  of  each  case.  Nothing  more 
than  reasonable  care  to  discover  the  defects  will  be  required 
of  the  corporation.  Notice  will  be  inferred  from  the  noto- 
riety of  the  defect,  open  to  reasonable  observation,  but  if 
it  be  concealed  or  obscured  in  any  way  so  as  to  escape  the 
attentive  observation  on  the  part  of  the  defendant,  notice 
will  not  be  attributed  to  it. 

The  burd^i  of  showing  a  defect  and  notice  rests  upon 
the  plaintiff.  The  defendant  asked  for  this  instruction  to 
the  jury:  "That  if  the  jury  shall  find  that  the  defendant 
had  no  notice,  actual  or  implied,  of  the  alleged  defect,  they 
should  answer  the  first  issue,  'No.* "  This  should  have  been 
given,  but  was  refused.  We  have  read  the  whole  charge  in 
the  record  to  see  if  this  instruction  was  substantially  given, 
and  we  think  it  was  not;  and  it  is  not  improbable  that  the 
jury  were  misled,  and  they  probably  considered  that  the 
prayer  was  improper,  as  it  was  directly  refused. 

If  we  assume  that  the  limb  was  a  defect,  there  is  no  evi- 
dence in  the  case  that  it  was  decayed  materially,  or  how 
long  it  had  existed.  No  witness  saw  it  before  the  accident, 
and  there  was  no  evidence  that  anyone  had  seen  it,  or  that 
any  city  officer  knew  of  it  or  could  by  reasonable  diligence 
have  seen  it  before  the  accident.  Stanton  v.  Salem,  145 
Mass.,  476.  "A  city  is  not  charged  with  notice  of  a  defect 
in  a  sidewalk  which  is  not  apparent  to  the  ordinary  observer, 
and  whose  existence  is  not  known  to  the  inhabitants  of  the 
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city  generally,"  and  especially  those  in  the  immediate  vicin- 
ity. CooTc  V.  City  of  Anamosa,  66  Iowa,  427.  "It  is  cer- 
tainly true,  as  a  general  proposition,  that  before  the  corporate 
authorities  can  be  held  liable  in  this  class  of  cases  it  must  be 
shown  that  they  knew  of  the  existence  of  the  cause  of  injury, 
or  had  been  notified  of  it,  or  such  a  state  of  circumstances 
must  be  shown  that  notice  would  be  implied."  Mayor  v. 
Sheffield,  4  Wallace  (U.  S.),  195,  96.  "Where  a  decayed 
tree,  being  struck  by  a  heavy  truck,  fell  upon  and  injured 
the  plaintiff,  it  was  held  that  if  the  tree  was  dangerous,  but 
appeared  safe,  to  outward  observation,  the  defendant  was 
not  liable,  and  that  the  defendant  was  not  bound  to  examine 
a  hole  which  had  existed  on  one  side  of  the  tree,  although 
by  so  doing  it  would  have  discovered  the  decay."  Oubasco 
V,  N.  Y.,  14  Daly,  559. 

We  think  the  plaintiff  failed  to  meet  the  burden  of  prov- 
ing his  case,  and  a  new  trial  is  necessary,  for  the  error  al- 
ready pointed  out 

New  trial. 
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MATTIE  A.  KENDRICK  v.  MUTUAL  BENEFIT  LIFE  INSUR- 
ANCE CO. 

(Decided  April  4,  1899). 

Life  Insurance  Policy — Construction — Premium — Estoppel 

— Issues. 

1.  Possession  of  the  policy,  at  the  death  of  the  insured,  makes  out 

a  prima  facie  case. 

2.  An  acknowledgment  in  the  policy  of  the  receipt  of  the  premium 

estops  the  company,  so  far  as  payment  of  premium  is  con- 
cerned, to  contest  the  validity  of  the  policy,  in  the  absence 
of  fraud,  although  as  a  mere  receipt  for  money  it  is  only 
prima  facie,  and  like  other  receipts  is  rebuttable  by  proof  to 
the  contrary.  In  analogy  to  the  same  rule  as  to  deeds,  the 
receipt  of  the  consideration  money  expressed  therein  may 
be  shown  to  be  untrue — ^but  paid,  or  not  paid,  the  title  passes 
all  the  same. 

3.  The  uniform  rule  of  construction  of  insurance  policies  is,  that 

if  reasonably  susceptible  of  two  constructions,  that  one  will 
be  adopted  which  is  most  favorable  to  the  insured. 

4.  Instruction  to  agents,  that  if  the  first  premium  was  paid  more 

than  thirty  days  after  due  there  must  be  a  health  certificate, 
is  evidence  against  the  company,  recognizing  that  indulgence 
on  the  payment  is  allowable,  but  is  not  evidence  against  the 
insured,  who  may  rely  upon  a  provision  in  the  policy  itself 
that  such  payment  must  be  made  during  life. 

5.  Where  every  phase  of  defendant's  contention  could  be  and  was 

presented  without  prejudice,  under  the  issue  submitted  by 
the  Court,  a  refusal  to  submit  other  issues  asked  for,  is  not 
error. 

Civil,  Action  upon  the  insurance  policy  on  the  life  of 
John  F.  Kendrick,  taken  out  by  him  for  the  benefit  of  the 
plaintiff,  his  wife,  tried  before  Starhuck,  J,,  at  October 
Term,  1898,  of  Mecklenburg  Superior  Court. 

The  policy  issued  on  July  15,   1897,   and  the  insured 
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died  on  September  15,  1897.  The  policy  contained  a  re- 
ceipt for  the  first  premium,  although  in  fact  it  was  not 
paid  until  a  few  hours  before  the  death  of  insured,  on  the 
day  of  his  death.  A  recovery  was  resisted,  principally  on 
the  ground  of  invalidity  of  the  payment.  A  single  issue 
was  submitted  to  the  jury:  Is  the  defendant  company  in- 
debted to  the  plaintiff,  and  if  so,  in  w^hat  sum? 

A  number  of  other  issues  were  asked  for  by  the  defendant^ 
but  were  declined  by  the  Court.     Defendant  excepted. 

The  issue  was  found  in  favor  of  plaintiff,  and  judgment 
rendered  accordingly.  Appeal  by  defendant  The  facts  are 
substantially  stated  in  the  opinion. 

Messrs.  Burwell,  Walker  &  Cansler,  for  defendant  (ap- 
pellant). 

Messrs,  Jones  &  Tilleii,  for  plaintiff. 

Cl^vkk,  J.  John  F.  Kendrick  applied  for  insurance  on 
his  life  in  the  defendant  company  for  the  benefit  of  his 
wife,  the  plaintiff,  and  on  the  15th  of  July,  1897,  the  defend- 
ant issued  its  policy  in  accordance  with  the  terms  of  the  ap- 
plication, which  was  delivered  by  its  agent  to  him,  a  few 
days  thereafter.  He  was  afterwards  taken  ill  with  typhoid 
fever  and  died  on  the  15th  of  September,  1897.  The  policy 
recited  the  payment  of  the  premium,  though  in  fact  it  was 
not  paid  until  a  few  hours  before,  and  in  fact  on  the  same 
day  on  which  the  insured  died,  the  payment  being  then  made 
for  him  by  a  friend  and  accepted  by  the  local  agent  with 
full  knowledge  of  Kendrick's  critical  condition.  This  agent 
had  theretofore  indulged  the  payment,  stating  that  it  would 
be  sufficient  if  the  payment  was  made  during  KendricVs 
life.  The  policy  contained  a  provision:  "This  policy  does 
not  take  effect  until  the  first  premium  shall  have  been  acta- 
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ally  paid  during  the  lifetime  of  the  insured."  There  was  in 
the  instructions  of  the  company,  in  the  hands  of  its  agents, 
a  further  provision,  that  "When  a  premium  is  paid  more 
than  thirty  and  within  sixty  days  after  due,  a  certificate  of 
good  health,  signed  by  the  applicant,  will  be  required."  It 
was  not  shown  that  John  F.  Kendrick  had  notice  of  this  in- 
struction. 

These  in  substance  were  the  facts.  The  plaintiff,  to 
whom  the  policy  was  payable,  was  in  possession  of  the  pol- 
icy, and  the  death  of  the  insured  being  admitted,  this  made 
out  a  prima  facie  case.  In  the  absence  of  evidence,  the  pol- 
icy is  presumed  to  have  been  delivered  at  the  time  it  bears 
date.  Meadows  v.  Cozart,  76  X.  C,  450 ;  Lyerly  v.  Wheeler, 
34  N.  (/.,  290.  The  authorities  are  numerous  and  quite 
uniform  that  the  acknowledgment  in  the  policy  of  the  receipt 
of  the  premium  estops  the  company  to  test  the  validity  of 
the  policy  on  the  ground  of  non-payment  of  the  premium. 
In  so  far  as  it  is  a  mere  receipt  for  money,  it  is  only  prima 
facie  like  other  receipts,  and  will  not  prevent  an  action  to 
recover  the  money  if  not  in  truth  paid ;  but  in  so  far  as  it  is 
a  part  of  the  contract  of  insurance,  it  can  not  be  contradicted 
by  parol  to  invalidate  the  contract,  in  the  absence  of  fraud  in 
procuring  the  delivery  of  the  policy.  The  rule  is  thus  stated 
in  2  Biddell  on  Insurance,  section  1128:  "As  a  general  rule 
it  has  been  held  in  the  United  States  that  while  such  a  receipt 
will  prevent  the  insurer  from  proving  the  premium  was  un- 
paid in  order  to  show  the  policy  was  void  from  its  inception, 
it  may  be  contradicted  in  order  to  show,  on  a  suit  for  pre- 
mium, that  no  payment  had  been  made,"  citing  numerous 
cases  in  the  note.  To  same  effect  the  law  is  summed  up  and 
stated  in  19  Am.  Enc.  of  Law,  1126;  Bosch  v.  Ins.  Co.,  36 
N.  J.  Law,  429,  in  a  very  clear  statement  by  Beasley,  0.  J., 
citing  Prorident  Insurance  Co.  v.  Fennel,  49  Illinois,  180; 
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Insurance  Co.  v.  Insurance  Co.,  20  Barb.,  471.  Chancellor 
Kent  says  (3  Com.,  260)  :  ^'the  receipt  of  the  premium  in 
the  policy  is  conclusive  of  payment  and  binds  the  insurer 
unless  there  is  fraud  on  the  part  of  the  insured."  To  like 
purport,  Insurance  Co.  v.  GUman,  112  Ind.,  7;  Goit  v.  In. 
Co.,  25  Barb.,  189,  192 ;  Insurance  Co.  v.  Cooker,  9  Heisk, 
606;  Ins.  Co.  v.  Wolf,  37  111., 354,  356;  Ins.  Co.  v.  Mueller, 
77  111.,  22,  24;  Phillips  on  Insurance,  sections  514,  515; 
Famum  v.  Ins.  Co.,  17  Am.  St.  Rep.,  240  (83  Cal.,  246) ; 
Michael  v.  Ins.  Co.,  10  La.  Ann.,  737 ;  Ins.  Co.  v.  Cashow, 
41  Md.,  60,  76.  In  striking  analogy  is  the  same  rule  as  to 
receipts  in  deeds.  In  3  Washburn  R.  P.,  614,  the  fourth 
rule  applying  to  receipts  in  deeds  is  as  follows:  "Although 
it  is  always  competent  to  contradict  the  recital  in  the  deed  as 
to  the  amount  paid,  in  an  action  involving  the  recovery  of 
the  purchase  money,  or  as  to  the  measure  of  damages,  in  an 
action  upon  the  covenants  in  the  deed,  it  is  not  competent 
to  contradict  the  acknowledgment  of  a  consideration  paid,  in 
order  to  aflFect  the  validity  of  the  deed  in  creating  or  passing 
a  title  to  the  estate  thereby  granted."  This  is  quoted  and 
approved  in  Barbee  v.  Barbee,  108  N.  C,  at  page  584,  and  it 
may  be  said  in  passing,  that  the  difficulty  in  reconciling 
opinions  expressed  in  that  case  was  due  to  the  failure  to 
note  the  double  aspect  of  a  recital  in  a  deed  of  payment  as 
being  a  mere  receipt  for  money,  and  therefore  only  prima 
facie,  in  an  action  to  recover  the  money,  and  as  being  some- 
times also  a  part  of  the  contract  and  therefore  not  to  be  im- 
peached, except  for  fraud,  etc.,  when  the  validity  or  effect 
of  the  contract  depends  on  prepayment,  a  distinction  which 
is  clearly  pointed  out  by  Ashe,  J.,  in  Harper  v.  Dail,  92 
N.  C,  394,  citing  Wilson  v.  Derr,  69  N.  C,  137. 

The  above  proposition  being  true  even  when  the  policy  is 
made  payable  to  the  estate  of  the  insured,  a  fortiori  the  de- 
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fendant  company  is  estopped  when  the  beneficiary  is  a  third 
party.  Kline  v.  Benefit  Association,  60  Am.  Eep.,  706  (111 
Ind.,  462). 

Certainly  it  is  not  the  defendant  who  can  except  because 
the  Court  charged  the  jury :  "If  when  the  policy  was  handed 
to  Kendrick  by  the  agent  it  was  not  the  understanding  that 
it  should  then  take  effect  as  a  policy,  then  Kendrick  could 
not,  by  sending  this  amount  as  a  payment,  create  or  put  in 
force  a  contract  of  insurance,  although  the  agent  during 
Kendrick^s  sickness  may  have  agreed  and  directed  that  he 
should  do  so.  On  the  other  hand,  although  defendant  may 
show  that  as  a  fact  the  recital  of  the  payment  of  premium 
was  not  true,  yet  if  the  policy  was  delivered  to  operate  as  a 
contract  of  insurance,  it  can  not  contend  that  the  policy  was 
invalid  because  the  premium  was  not  paid"  (at  time  of  deliv- 
ery). If  it  be  conceded  contrary  to  authorities  above  recited 
that  the  proviso  in  the  policy  that  it  shall  not  be  effective 
'^unless  the  first  premium  shall  have  been  actually  paid  dur- 
ing the  lifetime  of  the  insured,"  removed  the  estoppel  arising 
from  the  acknowledgment  of  the  receipt  of  the  money,  the 
condition  was  complied  with  by  the  actual  payment  of  the 
money  in  the  lifetime  of  the  insured,  which  related  back  to 
the  date  of  the  policy.  The  instruction  to  agents  as  recited 
in  the  letter  of  the  general  agent,  that  if  the  premium  was 
paid  more  than  thirty  days  after  due  there  must  be  a  health 
certificate,  is  evidence  against  the  company,  that  credit,  or 
indulgence  on  payment  was  allowable,  but  the  terms  that 
after  thirty  days'  delay  a  health  certificate  is  required  is  not 
binding  on  the  insured,  who  is  not  shown  to  have  had  know- 
edge  of  it,  and  who  (even  if  he  had)  might  well  rely  upon 
the  simple  provision  in  the  policy  itself  that  the  payment 
must  be  made  "during  life"  and  the  assurance  of  the  agent 
that  if  it  was  done  it  would  be  sufficient.  Horton  v.  Ins.  Co,, 
122  N,  C,  498 ;  Ins.  Co.  v.  Wilkinson,  80  TJ.  S.,  222. 
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It  is  true  in  Whitley  v.  Insurance  Co,,  71  N.  C,  480,  it  is 
held  that  the  representation  of  good  health  continues  up  to 
the  consummation  of  the  contract.  There,  the  policy  waa 
not  delivered  till  more  than  a  month  after  the  death  of  the 
insured,  and  the  agent  was  ignorant  of  the  condition  of  the 
insured.  In  the  present  case,  the  contract  was  consummated 
by  the  unconditional  delivery  of  the  policy  acknowledging 
receipt  of  payment,  and  if  that  acknowledgment  can  be 
varied  by  the  provision  that  the  policy  was  not  valid  unless 
the  premium  was  "actually  paid  during  life,"  this  condition 
was  complied  with.  There  was  no  suppression  of  informa* 
tion  or  fraud,  for  the  agent  knew  the  ccmdition  of  the  insured 
when  he  received  the  premium.  The  authorities  cited  in 
Whitley's  case,  supra,  do  not  support  the  construction  sought 
to  be  placed  on  that  opinion  by  the  defendant.  It  would 
be  contrarv  to  every  rule  of  construction  to  restrict  the  ob- 
ligation of  a  promisor  beyond  the  plain  meanings  of  his 
words.  On  the  contrary,  the  uniform  rule  of  construction  of 
insurance  policies  is  that  if  reasonably  susceptible  of  two 
eonstnictions,  that  one  will  be  adopted  which  is  more  favor- 
able to  the  insured.    Bank  v.  Ins,  Co.,  95  U.  S.,  673. 

In  Hoffman  v.  Insurance  Co.,  32  N.  Y.,  413,  the  rule  is 
laid  down  by  the  ^ew  York  Court  of  Appeals  as  follows: 
"It  is  a  rule  of  law,  as  well  as  of  ethics,  that  where  the  lan- 
guage of  a  promisor  may  be  understood  in  more  senses  than 
one,  it  is  to  be  interpreted  in  the  sense  in  which  he  had 
reason  to  suppose  it  was  understood  by  the  promisee.  Potter 
r.  Insurance  Co.,  5  Hill,  147,  149;  Barlow  v.  Scott,  24 
N.  Y.,  40.  It  is  also  a  familiar  rule  of  law  that  if  it  be  left 
in  doubt,  in  view  of  the  general  tenor  of  the  instrument  and 
the  relations  of  the  contracting  parties,  whether  given  words 
were  used  in  an  enlarged  or  a  restricted  sense,  other  things 
being  equal,  that  construction  shoiild  be  adopted  which  is 
most  beneficial  to  the  promisee.     Coke  Lit.,  183;  Bacon's 
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Law  Maxims,  Teg.  3 ;  Doe  v.  Dixon,  9  East,  16 ;  Marvin  v. 
Stone,  2  Cowen,  806.  This  rule  has  been  very  uniformly 
applied  to  conditions  and  provisos  in  policies  of  insurance 
on  the  ground  that,  though  they  are  inserted  for  the  benefit 
of  the  underwriters,  their  office  is  to  limit  the  force  of  the 
principal  obligation." 

In  Goodwin  v.  Assurance  Society,  97  Iowa,  226,  the  Su- 
preme Court  of  Iowa  states  the  rule  as  follows :  "The  tenets 
established  for  the  guidance  of  the  Courts  in  such  matters 
are  well  understood,  and  no  one  is  better  established  than 
that  in  all  cases  the  policy  must  be  liberally  construed  in 
favor  of  the  assured,  so  as  not  to  defeat,  without  a  clear 
necessity,  his  claim  for  indemnity.  And  when  the  words 
used  may,  without  violence,  be  given  two  interpretations, 
that  which  will  sustain  the  claim  and  cover  the  loss  should 
be  adopted."  The  Court  cites  a  large  number  of  authorities 
to  sustain  the  proposition,  and  indeed  the  authorities  seem 
uniform. 

Besides,  the  agent  of  the  company  put  the  same  construc- 
tion upon  the  policy  and  said  that  it  would  be  sufficient  if 
the  payment  was  made  "during  lifetime,"  and  if  this  had 
misled  the  insured  it  would  have  been  fraud  for  the  com- 
pany to  avail  itself  of  a  forfeiture  thus  procured.  McMas- 
ters  V.  Ins.  Co.,  78  Fed.  Rep.,  36  (C.  C.  A.)  ;  Ins.  Co.  v. 
Chamberlain,  132  U.  S.,  304.  The  agent  directed  the  "check 
to  be  mailed,"  and  the  time  of  the  mailing  was  the  time  of 
payment  (the  check  being  honored  on  presentation).  Whit- 
ley V.  Ins  Co.,  supra. 

Every  phase  of  the  defendant's  contention  could  be  and  was 
presented  without  prejudice  under  the  issue  submitted  by  the 
Court,  and  therefore  the  refusal  to  submit  other  issues, 
though  asked,  is  not  error.  Pretzfelder  v.  Ins.  Co.,  123 
X.  C,  164. 

Affirmed.  124—21 
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HUYBTT  ft  SMITH  MAN'F.  CO.  v.  8.  H.  GRAY. 
(Decided  April  4.  1899). 

Purchase  with  Warranty — Breach — Damages. 

1.  If  property,  purchased  with  warranty,  is  present  and  subject  to 

Inspection,  the  title  passes  and  the  warranty  is  collateral 
to  the  contract,  and  if  false  the  purchaser's  redress  la  an 
action  for  damages  upon  it. 

2.  If  the  property  is  not  present,  where  it  might  be  inspected,  the 

warranty  may  be  treated  as  a  condition  precedent,  as  well 
as  a  warranty.  If  it  turns  out  not  to  be  as  warranted,  the  pur- 
chaser may  refuse  to  receive  it,  and  so  notify  the  seller,  and 
decline  to  pay  for  it;  or  if  he  has  paid  the  price,  or  any  part 
of  it,  he  may  recover  the  money  paid. 

.8.  If  the  article  purchased  is  machinery  the  purchaser  has  a  rea- 
sonable time  to  operate  it,  for  the  purpose  of  testing  it;  if 
when  this  is  done,  the  machinery  does  not  come  up  to  con- 
tract, he  may  abandon  the  contract  and  refuse  to 
receive  and  use  the  property.  Unless  he  does  this, 
and  continues  its  possession  and  use,  he  will  be  deemed  to 
have  accepted  it,  and  will  be  restricted  to  an  action  for  dam- 
ages upon  breach  of  the  warranty,  or  to  a  counterclaim  if 
sued  for  the  price,  the  measure  of  damages  being  the  differ- 
ence between  the  price  paid,  or  agreed  to  be  paid,  and  the 
real  value  of  the  property  when  received. 

•4.  When  the  title  is  retained  by  the  seller  as  security  for  payment, 
his  lien  is  in  the  nature  of  a  mortgage  for  the  agreed  price, 
and  he  is  entitled  to  judgment  for  the  debt,  less  any  pay- 
ment made,  and  the  difference  between  the  agreed  price  and 
the  true  value  of  the  property  when  received,  and  he  is  also 
entitled  to  foreclosure,  sale,  and  application  of  the  proceeds 
of  sale  to  the  Judgment 

Civil  Action  for  recovery  of  a  No.  80  Smith  Dry  Kiln 
Hot  Blast  Apparatus  and  machinery,  tried  before  Brown,  J., 
At  May  Term,  1898,  of  the  Superior    Court    of    Craven 
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County,  being  the  same  cause  heretofore  tried  and  reported 
in  111  N.  C,  87  and  92,  on  appeal  of  both  plaintiff  and  de- 
fendant. The  contract  price  was  $2,337,  to  be  paid  in  differ- 
ent instalments.  The  sale  was  with  warranty  that  the  appa- 
ratus and  machinery,  with  proper  management  and  careful 
usage,  would  perform  well,  and  thoroughly  dry  25,000  feet 
of  one-inch  green  sap  pine  lumber  every  twenty-four  hours. 
The  machinery  was  to  be  delivered  at  New  Bern  and  a  com- 
petent workman  to  be  sent  out  to  put  it  in  running  condition, 
the  title  to  be  retained  until  payment  in  full.  Claim  and  de- 
livery proceedings  were  taken  out  for  the  possession  of  the 
property,  with  damages,  for  detention.  It  was  repleived  and 
possession  retained  by  defendant.  The  complaint  alleged 
full  compliance  by  plaintiff  with  his  part  of  the  contract, 
and  failure  on  the  part  of  the  defendant,  who  had  only  paid 
$400  of  the  price. 

The  answer  allied  a  breach  of  warranty  that  the  machin- 
ery and  apparatus  would  not  dry  25,000  feet  of  lumber  as 
warranted,  and  by  reason  of  breach  of  contract  on  the  part 
of  plaintiff,  the  defendant  claimed  damages  to  the  amount 
of  $4,464.96.  The  contract  was  in  writing,  dated  April  11, 
1888 ;  suit  commenced  on  January  20,  1890. 

The  following  issues  were  framed  and  submitted  by  the 
Court : 

1.  Did  the  dry-kiln  apparatus,  delivered  by  plaintiff  to 
defendant,  come  up  to  the  specifications  and  requirements 
of  the  written  contract.     Answer,  No. 

2.  What  was  the  difference  between  the  value  of  the  said 
dry-kiln  apparatus  as  delivered  to  defendant,  and  its  value 
had  it  come  up  to  contract  ?    Answer,  $2,000. 

3.  What  amount  of  deterioration  and  damage  has  said 
dry-kiln  apparatus  sustained  since  the  commencement  of  this 
action?    Answer,  $1,400. 
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The  defendant  withdrew  all  claims  for  special  damage. 

Upon  considering  the  admissions  and  findings  of  the  jury, 
his  Honor  was  of  opinion  that  the  defendant  should  be 
charged  with  the  unpaid  purchase  money,  to-wit:  $1,937, 
and  that  the  plaintiff  is  to  be  charged  with  $2,000,  as  found 
by  a  jury  in  response  to  second  issue^  leaving  a  balance  in 
favor  of  defendant  of  $63,  for  which  sum  judgment  was 
rendered  in  favor  of  defendant,  together  with  costs,  to  be 
taxed  by  the  Clerk.     The  plaintiff  excepted  and  appealed. 

Mr.  W.  D.  Mclver,  for  plaintiff  (appellant). 
Messrs.  Simmons,  Pou  &  Ward  and  0.  H,  Ouion,  for  de- 
fendant. 

4 

FuRCHEs,  J.  It  seems  to  us  that  this  action  was  brought 
without  a  very  clear  conception  of  the  rights  of  the  plaintiff, 
and  the  complaint  is  so  defective  in  stating  the  cause  of  ac- 
tion that  it  would  have  been  difficult  to  reach  the  merits  of 
the  case  but  for  the  aid  received  from  the  defendant's  an- 
swer, which  makes  the  contract  between  plaintiff  and  defend- 
ant, under  which  defendant  purchased  the  property  in  con- 
troversy, a  part  of  his  answer. 

From  this  contract  it  appears  that  on  the  11th  of  April, 
1888,  the  defendant  purchased  of  the  plaintiff  a  "No.  80 
Smith  Dry-Kiln  Hot  Blast  Apparatus"  at  the  price  of 
$2,337,  to  be  paid  for  in  different  instalments.  The  plaintiff 
warranted  this  machine  to  dry  25,000  feet  of  green  sap  pine 
lumber  of  a  specified  thickness  in  twenty-four  hours.  The 
defendant,  before  this  machinery  was  shipped  from  plain- 
tiff's shops  in  Detroit,  Michigan,  paid  plaintiff  $400  as  a 
part  of  the  purchase  money,  and  failed  and  refused  to  pay 
anything  more  thereon,  but  continued  to  hold  and  use  th^ 
kiln  and  apparatus.    The  defendant,  failing  and  refusing  to 


N.  C]  FEBKUAEY  TEEM,  1899.  326 

HuYETT  ft  Smith  Man'f.  Co.  v.  Gray. 

pay  plaintiff  the  balance  of  the  purchase  money,  this  action 
was  commenced  on  the  11th  day  of  April,  1891,  for  the  pos- 
session of  the  property.  But  the  defendant  by  his  answer  set 
up  a  contract  between  the  parties,  which,  as  we  have  said, 
gives  point  and  vigor  to  plaintiff's  action,  and  .enabled  the 
Court  to  go  to  the  merits  of  the  controversy. 

It  seems  that  the  law  governing  purchases  with  warranty 
and  the  rights  of  the  parties,  may  be  correctly  stated  as  fol- 
lows :  That  if  the  property  purchased  is  present  and  may  be 
inspected,  the  warranty  is  collateral  to  the  contract  and  the 
title  to  the  property  immediately  passes  to  the  purchaser. 
And  if  the  warranty  is  false,  the  purchaser's  redress  is  an 
action  for  damages  upon  the  warranty.  But  if  the  property 
is  not  present,  where  it  might  be  inspected,  the  warranty 
may  be  treated  as  a  condition  precedent,  as  well  as  a  war- 
ranty. And  if  the  property  purchased  is  not  what  it  was 
warranted  to  be,  the  purchaser,  upon  delivery  of  the  prop- 
erty, may  treat  the  warranty  as  a  condition  precedent  and  re- 
fuse to  receive  or  accept  the  property,  and  notify  the  party 
from  whom  he  purchased;  and  if  he  has  not  paid  for  the 
property,  he  need  not  do  so ;  and  if  he  has  paid  the  purchase 
money  or  any  part  of  it  he  may  recover  the  money  so  paid 
from  the  seller.  The  purchaser  is  not  compelled  in  all  cases 
to  reject  the  property,  at  once,  upon  its  receipt,  if  it  is  ma- 
chinery,  he  has  a  reasonable  time  to  operate  the  machinery 
for  the  purpose  of  testing  it.  But  when  this  is  done 
and  it  is  found  that  the  machine  or  the  machinery  does  not 
fill  the  specifications  of  the  contract  and  warranty,  he  must 
then  abandon  the  contract  and  refuse  to  accept  and  use  the 
property ;  and  if  he  does  not  do  this  but  continues  the  posses- 
sion and  use  of  the  property,  he  will  be  deemed  in  law  to 
have  accepted  the  property,  and  his  relief  then  will  be  an  ac- 
tion for  damages  upon  the  breach  of  the  warranty.  2  Benja- 
min on  Sales,  page  1147.    In  this  case,  the  property  not  be- 
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ing  present  at  New  Bern,  N.  C,  where  the  trade  was  made, 
the  defendant  might  have  treated  the  warranty  as  a  condition 
precedent,  and,  after  he  tested  the  machine,  refuse  to  accept 
or  pay  for  the  same.  2  Benjamin,  supra,  page  1153.  But  as 
he  continued  to  hold  and  use  the  machine  until  he  was  sued 
for  it,  and  then  denied  the  plaintiff's  right  to  it,  and  replevied 
and  held  the  same,  he  must  be  deemed  to  have  accepted  the 
property  and  to  have  held  and  used  it  as  his  own.  His  only 
remedy,  then,  was  one  for  damages  for  breach  of  warranty. 
This  remedy  he  might  have  by  a  separate  action,  or  he  might 
have  it  by  way  of  counterclaim  and  recoupment,  as  he  has 
done  in  this  case.  But  when  he  does  this,  the  measure  of 
damages  is  the  difference  between  the  price  paid  or  agreed 
to  be  paid,  and  the  real  or  true  value  of  the  property  received. 

This  is  the  only  rule  by  which  damages  may  be  assessed 
upon  breach  of  warranty  unless  there  are  special  damages 
pleaded,  as  resulting  from  the  breach  of  warranty ;  and  these 
must  be  such  as  might  have  beien  within  the  contemplation 
of  the  parties  and  the  natural  result  of  the  breach.  Alpha 
Mills  V.  Engine  Co.,  116  K  C,  797 ;  Ashe  v.  DeBosset,  50 
N.  C,  301 ;  Hadley  v,  Brafendale,  9  Exc.  Rep.  (W.  H.  & 
G.),  341.  But  we  need  not  pursue  this  line  of  thought 
further  as  all  claim  for  resulting  damages  is  expressly  aban- 
doned in  this  case,  and  had  it  not  been,  it  has  been  held  by 
this  Court  when  the  case  was  here  on  a  former  appeal  that 
such  damages  were  too  remote  and  could  not  be  sustained^ 
111  N.  C,  93. 

When  the  defendant  retained  the  possession  of  this  ma- 
chine and  used  and  claimed  it  as  his  own,  he  became  liable 
to  plaintiff  for  the  purchase  money,  $2,337.  But  the  plain- 
tiff retained  the  naked  legal  title,  which  was  a  lien  on  the 
property — an  equity  in  the  nature  of  a  mortgage,  as  a  secur- 
ity for  its  debt.    The  plaintiff  therefore  was  entitled  to  judg- 
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ment  for  the  amount  of  his  debt  against  the  defendant,  less 
the  amount  he  had  paid,  and  the  difference  between  the  price 
he  agreed  to  pay  and  the  true  value  of  the  property  when 
he  received  it.  Hobbs  v.  Bland,  at  this  term.  And  the  plain- 
tiff is  also  entitled  to  a  foreclosure  and  sale  of  the  "dry-kiln 
and  apparatus/'  and  an  application  of  the  proceeds  to  the 
satisfaction  of  his  judgment,  if  he  recovers  judgment,  as  it 
seems  from  the  facts  stated  in  this  appeal  he  should  do. 

There  was  error  in  the  rule  of  damages  laid  down  by  the 
Judge  below,  in  stating  that  defendant  was  entitled  to  re- 
cover of  plaintiff  on  his  counterclaim,  upon  a  breach  of  his 
warranty,  the  difference  between  the  value  of  a  "dry  kiln'' 
that  would  dry  25,000  feet  of  green  sap  pine  lumber  in 
twenty-four  hours  and  the  price  he  was  to  pay  for  the  "dry- 
kiln"  sued  for. 

This  error  led  to  an  erroneous  finding  and  judgment,  in 
which  the  jury  found  that  the  defendant  had  sustained 
$2,000  damages  in  the  purchase  of  a  "dry-kiln"  for  which 
he  agreed  to  pay  $2,337,  and  which  is  admitted  by  the  an- 
swer and  found  by  the  jury  to  have  been  worth  $1,500  when 
it  was  received  by  defendant.  In  fact,  it  seems  that  the  case 
was  tried  without  any  true  conception  of  the  real  matters  at 
issue  between  the  parties. 

There  were  some  exceptions  as  to  evidence  in  giving  the 
declarations  of  Cunliffe,  which  should  have  been  sustained, 
as  they  do  not  seem  to  have  been  a  part  of  the  res  gestae,  and 
therefore  only  what  is  called  hear-say  evidence.  But  as  these 
objections  will  not  likely  be  presented  on  a  new  trial,  we  do 
not  discuss  them  further. 

New  trial. 
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CHARLOTTE  J.  GORRELL  v.  GREENSBORO  WATER  SUP- 
PLY CO. 

(Decided  April  4,  1899). 

Contract — Parties  and  Beneficiaries — Right  to  Silc. 

1.  One  not  a  party  or  privy  to  a  contract,  but  who  is  a  beneficiary 

thereof — who  furnishes  the  consideration  money  of  the  con- 
tract— is  entitled  to  maintain  an  action  for  Its  breach. 

2.  Where  a  party  undertakes  to  furnish  water  in  such  mode  and 

quantity  that  it  may  be  used  to  extinguish  fires  in  the  city, 
in  which  it  is  to  be  supplied,  damage  sustained  by  a  citlssen 
and  taxpayer  by  the  destruction  of  buildings,  by  the  failure 
to  so  furnish  such  water,  is  a  natural  and  proximate  conse- 
quence of  such  breach  of  the  undertaking,  and  entitles  him 
to  sue. 

Civil  Action  for  recovery  of  damages  by  fire  through 
negligent  failure  of  defendant  to  furnish  water  to  extinguish 
the  same,  heard  by  Robinson,  J.,  upon  complaint  and  de- 
murrer at  February  Term,  1898,  of  Quilfobd  Superior 
Court.  The  demurrer  was  overruled  and  defendant  required 
to  answer.  The  defendant  excepted  and  appealed.  The 
grounds  of  the  demurrer  controverting  the  merits  of  the  ac- 
tion and  the  plaintiff^s  right  to  sue  are  considered  in  the 
opinion. 

Messrs,  King  &  Kimball,  for  defendant  (appellant). 
Messrs.  Boyd  &  Broolcs,  for  plaintiff. 

Clabk,  J.,  delivers  the  opinion. 

Faibcloth^  C.  J.,  and  Fubches^  J.,  dissent. 

Cla.bk^  J.  This  cause  is  presented  upon  complaint  and 
demurrer.  The  complaint  avers  authority  conferred  upon  the 
City  of  Greensboro  by  its  charter  to  provide  water  supplies 
either  by  erecting  waterworks  itself  or, by  contract,  and  that 
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in  pursuance  thereof  the  city  contracted  with  the  Greensboro 
Water  Company  to  furnish  said  city  "with  pure  and  wholesome 
water  for  the  use  of  its  citizens  and  of  force  at  all  times  suffi- 
cient to  protect  the  inhabitants  of  the  city  against  loss  by  fire," 
giving  to  said  Company  exclusive  rights  of  eminent  domain 
over  its  streets,  alleys,  sidewalks  and  public  grounds  for  the 
purpose  of  laying  and  operating  water-mains,  pipes,  hy- 
drants, stands,  etc. ;  that  subsequently  all  the  rights  and  prop- 
erty of  said  water  company  passed  by  sale  to  the  defendant, 
who  at  the  same  time  assumed  all  the  duties  and  obligations 
imposed  by  the  aforesaid  contract,  and  both  the  defendant 
and  the  city  had  acquiesced  in  the  same;  that  by  virtue  of 
said  contract  it  was  stipulated  and  agreed  inter  alia  that  the 
Water  Company  should  "supply  the  city  and  inhabitantr 
with  pure,  good  and  wholesome  water,  suitable  for  all  do- 
mestic, sanitary  and  fire  purposes,  and  for  individual  use;" 
should  "erect  and  maintain  settling  basins,  filtering  galleries, 
reservoirs,  water-towers,  pump-houses  and  other  appurte- 
nances and  attachments  necessary  or  expedient  for  the  proper 
conducting  and  carrying  on  said  waterworks,  so  as  to  afford 
at  all  times  the  most  adequate  supply  for  all  domestic  uses 
and  the  greatest  protection  against  fire."  The  remainder  of 
the  complaint  is  as  follows: 

8.  That  it  was  also  stipulated  and  agreed  by  and  under 
said  contract  that  the  said  Water  Company  should  use  only 
first-class  machinery,  pipes,  hydrants,  valves,  pumps,  etc., 
in  connection  with  said  waterworks,  and  that  the  said  works 
should  be  complete  in  all  its  details  with  a  capacity  to  furnish 
one  and  a  half  million  gallons  of  water  every  twenty-four 
hours  against  a  pressure  of  two  hundred  feet  head.  And 
should  erect  a  storage  water  tank  whose  top  water  level  should 
be  one  hundred  feet  above  the  surface  of  the  ground  at  the 
center  of  the  public  square  and  to  be  of  a  capacity  of  100,000 
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gallons  of  water,  and  that  the  same  shall  be  filled  by  the  said 
Water  Company  to  its  top  every  day  an  hour  before  sundown. 
And  for  the  extinguishment  of  fire  in  said  city  the  Company 
shall  erect  a  pump-house  and  put  therein  a  pumping  engine 
which  shall  be  kept  ready  at  all  times  to  supply  the  needed 
fire  pressure. 

9.  That  it  was  further  stipulated  and  agreed  by  and  un- 
der said  contract  that  the  said  Water  Company  should  erect 
and  put  in  seventy-five  hydrants  at  such  places  as  the  city 
might  designate,  and  for  the  rents  of  which  said  City  of 
Greensboro  was  to  pay  them  annually  $2,875.  And  in  pur- 
suance of  such  agreement  and  compliance  therewith  on  the 
part  of  the  city,  the  Water  Company  did  erect,  and  their  suc- 
cessors, the  Greensboro  Water  Supply  Company,  had  in  pos- 
session and  use  at  the  times  hereinafter  mentioned,  two  hy- 
drants— one  a  hundred  and  the  other  about  two  hundred 
feet  distant  from  plaintiff's  store-houses  which  were  destroyed 
by  fire  on  the  date  hereinafter  mentioned. 

10.  That  by  the  terms  of  said  contract  it  was  further  stipu- 
lated and  agreed  that  the  said  Water  Company  should  keep 
a  pressure  of  water  for  fire  purposes  sufficient  to  throw  six 
streams  of  water  from  six  hydrants,  to  a  vertical  height  of 
100  feet  in  still  air,  each  stream  being  taken  from  one  hy- 
drant and  with  100  feet  of  hose  and  a  one-inch  ring  nozzle 
and  the  said  Company  shall  constantly,  day  and  night,  except 
from  unavoidable  accidents,  keep  all  the  said  hydrants  sup- 
plied with  water  for  fire  service  and  shall  keep  th^n  in  good 
order  for  said  service. 

11.  That  said  contract  was  made  with  the  said  Greensboro 
Water  Company  and  extended  to  and  acquiesced  in  by  their 
successors,  the  defendant  Greensboro  Water  Supply  Com- 
pany, for  the  use  and  benefit  of  all  its  property  owners  and 
inhabitants — among  which  was  the  plaintiff,  who  was   a 
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property  owner  in  said  city,  at  the  times  hereinafter  referred 
to  and  for  several  years  prior  thereto,  in  common  with  that  of 
other  citizens  of  said  city,  which  said  property  was  taxed  at 
its  full  value  to  raise  money  with  which  to  pay  said  hydrant 
rents. 

12.  That  on  the  night  of  the day  of  Jime,  1897, 

a  fire  broke  out  in  a  building  some  thirty  feet  distant  from 
plaintiff's  store-rooms  on  the  south  side  of  South  Elm  street 
in  said  city;  that  the  fire  alarm  was  at  once  turned  on  and 
in  less  than  ten  minutes  thereafter  the  Greensboro  Fire  Com- 
pany  arrived  at  said  fire  with  their  hose,  fire  engine  ^id 
other  appurtenances  necessary  for  the  ready  extinguishment 
of  said  fire.  That  the  said  fire  company  attached  its  hose, 
which  were  in  every  respect  adequate  and  suflBicient  for  the 
demands  of  the  occasion,  as  plaintiff  is  advised  and  believed, 
to  the  two  hvdrants  above  mentioned,  one  100  feet  from  said 
Store-rooms  and  the  other  about  200  feet  distant,  each  of 
which  said  hydrants  were  sufBciently  near  to  said  store  and 
lot  to  have  afforded  water  adequate  for  the  ready  extinguish- 
ment of  said  fire,  if  the  proper  pressure  had  been  on  same. 

13.  That  notwithstanding  the  promptness  of  the  fire  com- 
pany in  reaching  said  fire  and  the  perfect  sufficiency  of  its 
equipments  to  convey  the  water  to  same,  the  defendant,  as 
plaintiff  is  advised  and  believes,  persistently,  carelessly  and 
negligently  refused  to  furnish  said  hydrants  above  described 
and  referred  to  with  a  sufficient  pressure  of  water  to  extin- 
guish said  fire,  and  by  reason  of  such  tortious  and  negligent 
conduct  on  the  part  of  the  defendant  the  said  fire  spread  from 
the  building  in  which  it  originated  and  ignited  the  store- 
room of  the  plaintiff. 

14.  That  after  the  fire  had  spread  to  and  caught  on  flames 
the  building  of  the  plaintiff  the-  said  fire  company,  as  plain- 
tiff is  advised  and  believes,  was  still  present  with  its  hose, 
ladders,  buckets,  engine,  etc.,  ready  to  use  its  every  effort  to 
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extinguish  same,  and  while  the  said  fire  company  had  its 
hose  attached  to  said  hydrants  sufficiently  near,  with  the 
proper  pressure,  to  have  quickly  extinguished  same  and  saved 
plaintiflF's  property  from  burning,  the  defendant  persistently 
refused,  neglected  and  omitted  to  have  the  fire  pressure 
agreed  to  and  required  by  its  contract  and  only  furnished 
pressure  sufficient  to  throw  a  stream  ten  feet  from  end  of  said 
regulation  hose,  by  carelessly,  negligently  and  wrongfully 
failing  to  keep  any  water  in  its  water  tank,  or  even  its  hy- 
drants and  pipes  full,  and  not  having  its  pumping-engine  at 
work;  by  leason  of  which  negligent,  wrongful  and  tortious 
conduct  on  the  part  of  the  defendant,  the  plaintiff's  property 
was  totally  destroyed  by  fire,  and  by  reason  of  such  loss  she 
has  been  damaged  in  the  sum  of  $5,000. 

15.  That  the  said  fire  originated  in  an  adjacent  building 
to  plaintiff's,  and  that  the  destruction  of  her  property  by 
same  was  not  occasioned  by  any  mistake,  carelessness,  or  neg^ 
ligence  on  her  part,  but  solely  on  account  of  the  careless,  will- 
ful and  wanton  neglect  on  the  part  of  the  defendant  to  fur- 
nish the  hydrants  above  referred  to  with  the  water  which  they 
were  required,  and  had  obligated  themselves  to  do,  and  upon 
their  doing  of  which  plaintiff  confidently  relied. 

16.  That  as  plaintiff  is  advised  and  believes,  defendant's 
failure  to  provide  sufficient  water  for  the  extinguishing  of 
said  fire  was  not  occasioned  by  any  unavoidable  accident  or 
lack  of  water  in  the  reservoir  from  which  they  originally 
take  same,  but  was  the  result  of  a  wanton,  careless  and  will- 
ful neglect  and  disregard  for  their  duties  and  obligation  con- 
tracted and  owed  to  the  several  inhabitants  of  the  City  of 
Greensboro,  including  the  plaintiff. 

Wlierefore  plaintiff  demands  judgment  against  the  said 
Greensboro  Water  Supply  Company  for  the  sum  of  $5,000 
damages  and  the  cost  of  this  action.  And  for  such  other 
and  further  relief  as  the  Court  may  deem  plaintiff  entitled. 
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The  demurrer  admits  the  allegations  of  the  complaint  to 
be  true.  Those  grounds  of  demurrer  which  allege  omission 
of  technical  or  formal  averments  in  the  complaint  we  deem 
not  well  taken,  and  to  require  no  discussion.  The  demurrer 
so  far  as  it  relates  to  the  merits  of  the  case  is  substantially 
that  the  complaint  has  stated  no  cause  of  action : 

(1)  Because  the  plaintiff,  though  a  citizen  and  taxpayer 
of  Greensboro  (as  alleged  in  the  complaint),  is  neither  a 
party  nor  privy  to  the  contract,  the  breach  of  which  is  ihe 
foundation  of  the  action. 

(2)  The  failure  of  the  defendant  to  furnish  water  was 
not  the  proximate  cause  of  the  plaintiff's  loss. 

It  is  true  the  plaintiff  is  neither  a  party  nor  privy  to  the 
contract,  but  it  is  impossible  to  read  the  same  without  seeing 
that,  in  Avarp  and  woof,  in  thread  and  filling,  the  object  is  the 
comfort,  ease  and  security  from  fire  of  the  people,  the  citi- 
zens of  Greensboro.  This  is  alleged  by  the  eleventh  para- 
graph of  the  complaint,  and  is  admitted  by  the  demurrer. 
The  benefit  to  the  nominal  contracting  party,  the  City  of 
Greensboro,  as  a  corporation,  is  small  in  comparison,  and 
taken  alone,  would  never  have  justified  the  grants,  conces- 
sions, privileges,  benefits  and  payments  made  to  the  Water 
Company.  Upon  the  face  of  the  contract,  the  principal  bene- 
ficiaries of  the  contract  in  contemplation  of  both  parties 
there  to  were  the  Water  Company  on  the  one  hand  and  the  indi- 
vidual citizens  of  Greensboro  on  the  other.  The  citizens 
were  to  pay  the  taxes  to  fulfill  the  money  consideration 
named,  and  furnishing  the  individual  citizens  with  adequate 
supply  of  water  and  the  protection  of  their  property  from 
fire  was  the  largest  duty  assumed  by  the  Company.  One  not 
a  party  or  privy  to  a  contract,  but  who  is  a  beneficiary  thereof, 
is  entitled  to  maintain  an  action  for  its  breach.  This  has 
been  sustained  by  many  decisions  elsewhere.     Tillis  v.  Ear- 
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rison,  104  Mo.,  270 ;  Lawrence  v.  Fox,  20  K  Y.,  268 ;  8i 
son  V.  Brown,  68  N.  Y.,  355 ;  Vrooman  v.  Turner,  69  N. 
280;  Wright  v.  Terry,  23  Fla.,  160;  Austin  v.  Seligman,   IS 
Fed.  Rep.,  519;  Burton  v.  Larkin,  36  Kan.,  246;  and 
when  the  beneficiary  is  only  one  of  a  class  of  persons,  if 
class  is  sufficiently  designated.    Johannes  v.  Insurance  d 
panies,  66  Wis.,  50.     It  was  considered  though  without 
cision  by  this  Court  in  Ilaun  v.  Burrell,  119  N.  C,  544,  54rS 
and  Sams  v.  Price,  Ibid,  572.    Especially  is  this  so  when  tho 
beneficiaries  are  the  citizens  of  a  municipality  whose  votes  rvl- 
thorized  the  contract  and  whose  taxes  discharge  the  financial 
burdens  the  contract  entails.     The  officials  who  execute  the 
contract  are  technically  the  agents  of  the  corporation,  but  th© 
corporation  itself  is  the  agent  of  the  people,  who  are  thus 
effectively  the  principals  of  the  contract.     The  acceptance  of 
the  contract  by  the  Water  Corapanv  carries  with  it  the  duty  of 
supplying  all  persons  along  its  mains.     Griffin  v.  Water  Go., 
122  N.  C,  206 ;  Hangen  v.  Water  Co.,  14  L.  R.  A.,  424. 

In  Paducah  Lumber  Co,  v.  Paducah  Water  Supply  Co.,  89 
Ky.,  340  (1889),  it  is  held:  "If  a  water  company  enter  into 
a  contract  with  a  municipal  corporation  whereby  the  former 
agrees,  in  consideration  of  the  grant  of  a  franchise  and  a 
promise  to  pay  certain  specified  prices  for  the  use  of  hydrants 
to  construct  waterworks  of  a  specified  character,  force  and 
capacity,  and  to  keep  a  supply  of  water  required  for  domestic, 
manufacturing  and  fire  protection  purposes  for  all  the  in- 
habitants and  property  of  the  city,  a  taxpayer  of  the  city  may 
recover  of  the  water  company  when,  through  a  breach  of  its 
contract,  he  is  left  without  means  of  extinguishing  fire  and 
his  property  is  on  that  account  destroyed,"  and  it  is  therein 
further  held :  "Where  a  party  undertakes  to  furnish  water  in 
such  mode  and  quantity  that  it  may  be  used  to  extinguish 
fires  in  the  city  in  which  it  is  to  be  supplied,  damages  sus- 
tained by  the  destruction  of  buildings  by  the  failure  to  so 
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I6S::  fumifih  such  water  is  a  natural  and  proximate  consequence 
693  of  such  breach  of  the  undertaking*''  This  opinion  is  based 
igmg  upon  sound  reason  and  is  adopted  by  us.  It  is  conclusive  of 
B^i  both  points  raised  as  to  the  merits  of  the  controversy  by  the 
»iis.r  demurrer.  Indeed  it  could  not  be  doubted  that  if  the  city 
ncf  buildings  were  destroyed  by  fire  through  failure  of  the  de- 
ri},.:  fendant  to  furnish  water  for  their  protection  as  provided  by 
54:  the  contract,  the  city  could  recover.  New  Orleans  v.  Water- 
irte  works,  72  Eed.  Rep.,  227.  Besides,  the  complaint,  in  para- 
graphs 13  and  14,  allies  that  the  defendant's  failure  to  fur- 
nish water  as  per  contract  was  the  direct  and  sole  cause  of  the 
loss,  and  this  is  admitted  by  the  demurrer.  Thus,  the  ques- 
tion really  narrows  down  to  the  question  whether  the  bene-^ 
ficiaries  of  a  contract,  who  furnish  the  consideration  money^  > 
of  the  contract,  can  maintain  an  action  for  damages  caused 
by  its  breach. 

The  case  of  Paducah  v.  Water  Co.  is  exactly  in  point,  was 
I        reaffirmed  on  a  hearing,  and  is  followed  by  Duncan  v.  Waier 
Co.,  in  the  same  volume,  making  three  decisions  altogether. 
The  decisions,  however  (twelve  in  number),  in  other  States 
where  the  question  has  been  persented,  are  the  other  way. 
But  this  is  a  case  of  the  first  impression  in  this  State,  and  de-    %    i^jxL, 
-.       cisions  in  other  States  have  only  persuasive  authority.   They  ^   jvduiiV*' 
have  only  the  consideration  to  which  the  reaBoning  therein    ^    /wvw^ 
is  entitled.  They  are  to  be  weighed,  not  counted.    Wesjjould         v^ 
adopt  that  line  which  is  most  consonant  with  justice  and  the  ., 
''reason  of  the  thing.''  —       "^Hf*^  7^ 

Did  the  people  of  Greensboro  have  just  cause  to  believe  -^o^*^  *y*^ 
that  by  virtue  of  that  contract,  they  as  well  as  the  corpora-  ^-Hm^jCm/ 
tion  were  guaranteed  a  sufficient  quantity  of  water  to  protect   'Kju^iM'  -f- 
their  property  from  fire,  and  did  the  Water  Company  under-      ALwifl  k^ 
stand  it  was  agreeing,  for  the  valuable  considerations  named,       ^      ^ 
to  furnish  a  sufficient  quantity  of  water  to  protect  private 
as  well  as  public  property  from  fire?     The  intent  is  to  be 
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drawn  from  the  instrument  itself,  and  on  its  face  there  can 
be  no  doubt  it  was  contracted  that  the  water  supply  should 
be  sufficient  to  protect  private  as  well  as  public  property.  If 
30,  it  follows  that  when  by  breach  of  that  contract  private 
property  is  destroyed,  the  owner  thereof  one  of  the  benefici- 
aries contemplated  by  the  contract,  is  the  party  in  interest,  and 
he  and  he  alone  can  maintain  an  action  for  his  loss. 

As  is  said  by  Judge  Freeman,  the  learned  annotater  of  the 
American  State  Reports,  in  commenting  on  the  fact  (29  Am, 
St.  Rep.,  at  page  863)  that  the  majority  of  decisions  so  far 
rendered  were  adverse  to  the  position  taken  in  the  Kentucky 
case  above  cited  and  approved  by  us :  "As  none  of  the  Courts 
have  fairly  faced  what  seems  to  be  the  logical  result  of  these 
decisions,  viz. :  that  the  injured  person  is  left  without  any 
remedy  at  all,  it  must  be  admitted  that  the  subject  is  left  in 
an  extremely  unsatisfactory  position.  It  seems  to  be  uni- 
versally agreed,  and  on  the  soundest  reasoning,  that  the  city 
itself  is  not  liable  for  failing  to  protect  the  property  of  tax- 
payers f  ropi  fire,  unless  made  liable  by  express  statutory  pro- 
visions. Wright  i\  Augusta,  78  Ga.,  241  (6  Am.  St,  Rep., 
256).  And  it  seems  equally  clear  that  the  city  would  have 
no  right  of  action  in  such  case  in  behalf  of  the  taxpayer,  for 
the  basis  of  all  the  (adverse)  decisions  is  that  there  is  no 
privity  of  contract  between  the  taxpayers  and  the  water  com- 
panies. If  the  contract  is  not  made  for  the  benefit  of  the 
taxpayers  in  such  a  sense  that  they  can  sue  upon  it,  it  can 
hardlv  be  maintained  that  the  same  contract  is  made  for  one 
of  those  taxpayers  in  such  a  sense  that  the  city  can  recover 
damages  in  his  name ....  If ,  then,  neither  the  taxpayer  him- 
self nor  the  city  on  his  behalf  can  sue  the  company,  the  con- 
clusion seems  to  be  that  the  loss  by  fire  in  these  cases  is 
regarded  by  the  law  as  damage  for  which  there  is  no  redress," 
This  is  a  complete  reduction  ad  dbsurdum  and  we  prefer  not  to 


K.  C]  FEBRUARY  TERM,  1899.  837 

^1  ■  -  -     -        -   -  -      - 

GoBBEix  V.  Watkb  Sufflt  Co. 

concur  in  cases  however  numerous — ^there  are  probably^  a 
dozen  scattered  through  half  a  dozen  States — ^which  lead  to 
such  conclusion.  All  these  cases  (when  not  based  on  refer- 
ence to  the  others)  rest  upon  the  narrow  technical  basis  that  a 
citizen,  because  not  a  privy  to  the  contract,  can  not  sue, 
^whereas  authorities  are  numerous  that  a  beneficiary  of  a  con- 
tract, though  not  a  party  or  privy,  may  maintain  an  action 
for  its  breach.  7  Am.  &  Eng.  Enc.  (2d  Ed.),  105-108.  Here, 
the  Water  Company  contracted  with  the  city  to  furnish  certain 
quantities  of  water  for  the  protection  of  the  property  of  the 
citizens  as  well  as  of  the  city,  and  received  full  consideration, 
a  large  part  of  which  comes  in  the  shape  of  taxation,  paid  an- 
nually by  those  citizens.  On  a  breach  of  the  contract, 
whereby  the  property  of  a  citizen  is  destroyed,  he,  as  a  bene- 
ficiary of  the  contract,  is  entitled  to  sue,  and  under  our  Code 
requiring  the  party  in  interest  to  be  plaintiff,  he  is  the  only 
one  who  can. 

Whether  there  was  a  breach  of  the  contract  and  whether 
it  was  the  proximate  cause  of  the  loss,  regarded  as  matters  of 
fact,  will  be  determined  by  the  jury,  if,  when  the  case  goes 
back,  the  defendant  shall  file  an  answer  as  it  has  a  right  to 
do  (The  Code,  section  272)  raising  those  issues.  But  in  over- 
ruling the  demurrer  to  the  complaint  there  was  no  error.  As 
was  said  by  the  Supreme  Court  of  Kentucky,  when  aflSrming, 
on  a  petition  to  rehear,  the  decision  in  the  Paducah  case, 
supra:  "The  Water  Company  did  not  covenant  to  prevent 
occurrence  of  fires,  nor  that  the  quantity  of  water  agreed  to 
be  furnished  would  be  a  certain  and  effectual  protection 
against  every  fire,  and  consequently  does  not  in  any  sense  oc- 
cupy the  attitude  of  an  insurer ;  but  it  did  undertake  to  per- 
form the  plain  and  simple  duty  of  keeping  water  up  to  a  design 
nated  height  in  the  stand-pipe,  and  if  it  failed  or  refused 
to  comply  with  that  undertaking,  and  such  breach  was  the 
124—22 
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proximate  cause  of  destruction  of  the  plaintiff's  property, 
which  involves  issues  of  fact  for  determination  by  a  jury, 
there  exists  no  reason  for  its  escape  from  answering  in  dam- 
ages that  would  not  equally  avail  in  case  of  any  other  breach 
of  contract." 
Affirmed. 

Faibcloth,  C.  J.  and  Fubches,  J.,  dissent. 


L.  W.  MOORE  V.  WILMINGTON  ft  WELDON  R.  R.  COMPANY. 

(Decided  April  4.   1899). 

Railroads — Injury  by  Fire — Negligence. 

1.  Where  it  is  admitted  that  defendant's  engine  was  in  good  condi- 

tion and  had  a  proper  spark-arrester,  and  was  sklUfulIy 
operated  the  question  of  negligence  in  having  defective  mar 
chinery  is  eliminated. 

2.  If  sparks  should  escape  from  such  an  engine  thus  managed  and 

ignite  combustible  matter  along  the  right-of-way,  the  defend- 
ant would  be  liable  for  injuries  resulting,  not  because  the 
sparks  escaped,  but  for  allowing  inflammable  matter  to  re- 
main on  its  premises. 

3.  If,  however,  sparks  from  such  an  engine  go  beyond  defendant's 

right-of-way  and  ignite  such  matter  over  which  defendant  has 
no  control,  the  defendant  would  not  be  chargeable  with  negli- 
gence, nor  would  it  be  so  chargeable  if  the  flre  originated 
outside  the  right-of-way  from  some  other  cause,  communi- 
cated itself  to  the  right-of-way  and  then  to  plaintilTB 
premises. 

Civil  Action  to  recover  damages  for  injury  to  land  by 
fire  alleged  to  have  originated  from  sparks  from  defendant's 
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engine  through  negligence,  tried  before  Adams,  J.,  at  Febru- 
ary Term,  1898,  of  Duplin  Superior  Court 

It  was  admitted  by  plaintiff  that  defendant's  engine  was 
in  good  condition,  and  had  a  proper  spark-arrester,  and  was 
fikillf ully  operated ;  the  negligence  alleged  was  that  the  right 
of  way  had  combustible  matter  upon  it,  which  was  ignited 
by  sparks  from  the  engine,  and  the  fire  was  communicated  to 
plaintiff's  land  adjoining. 

The  defendant  contended  that  the  fire  originated  outside 
the  right-of-way  among  a  pile  of  cross-ties.  How  the  fire 
originated  was  a  matter  of  controversy,  and  the  evidence  was 
conflicting. 

The  defendant  asked  a  special  instruction,  as  follows :  Even 
if  the  jury  shall  believe  that  the  fire  was  communicated  to  the 
pileof  ties  by  the  engine  of  the  defendant,  then  the  plaintiff  can 
not  recover  if  the  engine  was  in  good  order  and  repair  and 
equipped  with  an  approved  spark-arrester  for  preventing  the 
escape  of  sparks,  and  was  managed  and  operated  in  a  careful 
manner  by  a  skillful  and  competent  engineer,  and  the  evi* 
dence  on  the  part  of  the  defendant  as  to  this  is  uncontroverted 
and  not  contradicted. 

His  Honor  declined  to  give  this  instruction.  Defendant 
excepted.  There  was  a  verdict  for  plaintiff  and  judgment. 
Defendant  appealed. 

Messrs.  Junius  Davis  and  H.  L.  Stevens,  for  defendant 
(appellant). 
Messrs.  Allen  &  Dortch,  for  plaintiff.  . 

Fatbcloth^  C.  J.  This  action  is  for  damages  in  burning 
the  plaintiff's  timber  trees,  wood,  undergrowth  and  other 
property  adjoining  the  defendant's  right-of-way.  The  allega- 
tion is  that  sparks,  emitted  from  defendant's  engine,  fell  upon 


840  IN  THE  SUPEEME  COURT.  [134 

MooBB  V.  Rahaoad  Co. 

its  right-of-waj  and  fired  combustible  and  ignitable  matter 
on  the  right-of-way,  which  fire  was  communicated  to  the  plain- 
tiff's premises,  and  that  the  fire  was  produced  as  a  result  of 
the  defendant's  negligence.  There  was  no  direct  evidence  as 
to  the  origin  of  the  fire.  There  was  conflicting  evidence  as  to 
the  place  where  and  the  time  when  the  fire  broke  out.  The 
plaintiff's  evidence  tended  to  show  that  the  fire  originated  on 
the  right-of-way,  and  he  contends  that  it  came  from  sparks 
thrown  out  by  defendant's  engine.  The  defendant's  evidence 
tended  to  show  that  on  the  same  day,  at  a  later  hour,  a  pile  of 
cross-ties  off  the  right-of-way,  but  near  by  was  burnt,  except 
the  ends  of  the  ties,  and  it  contends  that  there  was  the  origin 
of  the  fire,  which  burned  the  matter  on  the  right-of-way  and 
the  plaintiff's  property.  Of  course,  these  contentions  and  the 
evidence  were  submitted  to  the  jury. 

During  the  trial  the  defendant  asked  the  Court  to  give  the 
following  instruction  to  the  jury:  "That  if  the  jury  shall  be- 
lieve the  fire  that  burned  the  land  of  the  plaintiff  originated 
in  a  pile  of  cross-ties  and  that  the  pile  of  ties  was  off  the  right- 
of-way,  then  the  burden  of  proof  is  upon  the  plaintiff  to  sat- 
isfy the  jury,  by  a  preponderance  of  the  evidence,  that  the 
fire  was  communicated  to  the  pile  of  ties  by  the  engine  of 
the  defendant ;  [and  even  if  the  jury  shall  believe  that  the  fire 
was  communicated  to  the  pile  of  ties  by  the  engine  of  the  de- 
fendant, then  the  plaintiff  can  not  recover  if  the  engine  of 
defendant  was  in  good  order  and  repair  and  equipped  with 
an  approved  spark-arrester  for  preventing  the  escape  of 
sparks,  and  was  managed  and  operated  in  a  careful  manner 
by  a  skillful  and  competent  engineer,  and  the  evidence  on  the 
part  of  defendant,  as  to  this,  is  uncontroverted  and  not  con- 
tradicted."] His  Honor  refused  to  give  that  part  of  the  prayer 
embraced  within  brackets. 

''It  is  admitted  by  the  plaintiff  that  the  engine  was  in  good 
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condition  and  had  a  proper  spark-arrester  and  was  skillfnllj 
operated."  With  this  admission,  the  question  of  negligence  in 
having  defective  machinery  is  eliminated. 

If  sparks  should  escape  such  an  engine  as  the  above,  prop- 
erly handled,  and  should  set  on  fire  combustible  matter  along 
the  right-of-way,  the  defendant  would  be  liable  for  injuries 
resulting  therefrom,  not  because  the  sparks  escaped,  but  for 
allowing  inflammable  matter  to  remain  on  its  premises ;  but 
if  sparks  from  such  an  engine  go  beyond  the  defendant's 
rightrof-way  and  ignite  such  matter,  over  which  the  defend- 
ant has  no  control,  it  would  not  be  guilty  of  negligence  in  that 
respect,  nor  for  the  escape  of  the  sparks.  Or,  if  the  fire 
originated  outside  the  right-of-way  from  some  other  cause 
and  communicated  itself  to  the  rightrof-way  and  then  to  the 
plaintiff's  premises,  the  defendant  would  not  be  chargeable 
with  n^ligence. 

The  prayer  refused  embraced  an  inquiry  for  the  jury,  how 
and  where  the  fire  originated,  and  as  it  was  not  substantially 
given  in  any  part  of  the  charge,  we  think  it  was  error  to 
refuse  it. 

The  plaintiff's  brief  says  the  pile  of  ties  is  not  referred  to 
in  plaintiff's  evidence.  We  do  not  know  what  that  state- 
ment means.  In  the  record  we  find  several  witnesses  who 
speak  of  the  burning  ties  in  the  edge  of  the  woods  outside  of 
the  right-of-way. 

From  our  view,  there  is  no  need  to  examine  into  other  ques- 
tions made  in  the  record  until  another  hearing  below. 

New  trial. 
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J.  G.  TEDDER  V.  WILMINGTON  &  WELDON  R.  R.  CO.  and  W.  J. 

SIKES. 

(Decided  April  4,  1899). 

Laborer's  Lien — Common  Law  and  Statute, 

1.  At  common  law,  continued  possession  is  necessary  to  the  exist- 

ence of  the  lien;  when  possession  is  yoluntarily  surrendered 
the  lien  is  gone. 

2.  So  far  the  Legislature  has  provided  a  lien  only  when  the  service 

or  labor  is  for  the  betterment  of  the  property  on  which  it  Is 
bestowed,  leaving  the  laborer  in  all  other  cases  to  secure  him- 
self, as  at  common  law. 

This  is  a  Civil  Action^  which  was  tried  before  Adam^,  J,, 
at  August  Term,  1898,  of  the  Superior  Court  of  OoLiTMBtrs 
County.  The  action  began  before  a  Justice  of  the  Peace, 
and  was  carried  up  to  the  Superior  Court  by  an  appeal. 

The  parties  agreed  upon  and  submitted  the  following  facts 
to  the  Court  for  its  judgment : 

That  during  the  months  of  August,  September  and  October, 
in  the  year  1897,  the  plaintiff,  J.  G.  Tedder,  at  the  request 
of  the  defendant  W.  J.  Sikes  hauled  and  delivered,  with  mulee 
and  wagons,  along  the  right-of-way  of  the  W.  C.  and  A.  Rail- 
road, between  the  White  Marsh  water  tank  and  Pine  Log,  in 
said  county,  4,483  cross-ties,  and  that  the  defendant  W.  J. 
Sikes  is  now  due  the  plaintiff,  J.  G.  Tedder,  for  the  labor 
performed  by  him  in  hauling  and  delivering  said  cross-ties 
as  aforesaid,  the  sum  of  $140.85.  That  the  only  work  and 
labor  done  by  the  said  J.  G.  Tedder  on  said  cross-ties  was  the 
hauling  of  the  same  from  the  swamp,  where  they  had  been 
cut,  and  delivering  them  along  and  placing  them  in  piles  on 
the  right-of-way  of  the  said  railroad  company.    That  the  de- 
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fendant  W.  J.  Sikes  alone  contracted  and  agreed  with  the 
plaintiff,  Tedder,  before  said  cross-ties  were  hauled  to  pay  him 
said  amount  ($140.85)  upon  the  same  being  hauled  and  de- 
livered on  said  right-of-way,  and  that  the  plaintiff,  J.  G.  Ted- 
der, did  haul  and  deliver  said  cross-ties  as  agreed  upon.  That 
on  the  11th  day  of  December,  1897,  the  plaintiff,  J.  G.  Ted- 
der, filed  with  H.  C.  Moffit,  a  Justice  of  the  Peace  for  said 
county,  a  lien  on  said  cross-ties,  which  were  then  on  said  right- 
of-way,  and  in  piles  as  plaintiff  had  delivered  and  placed 
them,  for  the  labor  performed  by  him  as  aforesaid  in  hauling 
and  delivering  the  same,  and  that  said  lien  was  filed  and  re- 
corded in  due  form  of  law.  That  the  defendant  W.  J.  Sikes 
was  the  owner  of  said  cross-ties  when  said  work  and  labor  was 
done  by  the  plaintiff  Tedder.  That  the  said  cross-ties  had  not 
been  moved  from  where  plaintiff  had  hauled  and  piled  them 
up  on  said  right-of-way  at  the  time  the  summons  in  this  action 
was  served  on  the  defendant.  That  the  defendant  W.  J.  Sikes 
conveyed  and  delivered  the  said  cross-ties  to  one  Wade,  who 
sold  and  delivered  the  same  to  the  defendant  the  Wilmington 
and  Weldon  Bailroad  Company  for  value,  and  without  notice 
of  the  plaintiff's  claim ;  and  that  the  said  Sikes  sold  and  de- 
livered the  said  cross-ties  before  the  filing  of  said  lien  on  the 
said  11th  day  of  December,  1897,  and  that  the  defendant  W. 
J.  Sikes  had  no  interest  in  the  said  cross-ties  at  the  time  plain- 
tiff filed  his  said  lien.  That  the  plaintiff.  Tedder,  filed  his 
said  lien  within  twelve  months  from  the  completion  of  his 
said  labor. 

The  Court,  upon  consideration,  gave  judgment  for  the 
plaintiff,  and  defendants  excepted  and  appealed. 

Faircloth^  C.  J.  In  August,  September  and  October, 
1897,  the  plaintiff,  at  the  request  of  the  defendant  Sikes, 
hauled  from  the  swamp  and  delivered  on  the  right-of-way  of 
the  railroad,  cross-ties,  for  which  service  and  no  other,  Sikes 
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18  due  him  $140.85.  On  December  11th,  1897,  plaintiff  filed 
and  had  recorded  a  lien  on  said  cross-ties.  Before  December 
11, 1897,  Sikes  sold  and  delivered  said  cross-ties  to  one  Wade^ 
who  sold  and  delivered  the  same  to  the  defendant  Railroad 
without  notice  of  plaintiff's  claim,  and  Sikes  had  no  interest 
in  the  cross-ties  when  said  lien  was  filed.  The  Court  held  that 
the  plaintiff  was  entitled  to  recover. 

At  common  law,  laborers  engaged  in  cutting,  hauling  and 
driving  timber  had  no  lien  thereon.  A  lien  may  be  acquired 
by  continued  possession.  The  moment  that  possession  is  vol- 
untarily surrendered  the  lien  is  gone.  1  Jones  on  Liens, 
section  702.  So  where  a  laborer  repaired  a  wagon  and  surren- 
dered it  to  the  owner  before  payment,  the  laborer  had  no  lien. 
Possession  is  absolutely  necessary  to  the  existence  of  the  lien, 
McDougald  v.  Crapon,  95  N.  C,  292. 

The  Constitution,  Article  XIV,  section  4,  declares :  "The 
General  Assembly  shall  provide  by  proper  legislation,  for  giv- 
ing to  mechanics  and  laborers  an  adequate  lien  on  the  subject 
matter  of  their  labor."  Accordingly,  the  Legislature  has  en- 
acted (The  Code,  section  1781)  that  for  every  building  built, 
rebuilt,  repaired  or  improved,  together  with  the  necessary  lots 
on  which  said  building  may  be  situated,  etc.,  shall  be  subject 
to  a  lien  for  material  furnished  or  for  work  done  on  the  sama 
The  Code,  section  1782,  secures  a  lien  for  work  on  crops  or 
farms.  The  Code,  1783 :  "Any  mechanic  or  artisan  who  shall 
make,  alter  or  repair  any  article  of  personal  property  at  the 
request  of  the  owner  or  legal  possessor  of  such  property  shall 
have  a  lien  on  such  property,"  etc.,  and  may  retain  possession 
until  his  reasonable  charges  are  paid.  If,  however,  he  sur- 
renders possession  of  the  same,  he  loses  his  lien.  McDougald 
V,  Crapon,  supra. 

The  Code,  1796,  provides  that  servants'  and  laborers*  share 
of  the  crops  for  wages  by  contract  shall  not  be  subject  to  sale 
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under  execution  against  their  employers  or  the  owners  of  the 
land  cultivated 

Applying  the  law  as  above  stated  to  the  facts  in  the  present 
ciise  the  plaintiff  has  no  lien,  either  at  common  law  or  statu- 
tory. It  seems,  so  far,  that  the  L^slature  has  provided  a  lien 
only  when  the  service  or  labor  is  for  the  betterment  of  the 
property  on  which  the  labor  is  bestowed,  leaving  the  laborer 
in  all  other  cases  to  secure  himself  as  at  common  law. 

Error. 


W.  J.  BRAFFORD  V.  JOEL  RBBD. 
(Decided  April  4,  1899). 

Appeal — When  Docketed  in  Supreme  Court. 

An  appeal  is  deemed  docketed  when  the  transcript  is  received  by 
the  Clerk  of  this  Court.  It  then  becomes  a  record  of  the 
Court,  not  subject  to  the  control  of  parties  or  their  counsel. 

Messrs.  Jones  £  TUlet,  for  appellant. 
Mr.  H.  8.  Puryear,  for  appellee. 

FuBCHES,  J.  The  transcript  of  appeal  in  this  case  was  re- 
ceived by  the  Clerk  of  this  Court  on  Tuesday  morning  a  short 
time  before  ten  o'clock,  and  in  time  to  have  been  docketed  be- 
fore the  call  of  the  Eighth  District.  When  the  package  con- 
taining the  transcript  was  received  by  the  Clerk,  the  attorney 
of  the  appellant  was  present  and  said  to  him :  ^'Give  me  the 
ease ;  I  don't  want  it  docketed."  The  Cl^rk  handed  him  the 
case  and  he  took  it  out  with  him.    In  a  few  moments  the  ooun- 
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sel  for  the  appellee  inquired  of  the  Clerk  if  he  had  received 
the  transcript  in  this  case,  and  he  told  him  that  he  had,  and 
stated  to  him  what  had  taken  place  between  him  and  the  appel- 
lant's counsel.  Counsel  for  the  appellee  insisted  that  the  case 
should  be  docketed,  and  the  Clerk  sent  to  the  appellant's  coun- 
sel for  the  transcript  and  put  it  on  his  docket.  When  the 
docket  for  the  Eighth  District  was  called  the  matter  was 
brought  to  the  attention  of  the  Court,  and  the  appellee's  coun- 
sel contended  that  the  case  was  docketed  and  moved  to  dismiss 
the  appeal  for  the  reason  that  the  record  had  not  been  printed, 
while  the  appellant's  counsel  contended  that  it  was  his  appeal 
and  he  had  a  right  to  control  the  matter,  and  did  not  want  it 
docketed  at  that  time,  as  he  would  not  have  time  to  have  the 
record  printed  before  the  case  would  be  called ;  that  as  he  had 
a  right  to  control  it  and  had  directed  the  Clerk  not  to  docket 
the  case,  it  was  not  in  fact  or  in  law  docketed. 

As  this  point  had  not  been  directly  before  the  Court,  it  re- 
served the  question  for  consideration  in  conference,  where  it 
was  held  that  when  a  case  on  appeal  comes  into  the  possession 
of  the  Clerk  it  is  his  duty  to  docket  it  at  once,  and  it  will  be 
deemed  to  be  docketed  from  that  time;  that  when  the  tran- 
script reaches  the  Clerk  it  then  becomes  a  record  of  this  Court, 
and  neither  the  counsel  of  the  appellant  nor  of  the  appellee  has 
any  control  over  it.  While  the  question  is  not  directly  decided, 
it  is  strongly  sustained  in  Caldwell  v.  Wilson,  121  N.  C,  423. 

The  Court  having  held  that  the  case  was  docketed,  the  ap- 
pellee's motion  to  dismiss  for  the  reason  that  the  record  had 
not  been  printed,  as  required  by  Rule  30,  would  have  been 
allowed,  but  for  the  fact  that  the  counsel  for  the  appellee 
.failed  to  comply  with  Kule  45  by  filing  his  motion  in  writing. 
The  case  will  therefore  stand  continued  for  such  further  ac- 
tion as  the  parties  may  be  advised  and  as  the  Court  may 
deem  proper. 
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W.  J.  LeDUC,  receiver,  v.  A.  H.  SLOCOMB. 
(Decided  April  4,  1899). 

Notice — Judgment — Motion  to  Set  Aside. 

1.  Parties  to  an  action,  when  brought  in.  must  take  notice  of  all 

orders  and  judgments  made  therein. 

2.  A  motion  to  set  aside  a  Judgment  must  be  based  upon  evidence 

of  a  meritorious  defence  if  the  judgment  should  be  set  aside, 
and  should  be  made  before  the  rights  of  Innocent  third  par- 
ties intervene. 

Motion  to  set  aside  judgment,  heard  before  Bynum,  J., 
at  November  Term,  1898,  of  Cumberland  Superior  Court 
Motion  disallowed,  and  defendant  appealed.  The  facts  found 
by  his  Honor  are  stated  in  the  opinion. 

Mr.  H.  L.  Cook,  for  defendant  (appellant). 
Messrs.  N.  W.  Ray  and  N.  A.  Sinclair,  for  plaintiff. 

Faircloth^  C.  J.  The  law  of  this  case  must  be  applicable 
to  the  following  facts :  This  cause  coming  to  be  heard,  upon 
motion  of  defendant,  Slocomb,  to  set  aside  the  judgment  ob- 
tained in  the  action,  the  matter  being  heard  upon  affidavits 
submitted  by  both  sides,  the  Court  finds  the  following  facts : 

1.  That  summons  issued,  returnable  to  the  January  Term, 
1891,  of  the  Superior  Court  of  said  county,  on  the  11th  day 
of  December,  1890,  and  was  duly  served  on  December  15th, 
1890. 

2.  The  action  was  brought  upon  a  note  for  $390,  dated 
March  15,  1889,  due  thirty  days  after  date,  with  interest 
at  eight  per  cent  from  maturity,  signed  by  A.  H.  Slocomb, 
E.  F.  Moore,  Thomas  McDaniel,  G.  Kosenthal  and  D.  Eose, 
administrator  of  Murphy,  deceased. 

3.  That  shortly  after  the  service  of  the  summons,  to-wit: 
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December  20,  1890,  and  before  the  commencement  of  the 
Court  to  which  it  was  returnable  and  before  the  plaintiff  bank 
went  into  the  hands  of  the  receiver  as  hereinafter  stated,  the 
defendants  A.  H.  Slocomb  and  G.  Eosenthal  paid  to  the  plain- 
tiff bank  $221.38  as  their  proportionate  part  of  the  note  upon 
the  understanding  at  the  time  of  the  payment  that  the  bank 
would  not  take  judgment  in  the  case  as  to  them  at  the  term  of 
the  Court  t^^  which  it  was  returnable ;  that  said  agreement  was 
made  with  and  assented  to  by  F.  W.  Thornton,  president  of 
the  bank,  and  G.  P.  McNeill,  its  cashier,  in  the  presence  of 
its  attorney,  Thos.  H.  Sutton,  who  had  charge  of  the  case, 
and  the  said  attorney,  in  the  presence  of  said  parties,  drew  a  cer- 
tain paper  writing,  or  bond,  embodying  the  terms  of  the  said 
agreement,  as  follows,  to-wit:  "I,  A.  H.  SlocOmb,  hereby 
bind  myself  unto  the  People's  !N'ational  Bank,  in  the  sum  of 
$300  for  the  payment  to  them  of  the  balance  of  the  judgment 
to  be  obtained  in  the  suit  against  myself,  G.  Rosenthal,  Lucy 
McBaniel,  administratrix  of  Thos.  McDaniel,  and  D.  Bose, 
administrator  of  David  Murphy,  deceased,  now  pending  in 
the  Superior  Court  of  Cumberland  county.  The  purpose 
and  condition  of  this  bond  is  that  said  bank  will  not  take  judg- 
ment against  said  A.  H.  Slocomb  and  G.  Eosenthal  on  the 
$390  in  suit,  and  if  they  shall  fail  collecting  out  of  the  other 
parties  the  amount  due  by  them,  the  said  A.  H.  Slocomb  ia 
responsible  for  the  balanca  This  is  done  upon  the  said  A.  H. 
Slocomb  and  G.  Rosenthal  paying  an  amount  which  would 
be  their  proportionate  share  in  the  evaat  that  the  other  parties 
are  solvent,  and  if  the  said  bank  shall  find  it  necessary  to  puiv 
sue  said  A.  H.  Slocomb  and  G.  Rosenthal  further  in  the 
collection  of  the  balance,  then  this  amount,  $221.38,  is  to 
be  credited  upon  the  judgment  vs.  claim. 

"(Signed,  A,  H.  Six>oomb. 

^^itness : 

"(Signed)  D.  D.  Haigh/' 
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4.  That  upon  the  payment  of  the  amount  aforesaid  and  the 
signing  of  said  bond  the  said  president  and  cashier  instructed 
the  attorney,  Thos.  H.  Sutton,  to  nonsuit  said  case  as  to  said 
Slooomb  and  G.  Rosenthal,  and  he  promised  Slocomb  that  he 
would  do  so,  and  said  officers  promised  Slocomb  that  said  case 
should  be  so  nonsuited  as  they  agreed  to  do. 

5.  That  notwithstanding  said  agreement,  at  the  May  term, 
1891,  of  said  Oourt,  judgment  was  entered  against  Slocomb 
and  the  others  for  the  entire  amount  of  the  note  without  the 
credit  even  of  the  amount  paid  as  alleged. 

6.  That  said  Slooomb  did  not  learn  or  actually  know  that 
said  judgment  was  rendered  against  him  until  a  long  time 
after  it  was  taken,  namely  in  July,  1893;  did  not  know  that 
said  judgment  was  stiU  standing  against  him,  and  he  caused 
notice  of  a  motion  to  be  made  at  November  Term,  1896,  of 
this  Court  to  be  served  upon  said  Ray,  the  purchaser  of  the 
judgment,  that  he  would  move  that  said  judgment  be  set  aside 
upon  the  ground  that  it  was  rendered  through  mistake,  inad- 
vertence, excusable  neglect  and  in  the  face  of  an  agreement 
on  the  part  of  the  plaintiff  that  judgment  would  not  be  taken 
but  the  case  nonsuited,  at  first  term,  upon  the  ground  set  out 
in  the  bond  or  agreement  signed  by  said  Slocomb  to  said  bank, 
a  copy  of  said  bond  being  attached  to  said  Slocomb's  affidavits 
on  file  in  the  hearing  of  this  motion. 

7.  That  the  notice  of  motion  for  leave  to  issue  execution 
before  the  Clerk  was  continued  by  him  to  the  said  November 
Court  and  by  the  Judge  thereof  from  time  to  time. 

8.  That  after  the  issuing  of  the  summons  the  plaintiff  bank 
was  placed  in  charge  of  W.  G.  LeDuc,  Receiver,  by  the  Comp- 
troller of  the  Currency,  and  said  Slocomb,  after  learning  that 
at  the  return  term  that  judgment  was  rendered  against  him, 
a  short  time  before  the  sale  of  assets  and  purchase  by  N.  W. 
Ray,  went  to  said  receiver  and  he  promised  that  said  judg- 
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ment  should  not  remain  against  him,  but  that  said  agreement 
would  be  carried  out  as  far  as  possible  by  cancellation  of  the 
judgment  as  to  him. 

9.  That  at  the  sale  of  the  assets  of  the  bank  by  the  receiver 
the  said  judgment  on  the  $390  note  executed  by  Slocomb 
and  others  was  purchased  by  N.  W.  Ray  for  value  without 
notice  of  any  agreement  or  understanding  between  the  bank 
and  Slocomb  or  the  receiver  and  Slocomb,  and  the  said  jud^ 
ment  was  duly  transferred  and  assigned  to  said  Ray,  who  ifl 
now  the  owner  thereof. 

10.  That  the  defendant  Slocomb  has  shown  no  meritorious 
defence  to  the  action  on  the  said  note. 

11.  That  the  bank  did  not  pursue  its  remedies  by  seeking 
to  collect  the  balance  of  the  note  or  judgment  out  of  the  other 
defendants. 

Upon  the  foregoing  facts  the  Court  refuses  the  motion  to 
set  aside  the  said  judgment  because  (1)  there  was  no  mistake 
or  excusable  neglect  in  the  taking  of  said  judgment;  (2)  be- 
cause even  if  there  had  been  an  agreement  between  the  bank 
,  and  Slocomb  that  the  bank  would  nonsuit  the  case  as  to  him, 
the  purchaser  of  this  judgment  is  not  affected  by  any  such 
agreement;  (3)  the  application  to  set  aside  said  judgm^it  is 
not  made  in  due  time. 

Leave  to  issue  execution  is  granted.  The  defendant  Slo- 
comb excepts  to  this  judgment  and  appeals  to  the  Supreme 
Court.  The  facts  found  by  the  Court  and  the  judgment 
shall  constitute  the  case  on  appeal. 

(Signed)         W.  P.  Byntjm,  Jr.,  J.  S.  C. 

Parties  to  an  action,  when  brought  in,  must  take  notice. of 
all  orders  and  judgments  made  therein,  and  this  case  is  an 
illustration  of  the  consequence  of  failure  to  attend  and  take 
actual  notice  of  the  proceedings. 

The  defendant  failed  to  answer  the  complaint,  and  judg- 
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ment  final  by  default  was  entered.  The  judgment  is  regular 
in  all  respects  and  has  no  infirmity  in  it.  The  defendant  had 
a  private  written  agreement  with  the  bank  that  no  judgment 
should  be  entered  at  that  term  of  the  Court  This  agreement 
was  not  filed  or  brought  to  the  attention  of  the  Court  There 
was  then  only  a  breach  of  said  contract,  which  in  no  way 
affects  the  regularity  of  the  judgment  The  defendant  has 
no  equitable  ground  for  his  motion  to  set  the  judgment  aside, 
because  it  is  admitted  the  defendant  owed  and  was  liable  for 
the  debt  and  that  the  judgment  was  entered  for  the  true 
amount,  and  the  plaintiff  agrees  to  credit  the  judgment  with 
the  amount  paid  by  the  defendant,  before  judgment  There 
was  then  no  equity  to  follow  the  judgment  into  the  hands  of 
the  assignee  or  purchaser  of  the  judgment,  who  took  it  with- 
out notice  of  said  agreement  between  the  original  parties. 

There  is  another  ground  fatal  to  the  defendant's  motion,  that 
he  does  not  in  his  affidavit  or  otherwise  allege  that  he  has  any 
meritorious  defence  to  the  action  if  the  judgment  should  be 
set  aside.  The  mover  in  such  cases  must  at  least  set  forth 
a  case  amounting  prima  facie  to  a  valid  defence,  to  be  deter- 
mined by  the  Court  and  not  by  the  party.  Mauney  v.  Oidr 
ney,  88  N.  C,  200.  The  party  aggrieved  must  move  to  va- 
cate a  judgment  before  the  rights  of  innocent  third  parties 
have  intervened.    Tick  v.  Pope,  81  N.  C,  22. 

The  same  principle  is  declared  and  the  subject  discussed 
at  length  by  Merrimon,  J,,  in  Stancell  v.  Oay,  92  N.  C,  155. 

TSo  error.    Affirmed. 
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BANK  OF  FAYETTEVILLE  y.  R.  M.  NIMOCKS  and  ALEXANDER 

McARTHUR. 

(Decided  April  4,  1899). 

Note — Accommodation  Endorser — Collateral  Security. 

1.  Where  there  is  material  conflict  in  the  testimony  introduced,  as 

it  would  be  impossible  for  the  jury  to  believe  all  the  test!- 
timony,  what  part  they  shall  believe  and  what  they  shall 
reject  is  for  their  exclusive  determination. 

2.  Where  a  note  with  an  accommodation  endorser  is  discounted 

at  bank  for  the  maker,  who  subsequently  lodges  with  the 
bank,  as  collateral  security,  his  note  with  another  solvent 
endorser,  which  note  the  bank,  without  the  knowledge  and 
consent  of  the  accommodation  endorser,  surrendered  without 
placing  any  credit  therefor  on  the  first  note:  Held,  to  be  a 
discharge  pro  tanto  of  the  liability  of  the  accommodation 
endorser. 

This  was  a  Civil  Action,  tried  by  Bynum,  J.,  and  a  jury, 
at  November  Term  of  Cumberland  Superior  Court.  The  de- 
fendant R.  M.  Nimocks  made  no  ansT^er,  and  judgment  by 
default  was  rendered  against  him. 

The  Judge,  after  hearing  all  the  testimony,  settled  the 
issues,  being  all  that  were  offered  by  either  side.  See  the  five 
issues,  and  the  jury^s  answers  thereto,  as  set  out  in  the  record 
and  in  the  opinion. 

The  plaintiff's  prayers  for  instruction  were  in  writing,  and 
were  all  given,  as  the  record  shows.  The  plaintiff  excepted 
to  the  submission  of  the  first,  second,  third  and  fourth  issues. 
The  plaintiff  requested  the  Court  orally  to  instruct  the  jury 
that  if  they  believed  the  whole  evidence,  there  was  nothing 
tending  to  show  that  the  bank  had  agreed  with  McArthur  to 
hold  the  Slocomb  note  as  collateral  security  to  the  note  sued 
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upon,  and  they  should  answer  the  third  issue,  'No,  His  Honor 
declined  so  to  charge.  Plaintiff  excepted.  The  plaintiff  ex- 
cepted to  his  Honor's  charge  as  given. 

The  plaintiff  moved  to  set  aside  the  verdict  as  contrary  to 
theweightof  the  evidence,  and  contrary  to  his  Honor's  charge. 

The  motion  was  overruled.  Plaintiff  then  moved  for  a 
new  trial,  which  motion  was  overruled,  and  the  plaintiff  ex- 
cepted. 

There  was  judgment  for  defendant  upon  the  finding  of  the 
jury,  and  plaintiff  excepted  and  appealed  to  the  Supreme 
Court. 

The  Court  cautioned  the  jury  that  they  were  to  rely  upon 
their  recollection  of  the  testimony,  and  not  upon  the  Judge's 
notes,  if  they  were  inconsistent  with  the  jury's  recollection 
of  the  evidence;  that  the  Judge's  notes  were  only  memoran- 
dums of  the  testimony  of  the  witnesses,  and  they  were  read 
to  the  jury  to  refresh  the  recollection  of  what  the  testimony 
was. 

The  testimony  was  as  follows: 

H.  W.  Lilly:  The  note  sued  on  is  shown  witness,  and  he 
says  it  is  owned  by  tiie  Bank  of  Fayetteville.  The  bank 
bought  the  note  for  value  before  maturity,  and  without  notice 
of  any  equity ;  came  to  bank  endorsed  by  McArthur,  as  ap- 
pears on  the  note ;  $821  due  on  it  now. 

Am  president  of  the  bank,  and  was  when  note  was  bought 
by  bank.  Two  drafts  on  Cooperage  Company  lodged  with  the 
bank  at  same  date,  and  the  proceeds  were  applied  to  the  pay- 
ment of  the  note.  Explains  certain  entries  in  the  collection 
book  of  the  bank.  The  bank  held  for  collection  a  note  exe- 
cuted by  R.  M.  Nimocks  and  endorsed  by  A.  H.  Slocomb  for 
$1,000.  This  note  was  delivered  to  Slocomb  29th  May,  1897. 
It  was  received  by  the  bank  15th  January,  1897.  It  became 
due  March  4th,  1897.  Between  the  4th  of  March  and  29th 
124—23 
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of  May,  1897,  Nimocks  becamo  insolvent.  I  told  McArthnr 
after  the  note  had  become  due,  that  Nimocks  had  left  some 
papers  with  the  bank  for  collection,  and  the  bank  would  not 
press  suit  against  him  on  the  Nimocks  note  until  we  could  see 
if  we  could  collect  them.  Told  McArthur  that  the  proceeds  of 
the  Slocomb  note,  if  collected,  would  be  applied  to  the  pay- 
ment of  the  Nimocks  note.  We  tried  to  collect  the  Slocomb 
note,  but  could  not  do  so.  I  called  Slocomb's  attention  to  the 
fact  that  the  bank  had  Nimocks'  note  endorsed  by  him,  and 
that  it  was  past  due;  that  it  was  a  matter  of  no  concern  to 
the  bank,  except  we  held  it  for  collection.  We  considered  the 
McArthur  note  good. 

Re-direct. — The  $1,180  credit  on  note  was  paid  in  cash. 
The  two  drafts,  the  proceeds  of  which  are  credited  on  the 
note,  were  left  with  the  bank  for  collection.  At  the  time  we 
had  the  two  drafts  we  did  not  have  the  Slocomb  note.  The 
bank  never  had  title  to  the  Slocomb  note.  Notified  McArthur 
that  we  would  not  sue  on  his  note  until  we  could  see  if  we 
could  collect  the  papers  left  with  us  by  Nimocks  for  collec- 
tion. 

Order  from  E.  M.  Nimocks,  dated  May  27th,  1897,  direct- 
ing the  bank  to  deliver  to  Slocomb  the  note  of  Nimocks  en- 
dorsed by  Slocomb  introduced. 

The  bank  had  no  control  of  this  note.  Notes  and  other  pa- 
pers deposited  as  collateral  are  kept  by  the  president  and 
cashier  in  a  tin  box.  The  Slocomb  note  was  not  put  in  that 
box.    Make  no  entry  of  collateral  papers. 

The  plaintiff  rests. 

The  defendant  Alex.  McArthur  demurs  to  the  evidence 
under  the  Act  of  1897.  Demurrer  overruled,  and  defendant 
excepts. 

Alex.  McArthur,  defendant:  The  president  of  the  bank, 
Dr.  Lilly,  insisted  from  time  to  time  on  my  renewing  the 
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note  in  suit.  I  would  get  after  Nimocks  about  it.  I  saw  Dr. 
Lilly,  the  president  of  the  bank,  shortly  before  Nimocks'  as- 
signment, and  he  said,  that's  all  right.  What  we  were  talking 
about  (having  reference  to  the  Slocomb  matter)  ;  that  he  had 
Slocomb's  note.  I  asked  him  for  my  note,  and  he  said  he 
could  not  give  it  to  me — it  had  not  been  paid.  I  asked  him  if 
he  considered  Slocomb  good.  He  said  he  did.  He  after- 
wards told  me  that  Slocomb  had  got  his  note;  that  it  was  not 
the  bank's  note.  On  receipt  of  a  letter  from  Dr.  Lilly,  I 
came  to  Fayetteville  to  see  about  it.  Nothing  was  said 
further  to  me  by  Lilly  or  any  other  officer  of  the  bank  about 
the  note  until  after  Nimocks  became  insolvent.  Never  had 
any  notice  that  the  Slocomb  note  was  going  to  be  surrendered. 
Did  not  consent  to  it.  I  relied  on  what  Dr.  Lilly  said  about 
the  Slocomb  note. 

Lilly  did  not  refuse  to  discount  Nimocks'  note,  and  did  not 
tell  me  he  would  not  swap  it  off  for  anybody. 

A.  A.  McKethan :  In  May,  1897,  I  was  director  and  vice- 
president  of  the  bank.  McArthur  told  me  some  time  before 
1897  that  he  was  liable  to  the  bank  for  $3,000  for  Nimocks, 
and  was  uneasy  about  it.  After  the  conversation  with  McAr- 
thur I  looked  at  the  books  of  the  bank,  found  this  entry  in  the 
collection  book  of  the  bank:  "January  15th,  1897,  Bank  of 
Fayetteville  credit  to  discount  15  757  A.  H.  Slocumb,  R.  M. 
Nimocks,  December  31,  60  days,  March  4th,  $1,000."  I 
asked  one  of  the  officers  of  the  bank  what  15  757  meant,  and 
he  said  it  was  Alex.  McArthur's  note.  Never  heard  anything 
more  of  the  matter  until  ten  or  fifteen  days  before  Nimocks 
failed.  I  was  in  the  bank  with  the  president  and  Mr.  Slo- 
comb. Mr.  Slocomb  was  arranging  some  of  his  endorsements 
for  Nimocks.  The  president  called  his  attention  to  another 
$1,'000  note  on  which  he,  Slocomb,  was  endorser  for 
Nimocks,  and  told  him  the  note  he  referred  to  was  not  the 
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property  of  the  bank,  but  was  held  for  collection,  and  it  was 
past  due.  The  second  day  after  the  assignment  I  was  in 
Nimocks'  store  and  found  McArthur  there.  The  next  I  knew 
of  the  note  was  the  day  of  its  delivery  to  Slocomb.  Dr.  Lilly 
called  me  over  to  the  bank,  took  me  in  the  cashier's  room,  the 
cashier  being  present,  and  said  Slocomb  had  applied  to  him 
at  the  hotel  for  the  surrender  of  his  note  of  $1,000 ;  that  he 
had  declined  to  surrender  it  to  him,  but  Slocomb  had  then 
gone  to  the  bank  and  procured  the  note  from  the  cashier.  I 
told  the  cashier  I  thought  it  singular  that  he  would  surrender 
it,  when  he  produced  an  order  from  Nimocks  for  the  sur- 
render of  the  note  to  Slocomb.  I  told  cashier  he  had  made  a 
mistake — to  save  his  bond  he  had  better  go  and  get  the  note. 
Dr.  Lilly  approved  of  this  course  and  the  cashier  did  go  after 
it,  but  did  not  get  it  When  I  examined  the  entry  on  the 
collection  book,  I  have  no  reccoUection  of  seeing  the  entry 
"if  paid,"  which  now  appears  on  the  book.  Common  sense 
would  teach  that  the  entry  means  that  the  proceeds  of  the 
note,  if  collected,  were  to  be  applied  to  the  E.  McArthur  note. 
If  the  application  had  been  actiially  made,  the  note  would  not 
have  been  entered  in  the  collection  book. 

McArthur  recalled:  I  endorsed  the  note  for  Nimocks'  ac- 
commodation.   I  think  the  bank  knew  that. 

Defendant  closes. 

Plaintiff  resumes. 

Dr.  Lilly  recalled :  Says  the  bank  did  not  know  that  the 
note  was  for  Nimocks'  benefit. 

H.  J.  Marsh :  I  was  discount  clerk  in  the  bank  at  the  time 
this  note  was  received  by  the  bank.  (Explains  the  ink  and 
erasure ;  entry  "if  paid"  was  contemporaneous  with  the  other. 
He  made  the  entries). 

A.  II.  Slocomb:  The  bank  never  discoimted  the  $1,000 
Slocomb  note.    In  April  I  was  in  the  bank,  and  the  president 
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called  my  attention  to  this  note  of  Nimocks'  with  my  endorse- 
ment. Nimocks  gave  me  an  order  for  the  note.  I  went  and 
got  it.  The  bank  held  the  note  for  collection.  Nimocks'  as- 
signment was  made  May  19th,  1897.  Did  not  know  that  Mc- 
Arthnr  had  any  connection  whatever  with  this  note.  Lilly 
told  me  the  Slocomb  note  was  not  the  property  of  the  bank. 
The  note  had  no  date  to  it. 

John  C.  Haigh,  cashier  of  bank :  The  note  signed  by  Nim- 
ocks  and  endorsed  by  Slocomb  was  held  by  the  bank  for  collec- 
tion. If  it  had  been  held  as  collateral,  it  would  have  been 
placed  in  our  box  and  ent«ered  on  another  and  different  book. 
McArthur  came  in  to  see  Lilly,  and  I  took  him  in  to  see  Lilly. 
Lillv  told  McArthur  that  the  bank  held  the  Slocomb  note 
merely  for  collection,  and  that  the  bank  would  not  surrender 
McArthur's  note  until  it  was  paid.  The  bank  had  no  title 
to  the  note. 

The  Court  submitted  the  issue  tendered  by  the  plaintiff 
and  also  those  tendered  by  the  defendant. 

The  plaintiff  excepts  to  all  the  issues  except  the  fifth. 

The  Clerk  will  send  up  the  within  as  the  statement  of  the 
case  on  appeal ;  also  the  pleadings,  issues,  and  judgment. 

W.  P.  Bynum^  Jb., 

Judge  Presiding. 

Issues. 

1.  Was  the  defendant  McArthur  an  accommodation  en- 
dorser and  surety  for  Nimocks'  on  the  note  sued  on  in  this 
action  ? 

Answer.    Yes. 

2.  Did  the  bank  have  knowledge  of  that  fact  when  it  took 
the  note? 

Answer.     Yes. 

3.  Did  the  plaintiff  agree  with  the  defendant  McArthur 
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to  hold  the  Slocomb  note   of   $1,000   as  collateral   security, 
and  to  apply  it  to  the  note  sued  on  in  this  action  ? 
Answer.     Yes. 

4.  Did  the  plaintiff  surrender  and  part  with  the  Slocomb 
note  without  the  knowledge  and  consent  of  McArthur,  and 
without  placing  any  credit  therefor  on  the  note  sued  on  in 
this  action? 

Answer.     Yes. 

5.  Is  the  defendant  McArthur  indebted  to  the  plaintiff? 
and  if  so,  in  what  amount? 

Answer.     Nothing. 

Mr.  R,  P,  Buxton,  for  plaintiff  (appellant). 
Messrs.  N.  W.  Ray,  N.  A.  Sinclair  and  D.  H,  McLean, 
for  defendant. 

Douglas^  J.  The  plaintiff  brought  this  action  upon  a  prom- 
issory note  for  $3,000,  executed  by  the  defendant  Nimocks 
to  the  defendant  McArthur,  and  by  him  endorsed  to  the 
plaintiff.  There  were  certain  admitted  credits  upon  the 
note.  The  defendant  McArthur  hereinafter  called  the  de- 
fendant, as  Nimocks  made  no  defence,  alleged  that  the  plain- 
tiff discounted  the  note  for  Nimocks,  well  knowing  that  the 
defendant  was  only  an  accommodation  endorser ;  "that  for  his 
protection  and  to  save  himself  against  loss  by  reason  of  said 
accommodation  endorsement  on  said  note,  he  procured  ISTim- 
ocks  to  lodge  with  the  plaintiff  bank  collaterals  ample  in 
value  to  secure  the  payment  of  the  note,  the  net  proceeds  of 
which  were  to  be  applied  by  the  bank  to  the  payment  of  said 
note,  and  the  bank  well  knew  of  the  arrangement  and  purpose 
for  which  the  collaterals  were  so  deposited  with  it,  and  this 
defendant  is  informed  and  believes  that  the  credits  on  the 
note  were  the  proceeds  of  part  of  the  collaterals  which  the 
plaintiff  collected  and  applied  the  net  proceeds  in  accordance 
with  said  agreement.    The  bank  still  held  as  part  of  the  col- 
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laterals,  so  deposited  with  it  to  secure  the  note,  a  note  or  obli- 
gation for  payment  of  $1,000  and  interest,  amoimting  to 
more  than  the  balance  due  on  the  $3,000  note,  on  which  col- 
lateral note  or  obligation  said  Nimocks  and  one  Slocomb  were 
liable,  and  said  collateral  note  was  solvent  and  ample  to  se- 
cure the  payment  of  the  balance  due  on  the  $3,000;  that 
thereafter  the  plaintiff  so  holding  the  collateral  note,  without 
any  notice  to  this  defendant  and  without  his  knowledge,  sur- 
rendered said  collateral  note  to  said  Slocomb  without  making 
any  credit  therefor  on  the  $3,000  note,  and  refused  to  account 
for  any  proceeds  of  the  same  or  the  value  thereof,  and  as  this 
defendant  is  informed  and  believes,  said  collateral  note  has 
been  destroyed." 

In  its  replication  the  plaintiff  denied  that  the  note  for 
$1,000,  made  by  Nimocks  and  Slocomb,  was  deposited  with 
or  held  by  it  as  collateral  security  to  the  note  sued  on. 

The  issues  and  answers  thereto  were  as  follows : 

1.  Was  defendant  McArthur  an  accommodation  endorser 
and  surety  for  Nimocks  on  the  note  sued  on  ?    Ana.  Yes. 

2.  Did  the  bank  have  knowledge  of  that  fact  when  it  took 
the  note?  Ans.  Yes. 

3.  Did  the  plaintiff  agree  with  defendant  McArthur  to  hold 
the  Slocomb  note  of  $1,000  as  collateral  security  and  to  apply 
it  to  the  note  sued  on  ?    Ans.  Yes. 

4.  Did  the  plaintiff  surrender  and  part  with  the  Slocomb 
note  without  the  knowledge  and  consent  of  McArthur  and 
without  placing  any  credit  therefor  on  the  note  sued  on? 
Ans.  Yes. 

5.  Is  defendant  McArthur  indebted  to  the  plaintiff,  and  if 
so,  in  what  amount?    Ans.  Nothing. 

The  plaintiff  excepted  to  the  submission  of  the  first,  second, 
third  and  fourth  issues,  but  as  it  states  no  ground  of  excep- 
tion, and  none  suggests  itself  to  our  minds,  it  can  not  be  sus- 
tained. 
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The  only  exception  seriously  pressed  was  that  to  the  refusal 
of  the  Court  to  instruct  the  jury  that  "if  they  believed  the 
whole  evidence,  there  was  nothing  tending  to  show  that  the 
bank  had  agreed  with  McArthur  to  hold  the  Slocomb  note  as 
collateral  security  to  the  note  sued  on,  and  they  should  an- 
swer the  third  issue,  'No.' "  As  this  instruction  could  not 
properly  have  been  given,  there  was  no  error  in  its  refusal. 
It  is  well  settled  that  no  such  instruction  can  be  given  where 
there  is  any  material  conflict  in  the  testimony,  as  it  would  be 
impossible  for  the  jury  to  believe  all  the  testimony,  and 
what  part  they  shall  believe  and  what  they  shall  reject  is  for 
their  exclusive  determination.  Of  course  this  rule  applies 
only  to  admitted  evidence,  as  the  jury  can  not  consider  evi- 
dence excluded  by  the  Court  or  withdrawn  from  their  con- 
sideration. The  competency  or  mere  existence  of  the  evi- 
dence is  a  qustion  of  law  for  the  Court,  but  its  weight  is  a 
question  of  fact  for  the  jury.  In  all  such  cases  the  request 
for  such  an  instruction  presumes  the  truth  of  the  evidence  as 
construed  in  the  light  most  favorable  to  the  adverse  party. 
Cable  V.  Railway  Co,,  122  N.  C,  892 ;  Cox  v.  Railroad  Co,, 
123  N.  C,  604. 

In  the  case  at  bar  there  was  ample  evidence  to  go  to  the 
jury.  The  defendant  testified  that  the  president  of  the  bank, 
shortly  before  Nimocks'  assignment,  told  him  that  the  Slo- 
comb note  was  alright.  Witness  McKethan  testified  in  part 
as  follows:  "In  May,  1897,  I  was  director  in  and  vice-presi- 
dent of  the  bank.  McArthur  told  me  sometime  before  1897 
that  he  was  liable  to  the  bank  for  $3,000,  for  Nimocks,  and 
was  uneasy  about  it.  After  the  conversation  with  McArthur,  I 
looked  at  the  books  of  the  bank  and  found  this  entry  in  the 
collection  book:  'January  15,  1897,  Bank  of  Fayetteville 
credit  to  discount  15  757,  A.  H.  Slocomb,  R.  M.  Nimoeks, 
December  31,  60  days,  Mar.  4th,  $1,000.'    I  asked  one  of  the 
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officers  of  the  bank  what  15  757  meant,  and  he  said  it  was 
Alexander  McArthur's  note."  It  is  a  common  custom  among 
banks  to  enter  all  bills  receivable,  whether  discounts  or  collec- 
tions, in  the  proper  books,  under  consecutive  numbers,  and  a 
reference  to  this  serial  number  identifies  the  paper.  The 
jury  might  well  conclude  that  this  entry  meant  that  the  pro- 
ceeds of  the  Slocomb  note  had  been  credited  to  the  note  now 
in  suit. 

The  plaintiff  contends  that  the  so-called  Slocomb  note, 
which  was  executed  by  Nimocks  as  principal  and  Slocomb 
as  surety,  was  placed  in  the  bank  by  Nimocks  merely  for  col- 
lection. In  nearly  all  transactions  there  are  certain  inherent 
probabilities,  which  are  strongly  marked  in  the  case  at  bar. 
It  seems  scarcely  reasonable  to  suppose  that  the  maker  of  a 
note,  remaining  still  its  owner,  should  place  his  own  note  in 
bank  to  be  collected  from  himself  and  placed  to  his  own 
credit.  It  seems  more  probable  that  the  surety  was  willing 
to  endorse  for  only  a  thousand  dollars  and  that  the  maker, 
needing  a  greater  sum,  was  willing  to  relieve  his  principal 
endorser  pro  tanto  by  the  deposit  as  collateral  security  of  the 
smaller  note.    This  view  was  undoubtedly  taken  by  the  jury. 

Cases  are  often  complicated  by  the  testimony  of  witnesses, 
who,  however  honest  may  be  their  intentions,  testify  to  as- 
sumed facts  which  are  in  reality  merely  conclusions  of  law. 

Viewing  the  Slocomb  note  as  collateral  security  to  the  note 
in  suit,  its  surrender  to  Slocomb  without  the  consent  of  the 
defendant  operated  as  a  release  pro  tanto,  and  as  it  was  for 
an  amount  greater  than  the  balance  due  on  the  note  in  suit, 
the  judgment  must  be  affirmed.  Cooper  v.  Wilcox,  22  N.  C, 
90;  Nelson  v.  Williams,  Ibid,  118 ;  Pipkin  v.  Bond,  40  N.  C, 
91 ;  Bell  v.  Howerton,  111  N.  C,  69. 

Affirmed. 
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STATE  PRISON  OF  N.  C.  et  als.  v.  W.  H.  DAY. 
(Decided   April   11.   1899). 

Public  Office,  Abolishing — Act  of  January  26, 1899 — Super- 
intendent of  Penitentiary — Appointment  by  Governor. 

1.  A  public  office  is  an  agency  from  the  State,  and  the  person  whose 

duty  it  is  to  perform  this  afirency  is  a  public  officer. 

2.  The   place    of    Superintendent   of   the    State    Prison,    with    its 

attendant  duties,  is  a  public  office,  not  created  by  the  Con- 
stitution but  by  a  statute. 

3.  While  the  General  Assembly  has  the  power  to  abolish  an  office 

created  by  legislative  authority,  it  can  not  by  a  mere 
transfer  to  others  of  the  duties,  connected  with  an  institu- 
tion, necessary  and  useful  to  the  public,  to  be  exercised  by 
them,  oust  the  incumbent  from  an  office  belonging  to  him 
under  a  contract  with  the  State. 

4.  The  Act  of  January  26.  1899,  is  in  conflict  with  the  Constitu- 

tion of  North  Carolina,  Article  I,  section  17. 

6.  The  Governor  never  makes  a  nomination  to  the  Senate  to  fl^ll 
vacancies — he  simply  appoints. 

Civil  Action  for  the  possession,  custody  and  control  of 
the  State's  Prison,  the  convicts  and  all  the  property  and  ac- 
cessories belonging  thereto,  tried  before  Brown,  J,,  at  Febru- 
ary Term,  1899,  of  Wake  Superior  Court. 

This  action  was  brought  under  a  special  Act  of  February 
15,  1899,  to  assert  the  right  claimed  by  plaintiffs  by  virtue  of 
the  Act  of  January  26,  1899,  abolishing  the  office  of  Super- 
intendent of  the  Penitentiary  and  transferring  to  them  the 
custody,  the  property  and  management  of  the  institution  from 
the  defendant,  who  had  been  appointed  Superintendent  by 
the  Governor. 

The  defendant  resists  the  demands  of  plaintiffs,  averring 
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that  the  Act  of  January  26,  1899,  set  out  in  the  complaint, 
is  unconstitutional  and  void,  in  that  its  object  is  to  deprive 
him  of  his  office  of  Superintendent  of  the  State's  Prison  and 
to  continue  the  functions  of  said  office  to  be  performed  by 
others.  His  Honor  sustained  the  validity  of  the  Act  and 
rendered  judgment  against  defendant,  who  appealed. 

Messrs.  Joseph  B.  Batchelor,  James  C.  MacRae,  C.  F. 
MacRae,  Argo  &  Snow,  and  Thos.  N.  Hill,  for  defendant 
(appellant). 

Messrs.  R.  0.  Burton  and  Shepherd  &  Busbee,  for  plain* 
tiffs. 

MoNTGOMEBT^  J.,  dclivcrs  the  opinion  of  the  Court. 

FuECHES,  J.,  delivers  concurring  opinion. 

Clabk^  J.,  delivers  dissenting  opinion. 

MoNTGOM£BY^  J.  This  actiou  was  brought  under  section 
1  of  an  Act  of  the  General  Assembly,  ratified  on  the  15th 
of  February,  1899.  The  language  of  that  section  is  as 
follows :  "That  in  addition  to  the  remedy  prescribed  by  The 
Code,  sections  603  to  621  inclusive,  the  Board  of  Directors 
of  the  State's  Prison  of  North  Carolina,  or  the  Executive 
Board  thereof,  or  both,  with  or  without  the  jointure  of  the 
State,  shall  have  the  right,  in  an  action  for  injunction  or 
mandamiLS,  to  test  in  the  Courts  the  claims  of  any  claimant 
or  claimants  to  the  possession,  custody  and  control  of  the 
property  of  the  State's  Prison,  and  of  the  convicts  therein 
confined." 

The  object  of  the  statute,  then,  was  simply  to  have  a  de- 
cision by  the  Courts  of  this  question :  Who  of  the  confiicting 
claimants  is,  or  are,  entitled  by  law,  to  the  possession  and 
custody  of  the  property  of  the  State's  Prison  and  of  the  con- 
victs therein  confined  ?   The  claimants  (so  far  as  this  record 
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shows)  are  the  plaintiffs,  on  the  one  side,  and  the  defendant 
on  the  other.  The  rights  of  any  other  person  or  persons  that 
may  be  connected  with  the  conduct  and  management  of  the 
State's  Prison  are  not  now  before  us  for  consideration.  This 
Court  will  not  anticipate  litigation  between  rival  claimants 
for  office,  and  if  such  litigation  should  occur,  each  case  must 
be  heard  and  decided  on  its  merits  on  cases  properly  consti- 
tuted in  the  Courts. 

The  Governor  of  the  State,  under  the  provisions  of  Chapter 
219  of  the  Acts  of  1897,  appointed  John  R.  Smith  Super- 
intendent of  the  State's  Prison  for  the  term  of  four  years, 
and  his  nomination  was  consented  to  by  the  Senate.  The 
compensation  attached  to  the  office  was  a  salary  of  $2,500. 
After  the  adjournment  of  the  Greneral  Assembly  of  1897 
Smith  resifined  the  superintendency,  and  J.  M.  Mewbome 
was  appointed  by  the  Governor  in  Smith's  place.  On  the 
1st  day  of  January,  1899,  a  few  days  before  the  General  Als- 
sembly  of  that  year  convened,  Mewborne  resigned,  and  the 
defendant,  W.  II.  Day,  was  appointed  Superintendent  to  fill 
the  vacancy.  Day's  nomination  by  the  Governor  was  never 
sent  to  the  Senate,  nor  did  that  body  confirm  the  appoint- 
ment. Day,  under  his  appointment,  took  possession  of  all 
the  property  of  the  State's  Prison,  and  the  control  of  the  con- 
victs. This  action  was  brought  by  the  plaintiffs  to  recover 
of  the  defendant  the  property  in  his  possession  belonging  to 
the  State  and  appertaining  to  the  State's  Prison,  and  to  get 
the  control  of  the  convicts  and  to  have  the  rights  of  the  parties 
declared.  In  that  way  the  plaintiffs  seek  to  get  a  decision 
by  the  Court  on  the  matter  which  it  was  desired  to  have  set- 
tled by  the  Act  of  February,  1899. 

The  plaintiffs'  alleged  right  of  recovery  is  founded  on  the 
provisions  of  an  Act  of  the  General  Assembly  ratified  on  the 
26th  day  of  January,  1899,  to  go  into  effect  on  the  10th  day 
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of  February,  1899,  as  to  its  requirement  for  the  delivery 
of  the  State's  Prison  and  the  convicts  therein  by  the  persons 
then  in  charge  of  the  State's  Prison  to  the  Board  of  Directors 
provided  for  in  the  Act.  As  to  the  other  provisions,  they 
went  into  effect  from  the  date  of  ratification  of  the  Act. 

Under  the  provisions  of  the  last-mentioned  Act,  the  plain- 
tiffs, claiming  to  be  a  Board  of  Directors,  duly  elected  and 
appointed  by  the  General  Assembly,  allege  that  the  office  of 
Superintendent  has  been  abolished ;  that  the  property  of  the 
State  Prison,  the  control  of  the  convicts  and  the  conduct  of 
the  Prison  were  vested  in  them  by  the  Act  of  January,  1899, 
and  that  therefore  they  are  entitled  to  the  possession  of  the 
property  and  the  control  of  the  convicts,  to  the  end  that  they 
may  properly  execute  their  trust. 

And  again,  the  plaintiffs  allege  that  if  it  be  so  that  the 
office  of  Superintendent  was  not  abolished  by  the  Act  of  1899 
yet  the  defendant  Day's  tenure  ceased  upon  the  ratification 
of  the  Act  because  he  was  not  nominated  by  the  Governor  nor 
his  appointment  confirmed  by  the  Senate. 

The  defendant  avers  that  the  Act  of  January,  1899,  though 
on  its  face  it  purports  to  abolish  the  office  of  Superintendent 
of  the  State's  Prison,  does  not  in  law  have  that  effect ;  that 
it  simply  transfers  the  duties  and  functions  of  the  office  of 
Superintendent  to  the  three  plaintiffs,  who  allege  that  they 
compose  an  Executive  Board,  to  be  performed  by  them,  and 
that  such  an  attempt  to  deprive  the  defendant  of  his  office 
on  the  part  of  the  General  Assembly  is  contrary  to  the  pro- 
visions of  our  State  Constitution,  Article  I,  section  17  (Bill 
of  Rights)  and  to  those  of  the  constitution  of  the  United 
States,  Article  XIV,  section  1.  The  defendant  further  avers 
that  the  whole  Act  of  1899  is  void. 

The  great  public  importance  of  the  matter  involved  and 
the  appearance  on  both  sides  of  counsel  eminent  in  the  pro- 
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fession  and  learned  in  the  philosophy  as  well  as  in  the  details 
of  the  law,  naturally  prepared  the  Court  for  elaborate  and 
discursive  argument  (oral  and  by  brief)  and  we  were  not 
disappointed  in  our  anticipations. 

A  great  deal  of  the  learning  which  was  displayed,  however, 
was  not  new.  Many  of  the  questions  discussed  had  been  so 
often  and  so  consistently  decided  by  the  adjudications  of  this 
Court  that  they  could  not  be  held  to  be  open  questions,  as, 
for  instance,  that  such  a  place  as  that  of  Superintendent  of 
the  State's  Prison,  with  its  attendant  duties,  is  a  public  office 
(Clark  V.  Stanley,  66  N.  C,  69;  Hoke  v.  Henderson,  15 
N.  C,  1 ;  Wood  V.  Bellamy,  120  K  C,  212) :  That  an  office 
is  property  and  the  incumbent  has  the  same  right  in  it  as  he 
has  to  any  other  property  except  that  he  can  not  sell  or  assign 
it  (Hoke  V.  Henderson,  supra;  King  v.  Hunter,  65  N.  C, 
page  603 ;  Cotton  v.  Ellis,  52  N.  C,  545 ;  Wood  v.  Bellamy, 
supra)  :  That  the  General  Assembly  has  the  power  to  abolish 
an  office  created  by  legislative  authority  (Cotton  v.  Ellis, 
52  K  C,  545 ;  State  v.  Smith,  65  N.  C,  369 ;  Wood  v.  Bel- 
lamy, supra;  Ward  v,  Elizabeth  City,  121  N.  C,  1) :  That 
the  Legislature  can,  except  in  those  instances  prohibited  by 
the  Constitution,  take  away  some  parts  of  the  duties  of  an 
officer  and  make  a  not  inequitable  reduction  of  the  officer's 
salary  (Cotton  v.  Ellis,  52  N.  C,  545;  Bunting  v.  Gales, 
Y7  N.  C,  283 ;  King  v.  Hunter,  65  N.  C,  603.  But  in  those 
cases  it  is  also  held  that  the  officer's  entire  salary  can  not  be 
taken  from  him  and  thereby  starve  him,  nor  could  the  Legis- 
lature select  a  particular  officer  and  by  a  special  law  applicable 
to  him  alone,  deprive  him  of  any  material  part  of  his  duties 
and  emohiments) :  That  the  words,  in  section  10,  Article 
III,  of  the  Constitution  of  1868,  viz. :  "That  the  Governor 
shall  nominate ....  and  appoint  all  officers  whose  offices  are 
established  by  this  Constitution,  or  which  shall  be  created  by 
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law,  and  whose  appointments  are  not  otherwise  provided  for, 
and  no  such  officer  shall  be  appointed  or  elected  by  the  Oen- 
eral  Assembly/^  meant  appointments  not  otherwise  provided 
for  in  that  Constitution;  and  therefore,  the  Governor  had 
nnder  that  Constitution  the  general  power  of  appointing  to 
office  (the  exceptions  being  in  cases  where  the  appointments 
were  otherwise  provided  for  in  that  Constitution)  to  the  ex- 
clusion of  the  Legislature  (McKee  v.  Nichols,  68  N.  C, 
429)  ;  but,  that  the  words  which  we  have  quoted  from  Article 
III,  section  10  of  the  Constitution,  and  which  appear  in 
italics  in  the  quotation,  being  omitted  in  the  present  Consti- 
tution, it  is  clear  that  the  Convention  of  1876  intended  to 
alter  the  Constitution  as  interpreted  in  McKee  v.  Nichols, 
supra,  on  that  point,  and  to  confer  upon  the  General  Assem- 
bly the  power  to  fill  offices  created  by  statute.  Ewart  v, 
Jones,  116  K  C,  570. 

Having  disposed  of  all  the  above-mentioned  collateral  ques- 
tions which  were  the  subject  of  argument  in  the  case,  inter- 
esting more  as  matters  of  constitutional  and  judicial  history 
than  as  strictly  applicable  to  the  controversy  before  the  Court, 
by  the  citations  of  repeated  decisions  of  this  Court,  we  can 
now  come  down  to  the  discussion  of  the  point,  the  real  con- 
troversy in  the  case ;  that  is,  was  the  office  of  Superintendent 
of  the  State's  Prison  abolished  by  the  Act  of  Assembly  rati- 
fied January,  1899  ?  We  may  say  in  limine  that  we  have  had 
no  trouble  in  arriving  at  the  conclusion  that  the  office  of  Su- 
perintendent is  not  an  office  created  by  the  Constitution.  Sec- 
tion 3  of  Article  XI  of  the  Constitution  ordained :  "That  the 
Gkneral  Assembly  shall,  at  its  first  meeting,  make  provision 
for  the  erection  and  conduct  of  a  State's  Prison  or  Peni- 
tentiary,'' *  *  *  and  that  provision,  in  our  opinion,  im- 
poses upon  the  Legislature  the  duty  of  attending  to  the  de- 
tails as  to  the  erection  of  the  necessary  buildings,  the  pur- 
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chase  of  such  property,  real  and  personal,  as  may  be  necessary 
for  the  uses  of  the  Prison ;  and  also  to  form  such  regulations 
for  the  government  and  conduct  of  the  Prison  as  may  seem 
proper.  The  officers  or  placemen,  their  salaries  and  the  dis- 
tribution of  their  duties  are  all  left  with  the  General  As- 
sembly. 

On  the  real  question  in  controversy,  the  contention  of  the 
plaintiff  is  that  the  office  of  Superintendent  of  the  Prison  was 
abolished  by  the  Act  of  1899,  because  (1)  The  act  declared 
in  so  many  words  that  the  office  was  abolished;  because  (2) 
The  responsibility  and  actual  management  of  the  Prison  are 
placed  upon  the  Board  of  Directors  and  taken  from  the  one- 
man  power — that  of  the  Superintendent,  and  that  the  incum- 
bent had  an  implied  notice  that  the  General  Assembly  might, 
when  it  saw  fit,  take  that  course;  because  (3)  The  Act  incor- 
porated the  State's  Prison;  because  (4)  It  increased  the 
number  of  Directors;  because  (5)  It  transferred  the  duties 
attendant  upon  the  office  to  the  Board  of  Directors  for  per- 
formance. 

To  aid  us  in  arriving  at  a  correct  conclusion  in  this  case  a 
recurrence  to  the  true  idea  of  the  nature  and  character  of  a 
public  office  has  been  useful  to  us.  In  the  text-books  it  is 
taught  that  the  word  ojfice  in  its  primary  signification  implies 
a  duty  or  duties,  and,  secondarily,  the  charge  of  such  duties — 
the  agency  from  the  State  to  perform  the  duties.  The  duties 
of  the  office  are  of  the  first  consequence,  and  the  agency  from 
the  State  to  perform  those  duties  is  the  next  step  in  the  cre- 
ation of  an  office.  It  is  the  imion  of  the  two  factors,  duty  and 
agency,  which  makes  the  office.  In  Clark  v,  Stanly,  66  N.  C, 
59,  the  Court  said  that  "A  public  office  is  an  agency  from  the 
State,  and  the  person  whose  duty  it  is  to  perform  this  agency  is  a 
public  officer ....  The  oath,  the  salary  or  fees  are  mere  inci- 
dents, and  they  constitute  no  part  of  the  office."  With  that 
idea,  then,  of  what  an  office  is,  has  the  office  of  Superintend- 
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ent  been  taken  from  the  defendant  and  given  to  others  by  the^ 
Act  of  Assembly  ?  If  the  duties  of  the  office  were  necessary 
and  useful  to  the  public,  and  they  have  been  transferred  to 
others  who  are  exercising  them  as  still  necessary  and  useful  to 
the  public,  and  the  State's  Prison,  in  behalf  of  which  those 
duties  are  performed,  is  substantially  the  same  institution 
as  it  was  before  the  Act  of  Assembly  of  January,  1899,  was 
ratified,  then,  under  all  the  decisions  we  have  cited  in  this 
case  bearing  upon  the  point,  the  office  of  Superintendent  (de- 
fendant's property)  has  been  taken  from  the  defendant  con- 
trary to  the  law  of  the  land — contrary  to  the  provisions  of 
the  Constitution  of  North  Carolina,  Article  I,  section  17. 
If  the  institution,  the  State's  Prison,  is  the  same  substantially 
that  it  was  before  the  passage  of  the  Act,  if  the  purposes  for 
which  it  was  established  are  the  same  now  as  then,  and  if  the 
subject-matters  over  which  the  management  and  conduct  ex- 
tend be  the  same,  then  there  is  existing  a  contract  between 
th  State  and  the  defendant  as  to  his  office,  and  it  can  not  be 
violated  during  his  term.  The  State,  through  the  General 
Assembly,  might  be  satisfied  that  the  management  under  the 
Executive  Board  created  by  the  Directors  under  the  Act  is 
thebettorplan  and  the  safer  one  for  the  public,  yet  that  is  only 
a  matter  of  method  of  management,  a  choice  between  two 
modes  (that  is,  whether  it  is  better  for  three  to  control  than 
for  one),  and  such  a  choice  can  not  be  made  until  the  defend- 
ant's term  has  expired.  A  new  method  of  distributing  the 
powers  and  duties  of  the  government  and  conduct  of  the 
State's  Prison  may  be  desirable,  and  the  method  imdertaken 
to  be  adopted  in  the  Act  of  1899  may  be  the  best,  and  yet  such 
changes  can  not  be  made  until  the  expiration  of  the  contract 
with  the  incumbent.  It  has  been  suggested  that  if  the  State 
has  not  the  power  when  it  sees  fit  to  abolish  an  office  and  trans- 
fer its  duties  to  others,  that  an  incumbent  might  get  into  an- 
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office  for  a  very  long  term  of  years  (a  term  not  amounting  to 
a  perpetuity,  however,  which  would  be  illegal),  and  indiffer- 
ently execute  the  duties  of  the  office,  but  not  so  poorly  as  might 
amount  to  incapacity,  and  thereby  inflict  great  injury  on  the 
interest  of  the  public.  The  answer  to  that  is  that  if  such 
should  be  the  case  it  would  be  the  fault  of  the  legislative 
branch  of  the  government  in  fixing  an  unusual  term  of  office^ 
and  not  a  matter  reviewable  by  this  Court. 

Then,  the  conclusion  of  the  case  turns  upon  whether  the 
State's  Prison  is  substantially  the  same  institution  that  it 
was  before  the  Act  of  1899,  whether  the  purposes  for  which  it 
was  established  are  the  same  now  as  then,  and  whetl^er  the 
duties  performed  by  the  defendant  were  the  same  duties 
substantially  which  were  transferred  to  Board  of  Direct- 
ors and  now  being  performed  by  the  Executive  Board  under 
the  Act  of  1899. 

It  is  ordained  in  the  Constitution  that  the  State's  Prison 
is  to  be  used  for  the  purposes  of  reformation  and  of  punish- 
ment, and  that  is  the  object  of  the  institution  now.  The  in- 
corporation of  the  institution,  if  it  be  conceded  that  it  was 
incorporated  by  the  Act  of  1899,  can  in  no  sense  affect  the 
defendant's  office  if  it  has  not  otherwise  abolished  it.  The 
bare  incorporation  of  the  institution  would  not  affect  or  alter 
in  any  way  the  duties  of  the  Superintendent  or  any  other 
of  the  officers  or  placemen  or  employees.  With  the  excep- 
tion of  the  power  given  in  the  Act  of  1899  to  the  directors  to 
sell  or  lease  the  lands  or  other  property  of  the  State's  Prison, 
the  duties  and  the  powers  in  all  respects  of  the  Board  of  Di- 
rectors, acting  through  the  Executive  Board  as  their  head,  are 
in  all  respects  the  same  as  the  duties  required  of  and  the  pow- 
ers conferred  upon  the  Superintendent  under  the  Act  of  1897, 
as  the  following  analysis  and  comparison  will  show.  Under 
the  various  sub-sections  of  section  5  of  the  Laws  of  1897,  the 
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duties  of  the  Superintendent  are  specified  in  detail,  as  fol- 
lows: (1)  Under  this  sub-section  he  is  to  receive  and  to  have 
the  custody  of  the  convicts.  That  responsibility  and  duty 
are  put  upon  the  new  Board  of  Directors  and  their  agents 
under  section  7  of  the  Act  of  1899;  (2)  Under  this  sub-sec- 
tion it  was  made  the  duty  of  the  Superintendent  to  keep  em- 
ployed the  convicts  in  the  prison  and  on  the  farms,  and  to 
hire  them  to  others.  Under  section  7  of  the  Act  of  1899  that 
duty  was  devolved  on  the  Board  and  their  agents.  (3,  4  &  5). 
Under  these  sub-sections  the  Superintendent  was  authorized 
and  required  to  purchase  necessary  articles  of  food  and  cloth- 
ing for  the  convicts  and  to  employ  and  take  care  of  them ;  to 
sell  the  products  and  manufactured  articles;  to  receive  and 
account  for  the  proceeds  of  sale  of  articles  produced  and  man- 
ufactured, and  to  make  a  deposit  of  the  same  and  to  check  it 
out.  Those  duties  are  transferred  to  the  Board  of  Directors 
and  their  agents  by  section  6  of  the  Act  of  1899.  (6)  This 
sub-section  makes  it  the  duty  of  the  Superintendent  to  take 
custody  of  the  property  of  the  State's  Prison  and  to  protect 
the  same.  This  duty  is  transferred  to  the  Board  and  their 
agents  by  sections  6  and  8  of  the  Act  of  1899.  (7)  The  Su- 
perintendent is  authorized  under  this  sub-section  to  appoint 
the  subordinates,  such  as  wardens,  physicians,  supervisors, 
overseers,  guards  and  employees.  These  subordinates,  desig- 
nated under  the  Act  of  1899  as  wardens,  physicians,  man- 
agers, supervisors  or  overseers,  are  to  be  appointed  by  the 
Board  of  Directors  though  the  Executive  Board  by  sections 
5  and  9  of  the  Act  of  1899.  (8)  Under  this  subdivision  there 
is  imposed  upon  the  Superintendent  the  duty  of  rendering 
at  the  end  of  each  year  to  the  Board  of  Directors  a  statement 
of  all  financial  transactions  of  the  State's  Prison  for  the  pre- 
ceding ye«r,  together  with  an  inventory  of  all  property  on 
hand  and  its  value.     Those  duties  are  required  to  be  per- 
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formed  by  the  agents  of  the  Directors,  the  Executive  Board, 
under  sections  5  and  6  of  the  Act  of  1899.  Under  Chapter 
219  of  the  Laws  of  1897,  the  Board  of  Directors  were  ageneral 
supervisory  power ;  by  the  Act  of  1899  the  Board  of  Directors 
through  the  Executive  Board  are  clothed  not  only  with  a 
general  supervisory  authority,  but  with  all  the  functions 
and  with  all  the  duties  of  the  Superintendent  and  with  the 
power  to  distribute  those  functions  and  duties  amongst  them- 
selves or  others. 

If  we  have  not  fallen  into  error  in  the  above  analysis  and 
comparison,  and  we  feel  confident  that  we  have  not,  then,  no 
new  duties  for  the  government  of  the  State's  Prison  have  been 
imposed,  nor  have  any  new  powers  been  granted  to  any  per- 
sons except  the  power  granted  to  the  Board  of  Directors  to 
sell  or  lease  the  lands  of  the  State's  Prison,  and  which  addi- 
tional power  we  think  does  not  alter  the  nature  or  the  char- 
acter of  tlie  institution.  Xo  function  or  duty  that  was  for- 
merly performed  or  imposed  upon  the  Superintendent  is 
abolished.  The  functions  and  duties  of  that  office  are  still 
necessary  to  the  public  welfare.  They  have  not  been  abol- 
ished ;  they  have  been  simply  transferred  to  others.  That  can 
not  be  done  according  to  the  law  of  the  land.  Wood  v.  Bel- 
lamy and  Hoke  v,  Henderson,  supra;  Cotton  v.  Ellis,  53 
N.  C,  545.  That  three  of  the  Directors  have  been  made  the 
governing  head  of  the  institution  under  the  name  of  Execu- 
tive Board,  and  that  to  them  the  duties  and  functions  of  the 
office  of  Superintendent  have  been  transferred,  does  not 
change  the  application  of  the  law.  It  is  the  same  as  if  the 
duties  of  the  office  had  been  transferred  to  one  person.  It  is 
not  a  valid  argument  to  contend  that  the  Executive  Board 
can  conduct  the  State's  Prison  in  a  better  and  more  satisfac- 
tory manner  than  can  one  man.  It  may  be  true  in  point  of 
fact,  and  that  plan  can  be  tried  at  the  end  of  defendant's 
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term  of  office.  The  contract  of  the  State  with  the  Superin- 
tendent must  be  kept.  In  Throop  on  Public  officers,  section 
21,  it  is  said:  *^Nor  can  the  Legislature  take  from  the  officer 
the  substance  of  the  office  and  transfer  it  to  another,  to  be  ap- 
pointed in  a  different  manner  and  to  hold  by  a  different  ten- 
ure, although  the  name  of  the  office  is  changed,  or  the  office 
divided  and  the  duties  assigned  to  two  or  more  officers  under 
different  names."  That  principle  of  law  was  announced  in 
Warren  r.  People,  2  Denio,  272,  and  also  in  People  v.  Albert- 
son  55  X.  Y.,  50.  The  section  in  Throop,  and  the  decisions 
in  Warren  v.  People  and  People  v.  Alhertson,  supra,  are  in 
connection  with  offices  created  by  constitutional  provision. 
But  that  makes  no  difference  in  North  Carolina.  Under  our 
decisions,  you  can  not  oust  an  incumbent  of  an  office  and 
continue  the  office  afterwards,  and  this  rule  applies  to  offices 
created  by  the  Constitution  as  well  as  to  those  created  by  the 
Legislature. 

It  was  not  necessary  for  the  appointment  and  nomination 
of  the  defendant  to  have  been  confirmed  by  the  Senate.  There 
was  a  vacancy  due  to  the  resignation  of  Mewbome.  The  Grov- 
emor  never  makes  a  nomination  to  fill  vacancies  in  office.  He 
does  that  alone  in  all  cases,  as  was  decided  in  People  v. 
Mclver,  68  K  0.,  467. 

The  defendant  is  entitled  to  the  possession  of  the  property 
of  the  State's  Prison,  to  the  control  of  the  convicts  as  under  the 
law  of  1897,  and  to  the  right  to  execute  the  duties  of  the 
office  of  Superintendent  of  the  State's  Prison. 

Reversed. 

FuttCHES,  J.,  concurring.  While  I  fully  concur  in  the 
opinion  of  the  Court,  I  hope  I  will  be  pardoned  for  briefly  ex- 
pressing my  views  upon  this  important  question. 

It  is  too  plain  for  argument  that  the  position  the  defendant 
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held  was  a  public  office,  I  do  not  think  this  is  denied  by 
plaintiff.  This  being  so,  he  had  a  property  in  this  office,  that 
could  not  be  transferred  to  another  or  to  others.  This  is  the 
law  of  this  State,  and  it  has  been  so  held  by  this  Court  in 
every  case  involving  this  question  from  Hoke  v.  Henderson, 
15  N.  C,  1,  to  the  present  time,  without  a  single  exception. 
It  is  true  that  it  is  argued  for  plaintiff  that  McDonald  v. 
Morrow,  119  N.  C,  666,  and  Ward  v.  Elizabeth  City,  are  not 
in  accord  with  Hohe  v.  Henderson,  but  upon  examination  it 
will  be  found  that  this  is  not  so.  Hoke  v.  Henderson  is  cited 
with  approval  in  both  these  cases. 

The  Act  imder  discussion  in  McDonald  v.  Morrow  was  the 
Election  Law  of  1895,  and  in  that  Act  it  was  provided  that 
such  appointments  as  those  under  consideration  were  void, 
and  the  Court  in  considering  the  case  stated  that  as  they 
claimed  to  hold  under  that  Act,  it  must  be  held  that  they  took 
subject  to  the  terms  of  the  Act  they  claimed  to  hold  under. 
There  was  no  question  presented  in  that  case  as  to  the  repeal 
of  the  statute  or  the  abolition  of  the  offices  claimed  by  the 
defendants. 

In  Ward  v.  Elizabeth  City,  121  N.  C,  1,  the  plaintiff 
failed  in  his  action  upon  two  grounds:  that  the  corporation 
under  which  he  claimed  to  hold  office  had  been  abolished,  and 
a  new  corporation  created  out  of  new  territory  and  new  popu- 
lation to  a  very  great  extent,  and  for  the  further  reason  that 
he  had  abandoned  his  claim  to  the  office.  Justice  Clark 
wrote  the  opinion  of  the  Court  in  Ward  v.  Elizabeth  City,  in 
which  he  cited  with  approval  both  Hohe  v.  Henderson  and 
McDonald  v.  Morrow,  and  distinguished  that  case  from 
Wood  V.  Bellamy.  So  I  repeat  that  there  is  not  a  case  to  be 
found  in  our  reports  that  does  not  recognize  the  doctrine  laid 
down  in  Hohe  v,  Henderson,  to  be  the  law  in  this  Stata 
It  has  been  held  ever  since  it  was  delivered  in  1883  to  be  the 
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leading  case  on  this  subject,  and  is  styled  by  Chief  Justice 
Pearson  as  "that  great  mine  of  learning." 

That  case,  and  every  case  since  that  case,  discussing  the 
right  of  an  incumbent  to  hold  his  oflSce,  recognizes  the  right  of 
the  Legislature  to  abolish  a  legislative  office,  and  that  when 
the  office  is  abolished  the  right  of  the  incumbent  to  hold  it 
is  gone,  because  there  is  no  office  to  hold.  But  all  the  reported 
eases  from  Holce  v.  Henderson  down  to  and  including  Wood 
V.  Bellamy,  120  N".  C,  212,  hold  that  to  have  the  effect  of 
ousting  the  incumbent  before  his  term  expires  the  office  must 
be  abolished.  That  it  is  not  sufficient  to  declare  that  it  is  abol- 
ished when  it  is  not  abolished.  That  the  office  is  intang- 
ible, and  consists  in  the  duties  of  the  office,  and  while  these 
duties  are  continued  the  office  is  continued.  The  discussion 
then  comes  down  to  this :  are  the  duties  of  the  office  the  de- 
fendant held  abolished  or  are  they  transferred  to  others  ? 

In  discussing  this  question  I  do  not  expect  to  enter  into 
a  discussion  of  policies  that  might  influence  me  if  I  were  act- 
ing as  a  legislator.  Nor  do  I  expect  to  count  the  number  of 
lawyers  in  the  I^islature  that  passed  this  Act ;  nor  do  I  ex- 
pect to  impugn,  their  motives,  as  it  seems  to  be  thought  I  will 
if  I  am  of  the  opinion  that  the  Act  is  unconstitutional.  This 
kind  of  argument  should  have  no  weight  with  an  independent 
judiciary.  If  this  suggestion  is  true  it  convicts  every  Judge 
that  has  ever  occupied  a  seat  on  this  Court  of  being  guilty 
of  impugning  the  motives  of  the  Legislature — Taylor,  Hen- 
derson, Euffin,  Pearson  and  all  their  associates.  If  this  were 
so,  I  suppose  there  would  never  be  another  Act  of  the  Legis- 
lature declared  unconstitutional.  I  hope  that  I  may  never 
be  influenced  in  the  discharge  of  what  I  consider  my  duty 
by  such  considerations.  I  propose  to  regard  this  Legislature 
just  as  I  would  any  other  Legislature,  and  to  deal  with  its 
legislation  just  as  I  would  any  other  Legislature — ^just  as  I 
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did  the  Legislature  of  1895,  and  I  agreed  with  the  Court  in 
an  opinion  declaring  a  similar  Act  passed  by  that  Legislature 
unconstitutional.  And  in  doing  so  I  did  not  impugn  their 
motives  nor  do  I  suppose  any  other  member  of  the  Court  did. 
I  suppose  that  Legislature  thought  the  Act  of  1895,  reviewed 
by  this  Court  in  Wood  v.  Bellamy,  constitutional ;  and  I  sup- 
pose the  Legislature  of  1899  thought  this  Act  constitutional. 
But  when  it  comes  before  us  for  review  I  can  not  be  gov- 
erned in  my  opinion  of  the  law  by  what  they  may  have 
thought. 

It  is  contended  that  if  we  sustain  the  defence  and  restore 
the  defendant  to  his  oflSce  there  is  danger  ahead  of  us:  That 
we  might  get  a  Legislature  that  would  extend  the  terms  of 
office  to  ten  and  even  to  twenty-five  years.  I  do  not  think  we  are 
likely  to  have  a  Legislature  that  would  be  so  revolutionary 
as  that.  But  what  if  we  should,  is  this  the  forum  to  be  ap- 
pealed to  for  relief  ?  The  leading  case  of  Hoke  v.  Henderson, 
in  which  Chief  Justice  Ruffin  delivered  his  great  opinion,  was 
a  case  in  which  Henderson,  the  defendant,  claimed  to  have 
an  office  for  life ;  and  the  Court  sustained  his  claim. 

It  seems  to  me  that  defendant's  claim  is  looked  upon  with 
disfavor  as  resting  upon  an  Act  passed  by  the  Legislature 
of  1897.  I  don't  know  that  it  should  be  discredited  on  that 
account.  But  when  it  appears  that  the  Act  of  1897  was  but 
the  re  enactment  of  the  Act  of  1893,  under  which  the  party  in 
possession  of  the  Penitentiary  in  1895  (the  same  party  that 
passed  the  Act  of  1893)  held  over  in  violation  of  the  Act  of 
1895,  it  does  not  seem  to  me  that  it  should  be  discredited 
because  it  was  passed  by  the  I-«egislature  of  1897. 

If  the  object  of  the  Act  of  1899  was  simply  to  get  rid  of  the 
office  of  Superintendent,  as  contended,  why  was  it  that  the 
Legislature  did  not  simply  abolish  that  office  and  leave  the 
institution  to  the  management  of  the  Board  of  Directors  I 
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They  were  there,  and  were  substantially  the  same  they  were 
before  the  passage  of  the  Act  of  1893,  which  created  the 
of[ice  of  Superintendent. 

If  the  object  was  simply  to  abolish  the  oflSce  of  Superin- 
tendent, why  did  they  not  do  this  and  let  the  matter  stand 
there  ?  Why  did  they  appoint  twelve  new  Directors  and  estab- 
lish an  Executive  Board  of  three  to  do  the  same  thing  the 
Superintendent  had  to  do  ? 

Great  stress  is  laid  on  the  fact  that  three  are  to  do  what  one 
did,  and  the  "one-man  power"  is  appealed  to.  Is  this  "one- 
man  power"  the  question  before  us  ?  It  seems  almost  to  be 
conceded  that  if  the  duties  of  the  Superintendent  had  been 
transferred  to  one  man  that  the  Act  would  have  been  uncon- 
stitutional. What  difference  does  it  make  to  the  defendant 
whether  his  office  is  given  to  one  or  to  three  f 

While  we  do  not  propose  to  discuss  policies,  this  kind  of 
legislation  has  a  history  in  this  State,  to  be  learned  from  the 
records  of  this  Court  and  its  reported  cases.  In  1871-72  the 
legislative  power  and  the  executive  power  of  the  State  were  in 
the  hands  of  different  political  parties.  The  legislative  power 
undertook  to  take  charge  of  the  penal,  charitable  and  beneficent 
institutions  of  the  State  before  the  terms  of  those  in  office  had 
expired.  But  they  failed,  as  may  be  learned  from  Battle  v. 
Mclver,  68  N.  C,  467 ;  Badger  v.  Johnson,  Ibid,  471;  Nich- 
ols V,  McKee,  Ibid,  429 ;  Welker  v.  Bledsoe,  Ibid,  457. 

In  1895  the  legislative  power  of  the  State  was  in  the  hands 
of  one  political  party  and  the  executive  power  in 
the  hands  of  another  political  party;  and  the  l^isla- 
tive  power  undertook  to  take  charge  of  the  institutions  before 
the  terms  of  the  officers  in  charge  had  expired.  And  they 
failed.  Wood  v.  Bellamy,  120  N.  C,  212.  In  1899  the  leg- 
islative power  of  the  State  is  in  the  hands  of  one  of  the  politi- 
cal parties  and  the  executive  power  is  in  the  hands  of  another 
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political  party ;  and  the  Legislature  has  again  undertaken  to  take 
charge  of  this  institution  before  the  terms  of  the  officers  have 
expired,  and  they  must  fail.  The  Act  considered  in  Wood  v. 
Bellamy,  in  express  terms,  abolished  the  office  of  Superin- 
tendent; the  Board  of  Directors,  created  a  new  corporation, 
provided  for  the  reception  of  patients  from  Durham  and 
Robeson  Counties,  established  an  insane  division  in  the  Peni- 
tentiary, and  repealed  all  laws  in  conflict  with  that  Act  In 
fact,  every  substantial  question  involved  in  this  case  was  in- 
volved and  considered  by  the  Court  in  that  case.  The  Court, 
constituted  then  as  it  is  now,  declared  that  the  Act  was  un- 
constitutional by  a  full  bench  and  without  a  dissenting  voice. 
I  must  hold  now  as  I  did  then,  and  I  do  this  without  impugn- 
ing the  motives  of  anyone,  as  I  suppose  they  thought  the  Act 
constitutional. 

Clabk^  J.,  dissenting.  The  management  and  control  of 
the  State's  Prison  is  essentially  a  governmental  function.  It 
is  an  indispensable  part  of  the  administration  of  the  criminal 
laws  of  the  State.  No  Legislature  can  denude  the  State  of 
that  power  by  giving  it  away  or  bargaining  it  away.  It  is 
a  startling  contention  of  the  defendant  that,  because  the  Le^ 
islature  of  1897  placed  the  control  of  the  State's  Prison  in  a 
Superintendent  with  vast  powers  and  privileges,  accompanied 
by  a  salary  of  $2,600,  therefore,  a  subsequent  Legislature  is 
powerless  to  resume  control  and  change  the  management  be- 
cause that  would  deprive  him  of  his  pay.  This  is  to  make 
the  incident  of  greater  importance  than  the  subject,  and  the 
inalienable  right  of  the  State  to  control  its  own  institutions 
subordinate  to  an  office-holder's  demand  for  a  salsLry.  If  the 
Legislature  could  by  creating  a  four  years'  term  of  office  put 
it  out  of  the  power  of  the  next  Legislature  to  assert  State  con- 
trol of  its  most  important  institution  and  a  branch  of  its  ad- 
ministration of  the  criminal  laws,  it  could,  by  making  the 
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term  ten  years,  twenty-five  years  or  fifty  years,  have  forbid- 
den the  people  of  North  Carolina  from  touching  the  institu- 
tion during  those  periods.  If  the  Legislature  of  1897  could 
confer  the  great  powers  they  did  upon  the  Superintendent, 
Tvithout  power  of  repeal,  they  could  have  conferred  greater 
powers,  the  sole  and  absolute  control  in  every  respect  To 
change  this  would  necessarily  continue  the  same  duties  in  the 
hands  of  other  parties,  and  the  defendant's  contention  is  that 
would  be  to  substantially  continue  his  oflSce  in  other  hands, 
and  illegal.  That  is  the  proposition  before  us.  The  defend- 
ant claims  control  of  more  than  1,000  of  the  State's  convicts, 
possession  of  $200,000  of  the  State's  property  and  to  receive 
$100,000  annually  from  sale  of  the  products  of  the  State's 
farms  with  the  appointment  of  169  place-holders  in  the  State's 
service,  and  to  fix  their  salaries  and  other  large  powers,  with 
no  security  to  the  State  but  a  bond  of  $5,000,  and  it  is  gravely 
argued  to  us  that  the  Legislature  could  not,  in  discharge  of  its 
governmental  functions,  change  that  system  of  government, 
because  under  the  new  Act  necessarily  the  same  duties  would 
be  discharged  by  the  Directors  and  Executive  Board  and 
others,  and  the  defendant  would  lose  profitable  employment. 
But  governments  are  established  for  the  benefit  of  the  people, 
and  not  that  ofiice-holders  may  receive  compensation — the  last 
is  purely  incidental  and  only  to  be  rendered  when  the  State 
desires  and  receives  the  services.  The  oflice  of  Superintend- 
ent of  the  State's  Prison  or  Penitentiary  was  created  by  legis-* 
lative  enactment  (Laws  1897,  Chapter  219,  section  4),  and 
therefore  it  can  be  abolished  in  the  same  mode  and  at  the  will 
of  the  Legislature.  "The  Legislature  (of  1899)  had  the  same 
power  to  abolish  it  that  the  Legislature  (of  1897)  had  to  cre- 
ate it."  StcUe  V.  Walker,  65  N.  C,  461.  The  only  question 
before  us  should  be,  has  the  ofiice  been  abolished.  The  Act 
of  26th  January,  1899,    "To  provide  for  the  government  of 
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the  State's  Prison,"  provides  (section  12)  :  "The  office  of 
Superintendent  of  the  Penitentiary  is  hereby  abolished,  and 
all  laws  and  clauses  of  laws,  providing  for  the  appointment 
of  or  imposing  any  duties  upon,  or  providing  for,  any  com- 
pensation for  such  officer  are  liereby  expressly  repealed."  As 
the  Legislature  had  power  to  abolish  the  office,  the  above 
would  seem  a  clear-cut  unmistakable  expression  of  their  will 
that  the  office  has  been  abolished.  Two  late  decisions  of  this 
Court  are  decisive  of  the  point.  In  Wood  v.  Bellamy,  120 
N.  C,  212,  after  a  careful  review  of  our  authorities,  it  is  said 
by  MoNTooMEUY.  J. :  *^It  is  undoubtedly  the  law  in  NorthCar- 
olina  that  an  office  (not  created  by  the  Constitution)  can  be 
abolished,  and  that  as  a  result  the  officer  loses  his  office  and  the 
property  in  it.  This  is  no  breach  of  the  contract  on  the  part 
of  the  State.  The  holder  accepted  the  office  subject  to  this 
contingency.  No  one  would  contend  that  because  an  office 
was  in  the  estimation  of  the  Legislature  useful  and  necessary 
at  the  time  of  its  creation,  such  an  office  would  continue  to  be 
forever  a  public  necessity.  If  an  office  once  useful  should 
become  useless  and  an  unnecessary  charge  upon  the  people,  it 
is  not  only  a  right  of  the  Legislature  to  abolish  it,  but  it  is  its 
duty  to  do  so.  And,  as  we  have  said,  every  man  elected  or 
appointed  to  an  office  created  by  the  Legislature  takes  it  with 
the  implied  understanding  that  the  continuance  of  the  office 
is  a  matter  of  legislative  discretion,  the  office  depending 
upon  the  public  necessity  for  it.  In  Hoke  v.  Henderson,  15 
N.  C,  1,  it  is  said  that  it  may  be  quite  competent  to  abolish 
an  office  and  true  that  the  property  of  the  office  is  thereby  of 
necessity  lost.  Yet  it  is  quite  a  different  proposition  that,  al- 
though the  office  be  continued,  the  officer  may  be  discharged 
at  pleasure  and  his  office  given  to  another ;  the  office  may  be 
abolished  because  the  Legislature  deems  it  necessary." 
The  latest  case,  Ward  v,  Elizabeth  City,  121  N.  C,  1,  says: 
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**The  city  attorney  authorized  for  the  new  corporation  is  an 
entirely  distinct  office  from,  and  is  not  a  continuation  of  the 
office  of  city  attorney  of  the  corporation  which  was  extin- 
guished by  Act  of  the  L^islature.  This  case  differs  from 
Wood  V.  Bellamy,  120  N.  C,  212,  in  that,  there  the  new  char- 
ter was  so  nearly  a  repetition  of  the  old  one  that  it  was  held 
to  be  merely  an  amendment  of  the  former  one,  not  a  destruc- 
tion of  it,  and  hence  the  offices  under  such  charter  were  not 
vacated.  Every  one  who  accepts  an  office  created  by  legisla- 
tive enactment  takes  it  with  notice  that  the  legislature  has 
power  to  abolish  his  office,  and  is  fixed  with  acceptance  of  all 
provisions  in  the  Act  creating  the  office."  Fubches,  J.,  in  Mc- 
Dojiald  V,  Morrow,  119  N.  C,  666  (top  of  page  677)  says: 
*^The  only  restriction  upon  the  legislative  power  is  that  after 
the  officer  has  accepted  office  upon  the  terms  specified  in  the 
Act  creating  the  office,  this  being  a  contract  between  him  and 
the  State,  the  Legislature  can  not  turn  him  out  by  an  Act  pur- 
porting to  abolish  the  office,  but  which  in  effect  continues  the 
same  office  in  existence." 

McDonald  v.  Morrow,  supra,  and  other  cases  to  like  pur- 
port are  cited  in  Caldwell  i\  Wilson  (by  Douglas^  J.),  121 
N.C.,  425,  seopagos4:68,469,esp€ciallylinesinitalicsonp.468. 

So  that  the  only  question  is,  whether  the  office  of  Superin- 
tendent has  been  actually  abolished,  as  the  law-making  power 
unequivocally  has  said,  or  shall  we  hold  that  it  has  been  guilty 
of  subterfuge  and  has  really  continued  the  office,  in  another 
name,  and  in  fact  and  in  truth  merely  transferred  its  duties 
and  emoluments  to  another  ?  Is  the  office  of  Superintendent 
to-day  in  existence  under  another  name?  If  not,  judgment 
must  go  against  the  defendant. 

In  Wood  V.  Bellamy,  supra,  there  was  no  radical  change 
in  the  method  of  management,  no  destroying  and  repeal  of 
previous  acts  as  in  the  present  case,  but  the  new  legislation 
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on  its  face  purported  to  be,  and  was  in  fact,  a  mere  amend- 
ment to  previous  legislation ;  the  name  of  the  institution  and 
of  the  offices  was  somewhat  changed,  but  it  was  clear  that 
there  was  the  same  system  of  management,  and  the  same 
offices  with  the  same  functions,  the  labels  being  changed. 
This  being  so,  the  Court  held,  following  HoTce  v.  Henderson, 
that  the  office,  being  in  truth  continued  in  existence,  the 
officer  could  not  be  dispossessed.  In  Ward  v.  Elizabeth  City, 
supra,  a  still  later  case  (September  Term,  1897)  it  was  held 
that  where  a  city  charter  was  abolished  and  a  new  corpora- 
tion created  with  enlarged  territory,  it  was  such  a  change  that 
the  city  attorney  under  the  old  charter  could  not  claim  his 
salary  under  the  new.  The  change  made  by  the  Act  before  us 
is  far  more  searching  and  complete  than  that  sustained  in 
Ward's  case.  The  entire  government  of  the  penitentiary,  as 
provided  by  the  Act  of  1897,  is  abolished  root  and  branch,  not 
only  the  "one-man  power"  which  dominated  under  the  Act  of 
1897  is  swept  away,  but  a  new  system  of  government  thereof 
is  established  by  a  Board  of  twenty-one  Directors,  in  which 
the  old  office  of  Superintendent  not  only  does  not  exist,  but 
such  office  is  totally  incompatible  in  every  particular  with  the 
new  form  of  government  provided  by  the  legislative  vTill. 

A  review  of  the  methods  of  government  provided  for  the 
Penitentiary  will  be  instructive.  Under  the  Laws  of  1879, 
Oh.  333  and  1881,  Ch.  289,  the  Penitentiary  was  governed  by 
a  Board  of  five  Directors.  In  1885,  Ch.  524,  the  number  was 
increased  to  nine.  In  1889,  Ch.  524,  the  number  was  again 
reduced  to  five,  and  this  continued  until  1893.  So  that  from 
1879  to  1893  the  office  of  Superintendent  was  not  a  sine  qua 
non  in  Penitentiary  management.  It  simply  did  not  exist 
Just  as  the  Legislature  of  1899  has  declared,  it  does  not  exist 
to-day.  In  1893,  Chapter  283,  a  new  system  was  inaugu- 
rated.    The  office  of  "Superintendent  of  the  State's  Prison" 
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-was  created.  In  1895,  Chapter  417,  this  system  was  abol- 
ished and  a  return  had  to  the  old  system,  but  it  failed  to  take 
effect  because  the  Board  of  nine  Directors  therein  provided 
for  were  elected  by  the  Legislature  when  no  quorum  was 
present,  and  in  consequence  of  the  decision  in  Stanford  v. 
Ellington,  117  N.  C,  158,  there  was  no  contest  over  the 
matter  and  the  Superintendent  held  on  for  the  lack  of  any  one 
to  succeed  him.  In  1897,  Chapter  219,  there  was  a  return 
to  the  "one-man  power''  provided  by  the  Act  of  1893.  In 
1899,  this  system,  not  having  worked  satisfactorily,  the  Legis- 
lature returned  to  the  old  system  which  had  obtained  from 
1879  to  1893,  and  abolished  by  express  enactment,  root  and 
branch,  the  opposite  method  of  government  which  had  been 
attempted  by  only  two  Legislatures  (1893  and  1897),  the 
tho  other  nine  Legislatures,  from  1879  to  1899  inclusive,  hav- 
ing approved  the  system  of  government  by  a  Board. 

The  argument  for  the  defendant  is  that  the  Penitentiary 
must  be  governed  by  the  discharge  of  substantially  the  same 
duties  by  some  person  or  persons,  and,  therefore,  though  the 
office  of  Superintendent  is  abolished  and  not  reestablished 
either  in  form  or  in  any  other  name,  yet  as  those  duties  must 
be  performed  by  the  Board  itself,  and  agents  appointed  by  it, 
therefore  the  office  of  Superintendent  is  still  in  existence,  no 
matter  how  it  is  divided  up ;  that  as  the  duties  exist  therefore 
the  office  exists,  and  the  defendant  must  have  it  and  its  emol- 
uments. This  is  the  fallacy  of  his  argument.  The  office  does 
not  exist  either  potentially  or  oolorably.  No  one  exercises  it 
or  draws  its  emoluments.  The  Le^slature  had  power  to  abol- 
ish it,  and  it  has  done  so  in  unmistakable  language,  and  we 
must  take  it  that  they  have  done  so  in  good  faith.  Wood  v, 
Bellamy  says  the  officer  is  entitled  "so  long  as  the  office 
exists,"  not  so  long  as  the  same  duties  must  be  performed  by 
some  one  in  some  way.    The  duties  of  management  remain 
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and  the  Legislature  has  apportioned  those  duties  as  it  thought 
best.  If  the  office  of  Superintendent  is  necessarily  beyond 
annihilation  unless  the  Penitentiary  itself  is  annihilated, 
where  was  it  in  hiding  from  1879  to  1893  ?  There  is  a  wide 
distinction  between  the  office  of  Superintendent  with  certain 
fixed  duties  prescribed  by  the  Legislature  which  can  not  be 
taken  from  the  incumbent  as  long  as  the  office  is  continued  (or 
if  it  is  only  colorably,  not  truly  abolished)  and  the  duties  of 
managing  the  Penitentiary  which  remain  substantially  the 
same  under  every  form  of  government,  however  much  the 
Legislature  as  representatives  of  the  Sovereign  people  may 
change  the  method  of  its  government.  The  functions  of  gov- 
ernment remain  substantially  the  same  under  an  absolute 
monarchv  in  Russia  as  in  a  free  country  like  ours,  but  should 
Russia  come  to  be  administered  by  the  elected  representatives 
of  its  ])eople,  the  office  of  Czar  would  cease  to  exist.  The 
powers  and  duties  of  absolute  sovereignty  would  remain. 

By  the  Act  of  1897,  Chapter  219,  creating  the  office  of 
Superintendent  of  the  State's  Prison,  under  which  the  de- 
fendant claims,  there  was  a  Board  of  nine  Directors,  who  had 
(section  15)  *^general  supervision  of  the  State's  Prison  or  Peni- 
tentiary, and  of  the  employment  of  all  convicts  sentenced  to 
imprisonment  therein  by  the  Courts  of  the  State."  Then,  by 
section  4,  there  was  created  a  middle-man,  a  Superintendent, 
with  large  powers,  which  he  was  to  exercise  under  the  general 
supervision  of  the  Directors,  as  provided  by  section  2,  includ- 
ing the  power  to  appoint  all  subordinates  (169  in  number  it 
seems)  and  fix  their  salaries,  but  his  appointments  and  ad- 
justment of  salaries  were  subject  to  approval  or  rejection  by 
the  Board  (section  7)  and  he  was  required  to  make  itemized 
reports  which  were  subject  to  their  approval,  and  he  was  al- 
lowed *a  salary  of  $2,500. 

The  experience  of  this  system  of  government,  not  having 
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made  it  acceptable  to  the  L^slature,  the  Act  of  1899  abol- 
ished the  middle-man  and  his  salary  of  $2,500,  and  required 
the  Board  of  Directors  to  govern  the  Penitentiary  by  direct 
contract  with  the  subordinates  and  not,  as  under  the  Act  of 
1897,  through  the  medium  of  a  Superintendent  with  powers 
prescribed  by  the  Legislature  not  to  be  changed  by  the  Board 
and  he  himself  not  removable  by  them.  No  such  office  or 
powers  now  exist.  The  Board  of  Directors  are  to  appoint 
I  all  subordinates  themselves  and  fix  their  salaries  in  the  first 

place  and  discharge  all  other  duties  of  general  supervision  di- 
rectly, instead  of  at  second-hand,  by  approving  or  rejecting 
the  appointments,  actions  and  reports  of  a  Superintendent,  as 
under  the  Act  of  1897.  The  office  of  middle-man  or  Super- 
intendent, having  proved  expensive  and  imnecessary  (Wood 
V.  Bellamy,  supra),  the  Legislature  in  its  wisdom  abolished 
it,  and  no  vestige  of  it  remains.  It  is  true  the  Penitentiary 
must  be  governed,  but  not  necessarily  by  a  Superintendent. 
It  is  none  the  less  abolished  because  the  Board  shall  discharge 
their  duties  hereafter  directly  instead  of  supervising  the  dis- 
charge of  them  through  a  Superintendent.  To  provide  for 
the  increased  burden  of  direct  supervision,  the  Board  was  in- 
creased from  9  to  21,  and  an  executive  committee  of  three 
was  provided  to  be  selected  by  the  Board  among  its  own  mem- 
bers, who  are  to  meet  twice  a  month,  to  act  for  and  in  behalf 
of  the  full  Board  between  its  sessions,  with  its  acts  subject  to 
approval  bv  the  full  Board.  In  all  this,  there  is  surely  no  in- 
dication that  there  has  been  any  subterfuge  practiced  by  the 
I^egislature  or  that  the  office  of  Superintendent  is  still  in 
existence.  If  we  were  disposed  to  charge  a  co-ordinate  depart- 
ment with  subterfuge,  we  must  recall  that  there  sat  in  that 
bo<ly  fifty-five  lawyers,  among  them  many  of  the  most  emi- 
nent members  of  the  profession,  thoroughly  acquainted  with 
the  decisions  of  the  Courts,  and  that  if  there  had  been  subter- 
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fuge  it  was  not  unintentional,  but  deliberate.  Certainly  itdoes 
not  appear  upon  the  face  of  the  statute,  and  we  can  not  pre- 
sume bad  intentions  in  the  Legislature.  Angle  v.  R,  Co.,  161 
U.  S.,  18.  In  Wood  i\  Bellamy  the  Act  on  its  face  was  an 
amendatory  Act,  and  there  was  no  subterfuge,  but  simply  a 
naive  attempt  to  vacate  offices  by  merely  changing  their  ti- 
tles. The  Court  held  that  would  not  do,  and  the  Legislature 
of  1899  had  knowledge  that  nothing  less  than  an  actual  aboli- 
tion of  an  office  would  vacate  it.  The  office  of  Superintendent 
is  not  only  expressly  abolished,  but,  as  above  said,  its  very 
existence  is  incompatible  with  the  very  essence  of  the  new 
government  prescribed,  which  is  by  the  Board  itself  without 
any  intermediate,  as  heretofore,  to  make  contracts,  appoint- 
ments and  regulations.  It  is  not  the  case  of  "the  same  old 
horse  under  a  new  blanket."  Admittedly,  the  L^slature  had 
power  to  abolish  this  office.  It  could  not  possibly  have  done 
so  more  completely,  unless  it  had  abolished  the  Penitentiary 
itself. 

If  because  the  Penitentiary  must  continue  to  be  managed, 
the  office  of  one  who  formerly  discharged  some  of  the  func- 
tions of  management  can  not  be  abolished,  then  if  he  had  been 
charged  with  the  full  and  entire  management  he  could  not 
be  touched  during  his  term,  however  long,  since  those  func- 
tions would  ne<;essarily  be  performed  by  those  placed  in 
charge,  and  the  unbroken  line  of  decisions  that  all  offices  cre- 
ated by  the  Legislature  can  be  abolished  by  the  Legislature 
is  misleading,  except  as  to  those  minor  places  which  are  held 
in  institutions  which  can  themselves  be  abolished.  This  is 
to  make  an  office  which  is  purely  an  incident  in  carrying  out. 
the  legislative  will  in  managing  State  institutions,  the  chief 
thing  to  be  protected  at  all  hazards,  and  makes  the  legislative 
judgment  as  to  the  best  interests  of  the  institution  a  secondary 
consideration.    As  to  the  State's  Prison,  the  asylums,  the  Uni- 
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versity,  schools  and  the  like,  which  the  Constitution  or  the 
public  necessities  require  to  be  continued  in  existence,  an 
officer  once  in,  no  matter  how  unsatisfactory  the  system  or  the 
oflScer  himself,  would  be  protected  as  fully  as  if  appointed 
under  and  his  term  fixed  bv  the  Constitution.  The  rat  can 
only  be  gotten  out  by  burning  down  the  bam. 

We  know  not  from  the  record  what  mismanagement,  if  any, 
caused  the  L^slature  to  abolish  the  system  of  governing 
the  Penitentiary  through  a  Superintendent,  nor  is  it  neces- 
sary there  should  have  been  any.  The  Legislature,  represent- 
ing the  sovereignty,  could  change  the  method  of  governing 
any  State  institution  at  will.  It  does  appear  upon  the 
face  of  the  complaint  that  the  defendant  has  in  possession 
$200,000  of  State's  property;  that  he  will  (if  still  in  office) 
handle  $100,000  of  State's  funds  annually;  that  he  is  insol- 
vent and  has  given  only  a  $5,000  bond.  None  of  these  all^a- 
tions  are  denied  in  the  answer,  and  some  of  them  are  expressly 
admitted.  While  there  is  no  charge  of  mal-administration 
against  the  defendant  (who  came  in  less  than  a  month  before 
the  Act  abolishing  the  office),  the  Legislature  may  well  have 
thought  that  a  system  which  admitted  of  that  method  was  not 
business-like  or  safe,  and,  if  they  did,  it  was  in  their  power 
to  abolish  it,  and  it  is  not  for  the  Courts  to  forbid  it  and  take 
the  responsibility  of  restoring  that  state  of  things. 

If  the  defendant  is  protected  in  a  four-years'  term,  unless 
the  PeniU^ntiary  itself  is  abolished,  then,  as  has  already  been 
pointed  out,  a  Legislature  which  is  elected  to  sit  sixty  days 
may  fill  all  the  institutions  of  the  State,  which  from  their 
nature  can  not  be  abolished,  with  officers,  holding  not  four 
years,  but  ten  years  or  twenty-five  years  or  fifty  years,  or  for 
life,  and  thus  tie  the  hands  of  future  generations  and  prevent 
any  betterment,  as  is  attempted  by  this  Act,  in  the  mode  of 
administering  our  great  State  institutions.    Nay,  more,  it 
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may  elect  boards  for  life  and  provide  that  they  may  them- 
selves, from  time  to  time,  fill  vacancies  in  their  own  body,  a 
right  which  would  be  a  part  of  their  offices,  and  thus  take  the 
government  of  the  State  institutions  entirely  out  of  the  hands 
of  the  people,  who  will  be  powerless  to  free  themselves  "from 
the  body  of  this  death,"  through  future  L^islatures.  It  is 
true,  it  may  be  said  that  if  the  Legislature  acts  thus  unadvis- 
edly and  extremely  the  Courts  can  not  correct  its  faults.  That 
is  true.  If  the  Legislature  acts  unadvisedly  their  errors  must 
be  corrected,  not  by  the  Courts,  but  by  the  people  in  the 
election  of  subsequent  Legislatures,  and  it  is  not  for  the 
Courts  to  limit  the  corrective  process  in  the  hands  of  subse- 
quent Legislatures.  If  the  Act  of  1897  seemed  evil  to  the 
people,  it  was  for  them  to  send  a  Legislature  here  in  1899  to 
correct  it,  and  if  this  Act  of  1899  is  not  approved  by  popular 
opinion,  a  Legislature  will  be  sent  here  in  1901  to  change  it. 
The  Courts  have  no  supervisory  power,  nor  veto,  upon  legis- 
lation. 

The  theory  of  all  free  government  is  that  the  people  are  to 
administer  their  own  affairs  in  their  own  way.  No  Legisla- 
ture elected  for  two  years  can  pass  any  Act  whatever  which 
is  not  revocable  by  a  future  Legislature,  and  this  is  as  true 
when  it  creates  an  office  as  in  anv  other  case.  When  tlie  Su- 
prenie  Court  of  the  United  States,  in  an  imfortunate  hour, 
held  in  the  Dartmouth  College  case  that  a  charter  of  a  corpo- 
ration was  not  a  privilege,  but  a  contract,  and  therefore  irre- 
vocable, the  immense,  the  overshadowing  danger  that  one 
weak  or  corrupt  Legislature  could  bankrupt  a  Commonwealth 
for  all  time  and  tie  the  hands  of  unborn  generations,  caused 
every  State,  including  our  own,  to  revert  to  first  principles 
by  placing  in  its  Constitution  the  provision  that  all  char- 
tors  should  be  revocable  at  the  will  of  any  future  Legislature. 
When  the  decision  bv  the  same  tribunal  of  the  case  of  Chis- 
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holm  t\  Georgia  showed  the  danger  of  a  State  being  sued  by 
reason  of  contracts  made  by  its  Legislature  through  unwis- 
dom or  corruption.  Judge  Iredell  of  North  Carolina,  then  on 
the  Supreme  Court  of  the  United  States,  gave  the  alarm 
through  his  dissenting  opinion,  and  there  was  forced  through 
with  great  promptness  the  Eleventh  Amendment  to  the 
United  States  Constitution,  whereby  any  future  Legislature 
could  sav  whether  it  would  be  bound  bv  the  Acts  of  its  prede- 
cessor  by  forbidding  any  suit  against  a  State  to  enforce  rights 
accruing  under  any  legislation  by  the  State — an  amendment 
which  alone  saved  North  Carolina  from  the  terrible  oppres- 
sion of  an  indebtedness  of  $36,000,000,  incurred  without 
consideration  in  1S68.  When  the  Legislature  of  1833,  with- 
out deep  foresight  into  the  future,  attempted  to  give  immu- 
nity from  taxation  for  all  time  to  the  Wilmington  &  Weldon 
Railroad  Company,  and  the  Company  claimed  that  thereun- 
der it  could  build  lines  into  everv  countv  in  the  State,  and 
be  everywhere,  and  forever  exempt  from  ;ontributing  b;  tax- 
ation  to  the  support  of  the  State,  it  was  this  Court  in  Rail- 
road V.  AUsbrook,  110  N.  C,  137  (at  pages  145-148)  which 
protected  the  public  from  a  great  and  lasting  injustice  by 
declarinpr  the  incompetence  of  one  Legislature  thus  to  bind 
future  generations,  and  thus  placed  the  vast  property  of  that 
corporation  on  the  tax  list — a  decision  which  was  aflSrmed  by 
the  Supreme  Court  at  Washington. 

In  all  our  sister  States  it  is  held  that  legislative  offices  are 
not  contracts,  but  mere  agencies  of  the  State,  and  revocable 
by  the  Legislature  without  any  restrictions.  Meechem  Pub. 
Offices,  section  463 ;  19  Am.  &  Eng.  Enc.  562c;  Black  Const. 
Law,  530 ;  Black  Cons.  Prohibitions,  section  95 ;  Cooley 
Const.  Lim.  (6th  Ed.),  page  331,  and  numerous  cases  cited 
by  each.  Our  State  alone  of  the  forty-five  modifies  this 
(Hoke  V.  Henderson,  supra),  but  only  to  the  extent  that 
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while  the  Lepslatiire  can  at  will  abolish  such  offices  or  reduce 
the  salary  or  increase  the  duties,  it  can  not  remove  the  in- 
cumbent while  the  office  is  continued — a  modification  which 
has  entailed  upon  this  State  a  large  class  of  litigation  which 
is  unknown  everywhere  else.  That  case,  however,  also  dis- 
tinctly holds  (bottom  of  page  21)  that  "property^'  in  the  office 
is  the  right  to  its  compensation,  and  that  in  offices  without 
pay  the  incumbent  can  be  removed  and  a  new  officer  installed, 
though  the  office  be  not  abolished.  It  logically  follows  that  if 
the  incumbent  of  a  paying  office  is  removed  while  the  office  is 
unrepealed  his  remedy  is  not  reinstatement  in  the  office, 
but  damages  for  the  loss  of  his  property  rights — "the  transfer 
of  the  emoluments"  of  the  office,  as  it  is  there  styled.  As  to 
offices  not  placed  under  the  protection  of  the  Constitution,  as 
to  their  terms  and*  compensation,  the  organic  law  has  pur- 
posely left  them  to  be  made,  modified  or  unmade,  as  the  peo- 
ple through  their  Legislature  may  deem  best  for  the  public 
interest.  Neither  Tloke  r.  Henderson  nor  any  subsequent  case 
has  come  within  sight  or  hailing  distance  of  the  defendant's 
contention  that  an  office  created  by  one  Legislature  can,  in  no 
exigency,  whatever  the  urgency  or  the  manifest  wisdom  of  the 
step,  be  abolished  by  another,  unless  the  institution  to  which 
it  is  attached  is  abolished,  for  this  is  his  naked  contention, 
stripped  of  its  superfluities,  if  it  is  true,  that  inasmuch  as 
essentially  the  same  duties  in  carrying  on  the  institution  must 
be  performed,  therefore  the  office  is  still  in  existence. 

If  this  be  sound  doctrine,  it  is  an  absolutely  new  doctrine, 
and  there  is  a  paradise  ahead  for  legislative  office-holders, 
who,  like  Milton's  fallen  angels, 

"  Can  only  by  annihilation  die." 

The  decision  in  this  case  is  the  opposite  of  the  Civil  Service 
which  obtains  in  the  Federal  Government  and  in  many  of  iJie 
States.     That  permits  the  removal  of  the  heads  of  depart- 
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mente,  through  which  means  the  policy  of  government  is 
changed  at  will,  but  protects  the  subordinates,  who  are  ap- 
pointed and  retained  for  merit.  This  forbids  the  change 
of  the  heads  and  leaves  the  subordinates  removable  at  will. 
Besides,  Civil  Service  laws  are  sustained  so  long  only  as  the 
people  endorse  that  system  by  re-electing  Legislatures  and 
Congresses  in  its  favor.  It  is  not  beyond  legislative  action,  as 
the  defendant  contends  that  he  is.  If  the  office  is  abolished,  of 
course  the  defendant  is  entitled  to  no  salary,  but  even  if  the 
Court  could  hold  that  the  defendant  is  still  in  office  after  the 
Legislature  has  decreed  its  abolition,  "no  money  can  be  drawn 
out  of  the  State  Treasury  except  by  authority  of  law." 
There  is  no  law  allowing  the  defendant  any  salary.  It  is 
expresslv  repealed.  In  ''Hoke  v.  Henderson'  it  is  said  that 
unless  it  could  be  seen  that  the  object  was  to  starve  the  officer 
out,  the  Act  could  not  be  held  unconstitutional,  and  no  such 
intent  is  here  shown,  for  if  it  is  true,  as  defendant  contends, 
that  his  office  has  been  divided  among  twenty-one  Directors, 
who  are  discharging,  as  he  says,  the  functions  he  formerly 
discharged,  and  he  must  reassume  it  from  them,  then  he  is 
onlv  entitled  to  the  salarv  allowed  them  as  his  substitutes, 
and  it  would  take  an  expert  accountant  to  state  how  much  of 
the  salary  allowed  them  is  for  the  duties  devolved  upon 
them  before  the  abolition  of  the  middle-man,  and  how  much 
is  added  by  reason  of  dispensing  with  his  services,  for  it  is 
unquestionable  law  that  the  Legislature  can  at  will  reduce  the 
salary  of  any  officer,  the  reduction  of  whose  compensation  is 
not  forbidden  by  the  Constitution.  In  Hoke  v.  Henderson 
it  is  further  said  (15  N.  C,  at  bottom  of  page  27)  that  if 
the  legislature  should  refuse  salaries  to  officers  elected  by  it, 
the  office  remaining  still  in  force,  "while  such  Act  would  be 
unconstitutional,  the  Courts  could  give  no  remedy,  but  it  must 
be  left  to  the  action  of  the  citizens  to  change  unfaithful  for 
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more  faithful  Representatives."  Even  if  the  Court  could 
hold  tliat  the  removal  of  the  defendant  was  unconstitutional, 
it  is  expressly  held  in  the  late  case  of  Oamer  v.  Worth,  122 
N.  C,  250,  that  no  Court  could  enforce  the  payment  of  any 
salary  to  him,  most  especially  when,  as  here,  the  sovereign 
acting  through  the  Legislature  has  forbidden  it.  This  is 
true  as  to  an  admitted!  v  valid  State  bond  under  the  Great 
Seal,  which  is  certainly  of  as  high  dignity  as  a  salary  which 
the  Legislature  has  expressly  forbidden  to  be  paid,  which 
therefore  the  Treasurer  can  have  no  power  to  pay  and  the 
Courts  can  give  him  none.  He  holds  the  people's  money  to 
be  paid  out  only  when  the  Legislature  directs.  The  Courts 
can  only  issue  a  mandamus  to  the  Treasurer  when  the  statute 
directs  payment,  never  when  the  statute  is  silent,  and  cer- 
tainly not  when  it  forbids  payment. 

In  Cotten  v,  Ellis,  52  N.  C,  545,  the  Court  puts  its  decis- 
ion expressly  on  the  ground  that  the  oflBice  was  created  by  the 
United  States  Government,  and  therefore,  unlike  a  legislative 
office,  the  State  could  not  abolish  it,  and  added  that  if  they 
were  to  give  a  mandamus  to  pay  the  salary,  they  were  not  sure 
they  could  enforce  it.  In  Oame7*  v.  Worth,  supra,  it  is  held 
the  Court  can  not  except  where  the  salary  is  prescribed  by 
the  Constitution.  In  Bailey  v.  Caldwell,  68  N.  C,  472,  also, 
the  decision  rested  upon  the  ground  that  the  office,  having  been 
created  by  the  Constitutional  Convention,  the  I^egislature 
could  not  abolish  it. 

If  the  defendant  is  entitled  to  any  salary  it  is  an  equitable 
part  of  that  allowed  those  he  asserts  are  the  incumbents  placed 
in  his  office.  It  is  the  new  salary,  not  the  old  one,  to  which 
he  is  entitled. 

Besides,  if  the  defendant  had  been  Superintendent  of  a  pri- 
vate corporation  under  a  four-years'  contract  and  he  was 
without  cause  discharged  therefrom,  no  Court  woxild  reinstate 
him  in  office;  his  remedy  would  be  to  recover  as  damages  the 
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salary  for  the  unexpired  time,  reduced  by  whatever  he  made 
or  ought  to  have  made  at  his  regular  vocation  during  that 
time.  There  is  no  decision  holding  that  this  is  not  the  remedy 
of  a  legislative  office-holder  who  is  evicted  ill^ally.  It  must 
be  so,  for  the  ground  of  his  right  is  placed  by  Hoke  v.  Hen- 
derson expressly  on  contract,  and  the  contract  in  his  favor 
is  only  as  to  the  emoluments,  and  for  breach  of  contract  the 
measure  of  damages  is  the  same  as  to  an  individual  and  the 
State — the  difference  being  solely  in  the  procedure,  which  in 
the  latter  case  must  be  by  petition  in  the  Supreme  Court.  The 
State  can  not  be  at  greater  disadvantage  than  a  private  corpo- 
ration or  an  individual.  It  is  different  as  to  an  office  created 
by  the  Constitution,  for  that  does  not  rest  on  contract  (Coo- 
ley  Const  Lim.  and  Black  Const.  Law,  supra),  but  the  Leg- 
islature is  simply  prohibited  from  meddling  with  it.  Except 
where  restrained  by  the  Constitution,  the  Legislature  is  all 
powerful  as  the  representative  of  the  people.  As  was  well  said 
by  Faircloth^  C.  J.,  in  Ewart  v,  Jon-es,  116  N.  C,  570 
(since  cited  with  approval  by  Douglas,  J.,  in  Caldwell  v. 
Wilson,  121  X.  C,  470)  :  "Under  our  form  of  government 
the  sovereign  power  resides  with  the  people  and  is  exercised 
by  their  representatives  in  the  General  Assembly.  The  only 
limitation  upon  this  power  is  found  in  the  organic  law  as 
declared  by  the  delegates  of  the  people  in  convention  assem- 
bled." There  is  no  constitutional  inhibition  upon  one  Legis- 
lature abolising  an  office  created  by  the  Legislature,  except 
the  restraint  read  into  the  Constitution  by  Hoke  v.  Hender- 
son, that  while  the  Legislature  can  abolish,  it  can  not  give 
the  emoluments  of  the  office  to  another  if  it  is  continued  in 
existence.  This  rests  solely  upon  the  ground  that  to  do  so 
would  be  a  breach  of  contract.  As  such,  there  can  logically 
be  no  remedy  by  reinstatement,  but  simply  by  a  proceeding 
for  damages,  the  measure  thereof  to  be  ascertained  as  in 
case  of  any  private  individual  or  corporation. 
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The  line  of  decisions,  like  McKee  v.  Nxchols,  68  N.  C, 
420,  that  all  appointments  to  office  must  be  by  the  Governor 
was  rendered  null  and  is  now  obsolete,  as  to  offices  created  by 
statute,  by  virtue  of  the  amendment  to  the  Constitution  in 
1875.    Ewart  v.  Jones,  116  N.  C:,  570. 

In  making  laws,  the  Legislature  is  acting  within  their 
exclusive  province  and  discharging  a  duty  for  which  they 
have  been  elected.  It  is  a  cardinal  principle  that  the  Courts 
can  not  enter  the  legislative  department  and  set  aside  a  law 
they  have  made,  unless  it  is  clearly  in  conflict  with  the  Consti- 
tution. ^'Tf  there  is  anv  reasonable  doubt  it  will  be  resolved 
in  favor  of  the  lawful  exercise  of  their  powers  by  the  repre- 
sentatives of  the  people."  Sutton  v.  Phillips,  116  ^S".  C, 
502.  To  do  more  than  this  would  be  usurpation  by  the 
Courts. 

On  a  careful  review  it  would  seem  that  the  ruling  of  his 
Honor  below  was  in  every  particular  a  just  and  true  declaim 
ation  of  the  law  under  all  our  previous  decisions,  to-wit: 
"That  the  office  of  the  Superintendent  of  the  Penitentiary 
created  by  the  Act  of  1897  has  been  abolished  by  the  Act  of 
January  20,  1899 ;  that  said  office  has  not  been  substantially 
reestablished  in  another  form,  nor  has  its  emoluments,  powers 
and  duties  been  conferred  on  others  for  the  purpose  of  oust- 
ing the  defendant ;  that  by  the  Act  of  January  26,  1899,  the 
General  Assembly  has  made  a  radical  change  in  the  method 
of  managing  and  conducting  the  penal  institutions  of  the 
State,  which  it  was  clearly  within  the  scope  and  power  of 
the  legislative  department  to  do,  and  that  said  Act  creates 
a  corporation  with  all  necessary  and  sufficient  powers  to 
carry  into  eflFect  the  purpose  of  the  Act,"  and  should  be 
affirmed. 
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ROBfULUS  R.  ROSS.  Administrator  of    J.   M.    Pickett,    v.    NEW 

YORK    LIFE    INSURANCE    COMPANY. 

(Decided   April    11.   1899). 

Where  the  application  for  life  insurance  contained  the  statement: 
That  the  company  shall  incur  no  liability  under  this  appli- 
cation until  it  has  been  received,  approved,  the  policy 
issued  thereon  by  the  company  at  the  home  office,  and  the 
premium  has  been  actually  paid  to  and  accepted  by  the  com- 
pany or  its  authorized  agent  during  my  lifetime  and  good 
health — the  application  was  not  accepted,  no  policy  issued, 
and  the  first  payment  was  not  made:  Held,  that  the  contract 
of  insurance  was  not  complete — ^as  the  minds  of  the  parties 
never  met. 

Civil  Action  upon  a  money  demand,  tried  before 
Allen,  J.,  at  July  Term,  1898,  of  Ra.ndolph  Superior  Court. 
The  facts  are  undisputed  and  appear  in  the  opinion.  On 
motion  of  defendant,  the  plaintiff  was  nonsuited  and  ap- 
pealed. 

Xo  counsel  for  appellant. 

Messrs,  Jones  &  TUlett,  for  defendant. 

Faircloth,  C.  J.  Plaintiff's  intestate  on  September  27, 
1895,  made  application  for  life  insurance  with  defendant's 
agent  and  gave  his  note  for  the  first  payment.  The  applica- 
tion and  note,  which  was  accepted  as  cash,  were  forwarded 
to  the  home  office.  The  application  contained  this  state- 
ment :  "That  the  company  shall  incur  no  liability  under  this 
application  until  it  has  been  received,  approved,  the  policy 
issued  thereon  by  the  company  at  the  home  office,  and  the 
premium  has  been  actually  paid  to'  and  accepted  by  the  com- 
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pany  or  its  authorized  a^ent  during  my  life  time  and  good 
health."  Plaintiff's  intestate  became  sick  with  fever  in  No- 
vember and  died  on  December  15,  1895.  The  application 
was  not  accepted,  no  policy  issued,  nor  was  the  first  payment 
made.  On  next  January  the  defendant  tendered  thenoteto  plain- 
tiff, who  refused  to  receive  it,  and  after  its  maturity  demanded 
the  pavment  of  the  policy.  When  plaintiff  rested,  his  Honor 
on  motion  held  that  plaintiff  could  not  recover  and  ordered 
a  nonsuit.  There  was  no  error  as  the  facts  did  not  show 
a  contract  and  as  the  facts  were  undisputed  there  was  noth- 
ing for  the  jury.  The  minds  of  the  intestate  and  defendant 
never  mot.  Ormoiid  i\  Ins,  Co.,  96  N.  C,  158;  Whitley  v. 
Ins,  Co,,  71  X.  C,  480.  Even  long  delay  by  the  defendant 
could  not  presume  an  acceptance.  The  natural  and  legal  in- 
ference is  to  the  contrary.  Moore  v.  Ins,  Co.,  130  X.  Y., 
537.  The  student  may  read  on  this  question  Jacobs  v.  Ins, 
Co,,  71  Miss.,  656-8;  Paine  v,  Ins.  Co,,  51  Fed  Rep.,  591; 
Eliason  v,  Hinshaw,  4  Wheat.,  227;  Carr  v.  Duval,  14 
Peters,  81 ;  Steinle  v.  Ins,  Co.,  81  Fed.  Rep.,  489,  and  Mc- 
Cully's  Admr.  v.  Ins.  Co,,  18  W.  Va.,  782. 
Affirmed. 
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SLINGL.LFF,  JOHNS  ft  CO.  v.   HALL,  ft  PEARSALL  and  W.  A. 

HOUSTON. 

(Decided   April   11.    1899). 

A itaclivien t — Mortgage — Bill  of   Sale — Continuance — Non- 
Preference  Act  of  1895  (repealed). 

1.  Granting  or  refusing  a  continuance  is  a  matter  of  discretion  and 

not  reviewable,  unless  the  discretion  is  palpably  abused. 

2.  vV^here  an   insolvent  debtor   on    December   6«   1895,   executed   a 

mortgage  to  secure  |500,  money  then  loaned  to  him,  and  also 
to  secure  1923.86,  prior  indebtedness  to  the  same  party,  and 
on  December  19,  1895,  executed  a  bill  of  sale  on  a  portion  of 
the  mortgaged  property  to  the  same  party  in  payment  of 
said  1923.86 — both  instruments  being  registered,  on  the  lat- 
ter date — ^and  on  January  9,  1896,  another  creditor  had  an 
attachment  levied  on  part  of  the  same  property,  contending 
that  both  instruments  were  mere  secuities  for  the  pre-ex- 
isting debt  and  therefore  void  under  the  Non- Preference  Act 
of  1895 — the  true  issue,  decisive  of  the  case,  was  submitted 
to  the  Jury:  Was  the  bill  of  sale  an  absolute  sale  of  the 
property  to  pay  the  pre-existing  debt  of  1923.86? 

Civil.  Action,  with  warrant  of  attachment,  tried  before 
Robinson,  J.,  at  December  Terra,  1897,  of  Duplin  Superior 
Court. 

During  the  pendency  of  the  action,  the  defendant  W.  A. 
Houston,  the  common  debtor  of  the  other  parties,  having 
died,  J.  B.  Sandlin  was  appointed  his  administrator.  The 
cause  was  placed  upon  the  calendar  by  consent  of  both  sides 
for  trial,  and  the  plaintiffs  were  notified  that  at  the  trial  term 
he  would  file  his  answer,  raising  substantially  the  same  is- 
sues raised  by  the  answer,  on  file,  of  Hall  &  Pearsall.  At  the 
trial  term  Sandlin  applied  to  be  made  a  party-defendant 
with  leave  to  file  his  answer,  which  was  allowed.     The  plain- 


398  IN  THE  SUPREME  COURT.  [124 


Slingluff  v.  Hall. 


tiffs  claimed  a  continuance  on  the  ground  of  surprise.  This 
was  disallowed,  and  they  excepted.  Their  debt  against 
Houston  was  admitted.  The  issues,  evidence,  special  instrue- 
tions,  charge  of  the  Court  and  exceptions  of  defendants  are 
adverted  to  in  the  opinion. 

The  verdict  w^as  in  favor  of  defendants,  and  plaintiffs  ap- 
pealed from  the  judgment  rendered. 

Messrs.  Stevens  <&  Beasley,  and  Armistead  Jones,  for  plain- 
tiffs (appellants). 

Messrs.  Simmons,  Pou  d'  Ward,  for  defendants. 

Faircloth^  C.  J.  The  plaintiffs  attached  certain  prop- 
erty in  the  hands  of  defendants,  which  had  been  conveyed  to 
them  by  W.  A.  Houston,  intestate  of  defendant  Sandlin. 

On  December  6,  1895,  said  Houston  executed  a  mortgage 
to  defendants  Hall  &  Pearsall  to  secure  $500  cash  and 
$923.86  of  prior  indebtedness,  conveying  certain  property 
therein  mentioned,  and  on  December  19,  1895,  sold  and  con- 
veyed by  a  bill  of  sale  a  part  of  the  same  property  to  said  Hall 
&  Pearsall  in  payment  of  said  $923.86.  Both  of  said  instru- 
ments were  recorded  on  December  19,  1895.  The  attachment 
was  levied  on  some  of  said  property. 

On  February  18,  1896,  the  plaintiffs  filed  their  complaint, 
alleging  among  other  things  that  said  Houston  was  insolvent 
and  that  said  conveyances  were  made  with  intent  to  cheat 
and  defraud  the  plaintiffs  and  other  creditors  of  said  Hous- 
ton. Hall  &  Pearsall  of  February  12,  1897,  filed  an  answer 
denying  the  allegations  of  fraud,  etc. 

On  December  13,  1897,  the  defendant  Sandlin  filed  his  an- 
swer, substantially  the  same  as  the  answer  of  Hall  &  Pear- 
sall, denying  the  allegation  of  fraudulent  intent  in  said  con- 
veyances. Sandlin's  answer  was  filed  on  the  first  day  of 
Court  at  December  Term,  1897,  and  the  trial  was  had  on  the 
same  day. 
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Plaintiffs'  counsel  moved  for  a  continuance  of  the  cause 
on  the  ground  that  Sandlin's  answer  was  just  then  filed,  and 
for  time  to  answer  the  same.  The  Court  refused  the  motion 
and  proceeded  with  the  trial  and  the  plaintiffs  excepted. 

Issues, 

1.  Was  the  bill  of  sale  executed  to  seure  a  preexisting  debt 
of  $500  ? 

Answer.     No. 

2.  Was  the  bill  of  sale  intended  as  a  further  or  continuous 
security  for  the  debt  secured  in  the  mortgage  of  6th  of  De- 
cember, 1895  ? 

Answer.     No. 

3.  Was  the  effect  of  the  bill  of  sale  and  the  mortgage  exe- 
cuted by  Houston  to  Hall  &  Pearsall  on  December  19,  and 
6,  respectively,  an  assignment  of  defendant  Houston's  prop- 
erty ? 

Answer.     No. 

4.  Did  the  defendant  Houston  assign,  dispose  of  and  se- 
crete his  property  with  the  intent  to  defraud  the  plaintiffs 
and  other  creditors  ? 

Answer.     No. 

5.  Did  the  defendants  Hall  &  Pearsall  participate  in  the 
intent  of  Houston  to  defraud  his  creditors? 

Answer.    No. 

6.  Was  the  bill  of  sale  to  Hall  &  Pearsall,  on  December  19, 
1895,  an  absolute  sale  of  the  property  to  pay  the  preexisting 
debt  of  Hall  &  Pearsall  of  $923.86  ? 

Answer.     Yes. 

Plaintiffs  requested  his  Honor  to  charge  the  jury  as  fol- 
lows : 

That  if  the  jury  shall  believe  from  the  evidence  that  the 
bill  of  sale  was  given  to  secure  the  amount  or  any  part  of 
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the  original  debt  intended  to  be  secured  by  the  mortgage,  the 
relation  between  the  parties  would  not  be  changed  and  the 
bill  of  sale  is  void,  or  rather  in  effect  it  was  a  security  for  the  J 

debt  and  void. 

In  lieu  of  the  above  prayer  for  instructions,  the  Court 
charged  the  jury  that  if  they  should  find  that  bill  of  sale  of 
19th  December  was  not  a  bona  fide  sale  of  the  property  therein 
described  in  payment  of  the  $923.86,  but  was  intended  by 
the  parties  as  a  further  security  to  any  of  the  debts  mentioned 
in  the  mortgage  of  the  6th  of  December,  they  should  answer 
the  first  issue,  *'Yes." 

For  that  his  Honor  erred  in  giving  the  instruction  in  lieu 
of  the  one  asked. 

The  plaintiffs,  in  their  sixth  prayer,  requested  the  Court 
to  charge  that  if  the  bill  of  sale  was  intended  for  further  se- 
curity the  relation  of  mortgagor  and  mortgagee  was  not 
changed,  and  that  the  bill  of  sale  was  void  under  the  Non-Pref- 
erence Act  of  1895.  This  was  fully  given  in  the  fifth  prayer 
and  other  parts  of  the  charge,  and  there  was  no  error  in  fail- 
ing to  give  the  sixth  prayer.  Judgment  was  entered  for  the 
defendants,  and  the  plaintiffs  excepted. 

Granting  or  refusing  a  continuance  is  a  matter  of  discre- 
tion and  not  reviewable  (Bank  v,  M'fg  Co.,  108  X.  C,  282) 
unless  the  discretion  is  palpably  abused.  McCurrie  v,  Mc- 
Curne,  82  K  C,  296. 

In  the  case  before  us  the  answer  of  Sandlin  was  in  sub- 
stance the  same  as  that  of  Hall  &  Pearsall  which  had  been  on 
file  for  several  months,  and  Sandlin's  answer  raised  no  addi- 
tional and  material  issue.  The  plaintiffs  must  be  presumed 
to  have  come  prepared  t/O  meet  that  issue,  and  it  seems  that 
a  continuance  was  unnecessary  and  his  Honor  so  held.  That 
exception  is  not  well  taken. 

The  sixth  instruction  was  given,  not  in  words,  but  in  sub- 
stance. 
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The  plaintiffs'  contention  is  that  the  mortgage  was  void 
under  the  Act  of  1895,  and  that  the  bill  of  sale  was  of  the 
same  character,  and  likewise  void,  as  they  were  recorded  on 
the  same  day  and  made  with  the  same  intent  Whether  the 
bill  of  sale,  December  19,  1895,  was  an  absolute  sale  of  the 
property  to  pay  the  pre-existing  debt  was  submitted  to  the 
jury  and  the  answer  was,  "Yes."  That  finding  determined 
against  the  plaintiffs  the  substance  of  their  contention. 

Whatever  might  have  been  the  result,  if  nothing  but  the 
mortgage  had  appeared,  the  verdict  on  the  sixth  issue  estab- 
lishes the  defendant's  right  to  the  property.  McKay  v.  OU- 
liam,  65  K  C,  130. 

The  r^stration  of  these  instruments  on  the  same  day,  i,  e. 
December  19,  1895,  was  an  incident  and  does  not  affect  the 
character  of  the  contracts  set  out  and  so  registered.  The  at- 
tachment issued  December  27,  1895. 

On  the  above  we  see  no  error,  and  a  discussion  of  other  ex- 
ceptions would  not  change  the  result. 

Affirmed. 
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HALL  &  PEARS  ALL  v.  A.  J.  COTTINGHAM  and  G.  B. 

PATTERSON. 

(Decided  April  11,  1899). 

Assignment — Schedule — Preferred  Debts. 

1.  A  schedule  of  preferred  debts,  properly  verified  and  filed  within 

the  five  days  limited  by  law,  is  good  as  to  all  preferences 
therein  sufficiently  described,  and  if  any  such  preferences 
are  valid,  the  schedule  itself  is  sufficient  to  support  the 
assignment.    Brown  v.  Nimocks  at  this  term. 

2.  Debts  invalid  for  want  of  proper  description  are  simply  elimi- 

nated from  the  schedule  and  fall  back  into  the  class  of 
unpref erred  debts.  While  the  requirements  as  to  name  of 
the  creditor,  amount,  date  and  consideration  of  his  debt  are 
mandatory,  they  will  be  reasonably  construed  in  carrying 
out  the  law.  Preference  as  to  taxes  is  valid,  as  it  does  not 
come  within  the  intent  of  the  law. 

Civil  Action  to  vacate  an  assignment  and  for  injunction 
and  receiver,  heard  before  Robinson,  J.,  at  February  Term, 
1899,  of  the  Superior  Court  of  Robeson  County. 

The  deed  of  assignment  was  made  by  defendant  Cotting- 
ham  to  defendant  Patterson,  assignee,  and  contained  prefer- 
ences. The  schedule  was  verified  and  filed  in  apt  time,  but 
was  alleged  by  the  complaint  to  be  defective  on  account  of 
the  insufficient  description  of  some  of  the  debts  secured,  and 
the  point  was  made,  if  some  of  the  debts  preferred  were  insuf- 
ficiently described,  it  vitiated  the  whole — so  far  as  pref- 
erence was  concerned. 

His  Honor,  upon  the  hearing,  dissolved  the  restraining 
order  temporarily  issued,  and  declined  the  application  for 
injunction  and  receiver.    Plaintiff  excepted  and  appealed. 

Messrs.  McLean  &  McLean,  for  plaintiff  (appellant). 
Messrs.  Patterson  £  McLean,  for  defendants. 
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Douglas^  J.  This  is  an  action  brought  to  set  aside  a  deed 
of  assignment,  executed  on  the  1st  day  of  November,  1897, 
by  the  defendant  Cottingham  to  his  co-defendant  Patterson  as 
trustee,  and  for  injunction  and  receiver.  The  assignment  pro- 
vided for  certain  preferences  which  were  set  out  in  the  sched- 
ule filed  by  the  assignor  in  the  oflBce  of  the  Clerk  of  the  Su- 
perior Court  on  the  5th  day  of  JTovember,  1897,  within  the 
five  days  prescribed  by  the  statute.  On  January  18,  1899,  a 
temporary  injunction  or  restraining  order  was  issued  by  his 
Honor  Judge  Robinson,  but  on  the  hearing  at  February  Term 
of  Robeson  Superior  Court  judgment  was  rendered  dissolv- 
ing the  temporary  restraining  order  theretofore  granted  and 
refusing  the  motion  for  receiver  and  injunction. 

There  appears  to  be  no  dispute  as  to  the  facts,  and  the 
only  question  argued  by  counsel  was  as  to  the  sufficiency  of 
the  schedule  of  preferred  debts,  and  the  effect  thereon  of  the 
invalidity  of  certain  preferences.  These  questions  have  been 
fully  considered  in  the  case  of  Brown  v.  Nimocks  at  this  term, 
and  the  principles  therein  laid  down  govern  the  case  at  bar. 
We  are  of  the  opinion  that  a  schedule  of  preferred  debts, 
properly  verified  and  filed  within  the  five  days  limited  by 
law,  is  good  as  to  all  preferences  therein  sufficiently  described, 
and  that,  if  any  of  such  preferences  are  valid,  the  schedule 
itself  is  sufficient  to  support  the  assignment..  Those  debts 
invalid  for  want  of  proper  description  are  simply  eliminated 
from  the  schedule  and  fall  back  into  the  class  of  unpreferred 
debts.  They  lose  nothing  of  their  previous  character  as  debts, 
but  acquire  no  preference  whatever  under  the  assignment. 

It  remains  for  us  only  to  classify  the  preferences  in  the 
schedule  before  us.  Such  a  preference  to  be  valid  must  set 
forth  the  name  of  the  creditor,  with  the  amount,  date  and 
consideration  of  his  debt.  All  of  these  requirements  are 
mandatory,  but  they  will  be  reasonably  construed  in  carrying 
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out  the  true  intent  and  spirit  of  the  law.  We  think  that  the 
preference  as  to  taxes  is  valid,  as  it  does  not  come  within  the 
intent  of  the  law.  Any  creditor  can  easily  ascertain  their 
amount  and  all  particulars  connected  therewith  by  reference 
to  a  public  record,  and  it  would  be  difficult  ever  to  bring  pub- 
lic taxes  under  the  head  of  feigned  or  collusive  debts.  We 
think  that  the  second  preference  is  also  good,  which  is  as  fol- 
lows: "J.  A.  Eddie,  $206;  note  dated  June  16,  1897,  due 
and  payable  December  16,  1897,  being  amount  due  for  ma- 
terial for  dry  kiln."  We  hold  that  in  the  absence  of  any 
statement  to  the  contrary  the  date  of  the  note  is  presumed 
to  be  the  date  of  the  transaction,  not  as  an  arbitrary  rule  of 
law,  but  because  we  think  the  ordinary  business  man  would 
so  regard  it  and  we  would  feel  that  he  had  complied  with  the 
law  by  giving  the  date  of  the  note  when  the  entire  transaction 
took  place  at  the  same  time.  The  object  of  the  statute  is  not 
to  defeat  preferences,  but  to  regulate  them  by  requiring  the 
assignor  to  file  in  a  public  office,  accessible  to  all,  under  the 
sanctity  of  his  oath,  a  statement  giving  such  a  description 
of  the  preferred  debt  as  will  enable  any  creditor  to  conve- 
niently ascertain  its  bo7ia  fides.  Xeither  the  schedule  nor  the 
deed  itself  adds  anything  to  the  inherent  honesty  or  dishon- 
esty of  a  debt,  but  affects  only  its  order  of  payment.  Xeither 
is  couclusive  of  its  validity,  which  can  be  attacked  by  any 
interested  party,  and,  if  shown  to  be  feigned  or  illegal,  it 
would  have  neither  preference  nor  existence.  If  properly 
set  out  in  the  schedule,  it  has  only  a  prima  facie  right  of 
preference,  subject  to  attack ;  but  if  excluded  from  the  sched- 
ule, either  in  fact  or  by  implication  of  law,  its  preference  is 
forever  lost.  There  are  several  preferences  which  appear  to 
us  sutTiciently  described,  but  we  have  sho^vn  enough  to  sufl^ 
tain  the  ^schedule  and  therefore  the  assignment. 

As  the  judgment  of  the  Court  below  simply  dissolved  the 
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restraining  order  theretofore  granted,  and  taxed  the  plain- 
tiffs with  the  costs  of  the  action,  the  question  of  the  validity 
or  invalidity  of  each  particular  item  of  the  schedule  is  not 
pro]>crJy  before  us. 

As  tlie  schedule  is  good,  at  least  in  part,  it  is  sufficient  to 
support  the  assignment,  and  his  Honor  properly  refused  to 
interfere  in  its  execution.     The  judgment  is  affirmed. 


J.  B.  SPRINKLE  V.  KNIGHTS  TEMPLAR  AND  MASONS  LIFE 

INDEMNITY  COMPANY. 

(Decided   April    11.    1899). 

Insurance — Application — False  Representation — Fraud. 

1.  It  is  required  of  an  agent   that  he  be  found  faithful  in  the  per- 

formance of  duty  and  the  protection  of  the  Interests  of  the 
principal  committed  to  his  charge. 

2.  Where  the  replication  alleges,  and  there  is  evidence  on  the  part 

of  the  plaintiff  tending  to  prove,  that  the  application  con- 
tained a  false  representation  in  regard  to  a  material  matter, 
knowingly  inserted  by  the  insurance  agent,  and  signed  by 
the  insured — such  false  representation  was  a  fraud  upon  the 
company  and  vitiated  the  policy. 

3.  Knowledge  of  the  fraud  by  the  agent  in  such  case  is  not  con- 

structive notice  to  the  principal — ^nor  does  the  receipt  of  the 
premium  amount  to  a  waiver  in  the  absence  of  actual  notice. 
The  premium,  however,  should  be  returned. 

Civil  Action  upon  an  insurance  policy  on  life  of  G.  R. 
Sprinkle,  in  which  plaintiff  was  the  beneficiary,  tried  before 
Green,  e/.,  at  Fall  Term,  1898,  of  Madison  Superior  Court. 

The  insured  died  February  24,  1897.     Recovery  was  re- 
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sisted  on  the  ground  that  the  application  signed  by  the  in- 
sured contained  false  and  fraudulent  answers  to  questions 
concerning  his  health  prior  to  and  at  the  time  of  the  applica- 
tion, which  invalidated  the  policy,  issued  October  15,  1896. 
The  pleadings,  evidence  and  charge  of  his  Honor  bearing 
upon  the  point  and  excepted  to  by  defendant  are  sufficiently 
stated  in  the  opinion.    The  issue  controverted  was  as  follows : 

3.  Was  said  policy  obtained  by  misrepresentation  and  con- 
cealment of  material  facts  relative  to  the  said  George  R. 
Sprinkle's  state  of  health  at  the  time  or  prior  to  the  time 
said  application  for  insurance  was  made,  as  alleged  in  de- 
fendant's answer? 

To  this  the  jury  responded,  "No,"  and  judgment  was  ren- 
dered for  plaintiff.    Defendant  appealed. 

Messrs.  W.  W.  Zachary  and  Oeorge  A.  Shuford,  for  ap- 
pellant. 

Messrs,  J.  M.  Oudger,  Jr.,  and  J".  K.  Merrimonj  for  de- 
fendant. 

MoNTGOMEKY,  J.  On  the  15th  of  October,  1896,  a  policy 
of  insurance  was  issued  by  defendant  company  to  George  R. 
Sprinkle,  the  beneficiary  named  being  the  fatiier  of  the  in- 
sured  and  the  plaintiff  in  this  action.  On  the  24th  of  Feb- 
ruary, 1897,  a  little  more  than  four  months  after  the  date  of 
the  policy,  the  insured  died.  This  action  was  brought  by  the 
plaintiff,  the  beneficiary,  to  recover  the  amoimt  specified  in 
the  policy.  It  is  not  denied  that  the  statements  and  repre- 
sentations embraced  in  the  answers  of  the  insured  as  they 
appear  in  the  writing  called  the  application,  concerning  his 
health  prior  to  and  at  the  time  when  the  application  was 
made,  were  material  to  the  risk  to  be  assumed  by  the  com- 
pany, and  that  the  insurance  was  issued  upon  them,  and 
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upon  his  agreement  at  the  end  of  the  application  and  an- 
swers, that  if  the  same  are  in  any  respect  false,  the  policy  to 
be  issued  upon  them  to  be  void.  The  defendant  in  its  an- 
swer averred  that  the  policy  was  void  because  the  insured  in 
his  application  made  and  signed  false  and  fraudulent  answers 
and  representations  to  questions  put  to  him  concerning  his 
health  prior  to  and  at  the  time  of  the  application,  and  partic- 
ularly as  follows :  In  answer  to  the  question,  "Have  you  had 
or  been  afflicted  since  your  childhood  with  any  of  the  follow- 
ing complaints — disease  of  the  lungs  or  pulmonary  com- 
plaints, spitting  or  raising  of  blood,  bronchitis,  asthma,  rheu- 
matism, general  debility  or  any  serious  disease?"  he  an- 
swered, "No,"  when  in  truth  and  in  fact  he  had  had  serious 
pulmonary  complaints  with  hemorrhage  and  also  pleurisy. 
In  his  replication  the  plaintiff  alleged  that  the  insured  made 
truthful  answers  to  the  questions  in.  the  application,  stating 
at  the  time  to  Parker,  the  defendant's  agent,  that  he  had  had 
the  measles,  spitting  or  raising  of  blood,  pleurisy  and  grippe, 
and  that  he  had  had  a  serious  illness,  but  that  in  the  face  of 
that  statement  Parker,  the  agent,  wrote  in  the  application 
the  answer  to  the  question,  "No;"  that  is,  that  the  insured 
had  had  no  such  diseases. 

On  the  trial  the  plaintiff  testified  that  he  was  with  his 
son,  the  insured,  when  the  application  was  made  and  signed 
by  the  insured,  and  that  he  knew  the  insured  had  had  measles, 
pleurisy  and  grippe,  and  that  the  insured  had  told  him  that 
he  had  had  hemorrhages.  The  physician  who  made  the  phys- 
ical examination  (a  Dr.  Jay)  was  present  when  the  appli- 
cation was  made,  and  testified  on  the  trial  that  he  heard  the 
insured  say,  in  the  hearing  and  presence  of  the  agent  who 
was  filling  up  the  application  for  the  insured  to  sign,  that  he, 
the  insured  had  had  hemorrhages,  had  coughed  and  spit  up 
blood,  and  that  he  had  had  measles  and  also  pleurisy;  that 
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he,  Dr.  Jay,  in  the  course  of  the  examination  of  the  insured, 
when  he  came  across  the  question,  "Has  the  person  had  any- 
serious  ilhiess,"  stopped  to  discuss  the  question  with  the 
agent,  he  knowing  that  the  applicant  had  had  serious  diseases, 
when  he  was  told  by  Parker  not  to  write  down  the  true 
answer  because  the  policy  would  be  rejected  by  the  com- 
pany if  he  did,  but  to  write  down  a  false  answer — the  answer 
that  the  insured  had  had  no  serious  disease ;  that  the  insured 
heard  all  that  Parker  said ;  that  he  wrote  down  the  falsified 
answer  and  knew  that  it  was  false  when  he  wrote  it. 

Now  upon  the  pleadings  and  that  evidence  and  a  great  deal 
more  on  the  condition  of  the  health  of  the  insured  at  and  be- 
fore the  time  when  the  application  was  made,  his  Honor  in- 
structed the  jury  in  substance  that  if  they  should  find  that  at 
the  time  the  insured  made  application  that  he  informed  Par- 
ker, the  agent  of  the  defendant,  that  he  had  had  before  that 
time  a  serious  case  of  measles,  grippe,  pleurisy  and  spitting 
of  blood,  and  that  Parker  instead  of  writing  truthful  an- 
swers to  the  questions  concerning  the  health  of  the  insured, 
falsified  the  answers  of  the  insured,  then  there  would  be  no 
fraud  on  the  part  of  the  insured;  that  the  knowledge  of 
Parker  became  the  knowledge  of  the  company,  and  that  if 
the  company  received  the  premiums  it  waived  all  objection 
with  regard  to  those  matters  of  which  it  had  implied  knowl- 
edge. That  instruction,  as  a  whole,  was  misleading  and  er- 
roneous. The  testimony  of  Dr.  Jay  tended  to  prove  that  the 
agent  Parker  practiced  a  fraud,  originated  it,  on  the  defend- 
ant in  his  procurement  of  the  policy.  Parker  testified  that 
he  wrote  the  answers  in  the  application  truthfully  and  as 
they  were  made  by  the  insured,  and  evidence  of  his  good 
moral  charter  was  introduced.  The  testimony  of  Dr.  Jay, 
though,  however  suspicious  it  might  appear,  was  evidence  in 
the  cause  and  it  tended  to  prove  fraud  and  deceit  on  the  part 
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of  Parker.  The  evidence  of  Jay  tended  to  prove  that  himself 
the  examining  physician,  Parker  the  agent,  and  the  insured 
all  engaged  in  the  plan  to  cheat  and  defraud  the  defendant. 
Parker  professed  to  be  acting  as  the  agent  of  defendant,  and 
the  law  required  of  him  that  he  should  be  faithful  to  his 
trust  and  to  do  no  act  that  would  result  designedly  to  the  in- 
jury of  his  principal.  If  Jay's  evidence  was  to  be  believed,  Par- 
ker was  acting  directly  and  purposely  against  his  principal's 
interest.  He  must  have  known  that  if  the  company  could 
have  knowledge  of  his  conduct  it  would  have  repudiated  the 
entire  transaction,  for  according  to  Jay's  evidence,  the  whole 
scheme  was  based  on  fraud  and  intended  from  the  start  to  de- 
ceive and  to  defraud  the  defendant.  Parker  was  acting  en- 
tirely against  the  interest  of  the  company,  and  for  himself 
or  some  one  else,  and  by  no  rule  of  law  could  he  be  the  agent 
of  the  defendant  in  such  a  transaction.  The  evidence  of  Jay 
tended  to  prove  that  Parker,  the  professed  agent  of  the  de- 
fendant, set  deliberately  to  work  to  have  his  principal  issue 
a  policy  of  insurance  upon  the  life  of  a  man  who  he  knew  had 
diseases  which  debarred  him  from  the  benefits  of  insurance 
in  the  defendant  company. 

The  plaintiff's  counsel  cited  here  and  relied  on  the  cases  of 
Burgeron  v.  Ins.  Co.,  Ill  "N.  C,  45,  and  Follette  v.  Accident 
Asso.,  110  N.  C,  377 ;  but  we  think  that  there  is  a  substantial 
difference  in  the  nature  of  the  facts  in  those  cases  and  the 
facts  of  this  case.  In  those  cases  there  was  no  actual  fraud 
charged  by  the  company  upon  either  the  insured  or  the  agent. 
In  the  first  cited  case  it  was  stipulated  in  the  policy  that  the 
insurance  should  be  void  if  the  building  stood  on  leased 
ground  and  it  appeared  that  that  fact  was  known  to  both  the 
agent  and  the  insured,  but  that  the  agent  said  it  made  no  dif- 
ferenca  Although  the  company  itself  had  no  actual  notice 
of  the  facts,  it  was  held  that  in  such  a  case  the  company  had 
implied  knowledge  of  the  acts  of  the  agent  and  that  it  had 
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waived  the  condition  in  the  policy  or  was  estoppped  by  the  act 
of  its  agency.  No  bad  faith  was  charged  and  the  irregularity 
was  treated  in  the  opinion  of  the  Court  as  a  mistake  or  blun- 
der of  the  agent,  and  for  which  the  insured  should  not  be 
made  to  suffer.  In  the  other  case  the  local  agent  who  had 
knowledfi^e  of  the  deafness  of  the  applicant  sent  on  to  the 
company  the  application  in  which  the  applicant  had  stated 
that  he  had  never  had  any  bodily  or  mental  infirmity  except 
an  attack  of  rheumatism.  The  knowledge  of  the  agent  of 
the  deafness  of  the  insured  was  held  to  be  impliedly  known 
to  the  principal,  and  that  the  company  had  waived  the  condi- 
tion. 

In  the  case  before  the  Court,  the  evidence,  a  part  of  it,  went 
to  show  a  conspiracy  to  cheat  and  to  defraud  the  company, 
and  that  the  leader  of  the  conspiracy  was  the  professed  agent 
of  the  company.  This  case  does  not  fall  within  any  of  our 
decisions  in  reference  to  the  largely  increased  powers  of  local 
agents  of  insurance  companies,  growing  out  of  changed  busi- 
ness conditions  on  their  part.  The  view  of  the  law  which 
the  plaintiff's  counsel  contend  that  we  should  take  in  this 
case  would  result  in  the  destruction  of  all  business  which  is 
conducted  through  the  means  of  agency,  and  in  the  over- 
turning of  one  of  the  chief  purposes  for  which  all  agencies 
are  allowed  to  be  constituted — the  faithful  performance  of 
duty  by  the  agent  and  the  protection  of  the  interests  of  the 
principal,  committed  to  his  charge. 

We  stand  by  the  decisions  in  Burgeron  v.  Ins,  Company 
and  Follette  v.  Accident  Association,  supra,  but  we  can  go  no 
further  in  that  direction.  This  view  of  the  case  makes  it 
unnecessary  to  consider  the  other  questions  involved.  There 
was  error  and  there  must  be  a  new  trial.  The  defendant  must 
return  the  premium  before  he  will  be  allowed  to  enter  upon 
the  new  trial. 

New  trial. 
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MRS.  BLIZA  J.  MITCHELL  T.  JOHN  R.  SIMS.  Sheriff  of  Person 

County. 

(Decided   April   11.   1899). 

Evidence — Claim   and   Delivery — Attachment — The    Code, 

Section  S&2, 

1.  Under  section  322  of  The  Code  there  is  no  limitation  or  restric- 

tion put  upon  a  plaintiff  who  seeks  to  recoyer  personal  prop- 
erty and  have  the  same  immediately  delivered  to  him, 
except  that  the  same  has  not  been  taken  for  tax.  assessment 
or  fines  pursuant  to  a  statute,  or  seized  under  an  execution 
or  attachment  against  the  property  of  plaintiff,  or  if  so 
seized,  it  is  by  statute  exempt  from  such  seizure. 

2.  As  between  a  Judgment  creditor  and  the  defendant,  the  latter 

will  not  be  allowed  to  obstruct  the  execution  by  writ  of 
replevin — ^but  in  the  case  of  a  third  person,  the  right  of 
proi>erty  is  an  open  question,  and  there  can  be  no  reason 
why  a  third  party,  alleging  ownership,  should  not  have  the 
same  remedy  against  one  wrongdoer  as  against  another. 

3.  In  the  law  regulating  attachments  under  The  Code,  the  creditor 

has  no  right  to  seize  property  in  the  hands  of  an  officer 
under  process  of  the  Court,  or  to  take  it  out  of  the  posses- 
sion of  such  officer,  as  is  given  to  claimants  for  the  recovery 
of  personal  property  under  the  provisions  of  The  Code  in 
claim  and  delivery  proceedings. 

4.  Declarations  of  a  husband,  in  possession  of  personal  property, 

as  to  the  right  of  his  wife  thereto,  is  competent  evidence  in 
a  controversy  between  her  and  a  party  claiming  under  him. 

Claim  and  Deliveby  proceedings  for  a  mule,  tried  before 
Timberlake,  J.,  at  August  Term,  1898,  of  Pebson  Superior 
Court. 

It  was  in  evidence  that  the  plaintiff  was  the  owner  of  a 
horse,  which  her  husband,  now  dead,  swapped  off  for  the  mule 
in  controversy  just  beforehe  left  the  State.  Along  with  thehorse 
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he  traded  some  articles  of  property  of  his  own  for  the  mule,  and 
got  f$40  to  boot.  Upon  hearing  of  the  trade,  after  her  husband 
left,  plaintiff  ratified  the  trade  and  claimed  the  mule.  His 
creditors  attached  the  mule  after  he  left,  and  this  action  was 
brought  by  her  for  its  recovery  from  the  Sheriff,  in  whose 
custody  it  was,  and  she  got  possession.  On  the  trial  .plain- 
tiff offered  to  prove  by  the  partv  who  traded  the  mule  to 
her  husband,  that  her  husband  directed  him  to  deliver  the 
mule  to  her,  unless  he  could  sell  it  for  60,  and  if  he  could,  to 
pay  her  the  money.  Upon  objection  by  defendant  his  Honor 
excluded  the  evidence.     Plaintiff  excepted. 

The  defendant  claimed  the  mule  under  the  attachment  until 
taken  from  him  by  plaintiff,  under  claim  and  delivery  pro- 
ceedings in  this  action,  and  he  insisted  that  this  action  could 
not  be  maintained  against  him  for  the  reason  that  when  seized 
by  the  plaintiff  the  mule  was  in  custodia  legis. 

His  Honor  adjudged  that  this  action  could  not  be  main- 
tained, rendered  judgment  against  the  plaintiff,  and  restored 
the  mule  to  defendant.    The  plaintiff  excepted  and  appealed. 

Messrs.  Kitchen  &  Kitchen  and  /.  W.  Oraham,  for  plain- 
tiff (appellant). 

Messrs.  Boone  &  Bryant,  for  defendant. 

MoNTGOMEEY,  J.  The  husband  of  the  plaintiff,  after  he 
had  left  his  home  and  was  on  the  eve  of  leaving  the  State,  ex- 
changed a  horse,  and  some  other  personal  property  admitted 
to  be  his  own,  with  Satterfield  and  Lunsf ord,  for  a  mule  and 
$40  to  boot.  The  mule  was  levied  on  by  the  defendant  as 
Sheriff  of  Person  County  under  attachment  proceedings  sued 
out  by  the  creditors  of  the  husband.  Afterwards  this  action 
was  begim  by  the  plaintiff  against  the  defendant  for  the  re- 
covery of  the  mule,  she  alleging  that  the  same  was  her  prop- 
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erty.  On  the  trial  she  testified  that  the  horse  was  her  prop- 
erty^ and  that  when  she  heard  of  the  trade  by  the  husband 
with  Satterfield  and  Lnnsford,  she  notified  them  and  claimed 
the  mule.  She  offered  to  prove  by  both  Satterfield 
and  Lunsford  that  at  the  time  of  the  exchange  the 
husband  directed  them  to  send  the  mule  to  the  plain- 
tiff imless  it  could  be  sold  for  $60,  and  in  that  case  to 
send  the  $60  to  the  plaintiff.  His  Honor  refused  to  admit 
the  evidence.  We  think  it  competent  and  that  it  should  have 
been  received.  The  husband  was  in  possession  of  the  prop- 
erty, and  what  he  said  at  the  time  of  the  exchange  was  some 
evidence  that  the  plaintiff  had  some  right  or  interest  in  the 
property  and  was  entitled  to  the  possession  of  it  The  de- 
fendant in  his  answer  averred  that  he  had  held  the  mule 
under  the  levy  of  attachment  until  it  was  taken  from  him  by 
the  plaintiff  under  the  proceedings  in  this  action,  and  he  in- 
sisted that  this  action  could  not  be  maintained  by  the  plain- 
tiff, for  the  reason  that  at  the  time  when  it  was  seized  by  the 
plaintiff  it  was  in  custodia  legis.  This  case,  then,  presents 
again  for  consideration  the  construction  of  the  chapter  of  The 
Code  (Claim  and  Delivery  of  Personal  Property)  in  respect 
to  the  cases  that  come  within  its  operation. 

In  the  case  of  Jones  v.  Ward,  77  N.  0.,  337,  this  Court 
held  that  the  words  of  the  statute,  The  Code,  section  322, 
were  as  broad  as  they  well  could  be,  and  included  any  case  that 
could  be  imagined,  with  the  specified  exceptions  in  subdi- 
vision 4  of  that  section.  In  that  case  there  had  been  a  levy 
upon  personal  property  by  a  Constable,  and  he  had  taken  the 
same  imder  an  execution  properly  issued  to  him.  The  plain- 
tiff, not  the  judgment  debtor  in  the  execution,  instituted 
against  the  Constable  an  action  for  the  possession  of  the  prop- 
erty levied  upon,  and  sought  and  had  the  immediate  delivery 
of  it  to  him.    This  Court  held  that  the  action  could  be  main- 
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tained;  that  the  statute  would  be  a  prohibition  against  a 
debtor  in  an  execution  whose  property  had  been  seized  under 
execution^  from  claiming  the  same  by  a  suit  for  its  recovery 
against  the  officer  who  had  made  the  levy,  but  that  a  third  per- 
son would  have  the  right  to  do  so.  In  the  case  of  creditor 
and  debtor,  the  Court  said  in  that  case:  "The  creditor  has 
established  his  right  to  the  debt  by  judgment,  and  the  defend- 
ant is  not  allowed  to  obstruct  the  execution  by  writ  of  reple- 
vin." In  the  case  of  a  third  person,  the  Court  said:  "The 
right  to  the  property  is  an  open  question,  and  there  can  be 
no  reason  why  a  third  party,  alleging  ownership,  should  not 
have  the  same  remedy  against  one  wrongdoer  as  against  an- 
other." The  Court  further  said  on  this  point,  in  that  case, 
that  that  part  of  the  affidavit  which  the  plaintiff  was  required 
to  make,  viz. :  "That  the  property  was  not  seized  under  an 
execution  or  attachment  against  the  property  of  the  plaintiff, 
or,  if  so  seized,  that  it  is  exempt  by  statute,"  applies  to  an 
action  by  the  defendant  in  an  execution,  and  leaves  the  case 
of  a  third  person  to  come  under  its  broad  terms. 

The  case  of  McLeod  v.  Oates,  30  N.  C,  387,  seems  to  be  at 
variance  with  the  case  of  Jones  v.  Ward,  supra,  but  when 
carefully  examined  it  will  be  found  not  to  be  so.  In  McLeod 
V,  Oates  the  action  was  brought  under  Chapter  111  of  the  Re- 
vised Statutes,  having  been  for  the  replevy  of  a  slave  levied 
on  by  a  Constable  under  execution,  and  the  Court  said  that 
"the  old  authorities  all  agree  that  goods  taken  in  execution 
from  a  Court  of  Record  are  not  repleviable"  and  held  to  that 
view  of  the  law.  But  the  Court  said  in  Jones  v.  Ward,  that 
the  case  of  McLeod  v.  Oates  was  not  an  authority  on  the  con- 
struction of  The  Code  of  Civil  Procedure,  "which  professed 
to  establish  a  new  order  of  things,  and  must  be  judged  of  by 
its  own  language."  The  language  of  the  Revised  Statutes, 
Chapter  101,  in  reference  to  the  scope  of  the  remedy  therein 
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provided,  was,  "that  writs  of  replevin  for  slaves  shall  be  held 
and  deemed  to  be  sustainable  against  persons  in  possession 
of  such  slaves  in  all  cases  where  actions  of  detinue  or  trover 
were  now  proper."  The  remedy  there  was  restricted  to  cases 
where  the  action  of  detinue  or  trover  was  proper,  and,  as  the 
law  was  then  understood,  those  actions  did  not  apply  where 
the  property  was  in  the  hands  of  an  oflScer  under  the  process 
of  the  Courts.  But  under  section  322  of  The  Code  there  is 
no  limitation  or  restriction  put  upon  the  plaintiff,  who  seeks 
to  recover  personal  property  and  have  the  same  immediately 
delivered  to  him,  except  that  the  same  has  not  been  taken  for 
tax,  assessment  or  fines  pursuant  to  a  statute,  or  seized  under 
an  execution  or  attachment  against  the  property  of  the  plain- 
tiff, or,  if  seized,  that  it  ia  by  statute  exempt  from  such 
seizure.  The  language  of  The  Code  is  immensely  broader 
in  its  scope  than  the  language  of  the  Kevised  Statutes  on  the 
subject  in  hand. 

The  case  before  the  Court  does  not  conflict  with  what  was 
decided  in  Williamson  v.  Neally,  119  N.  C,  339.  In  that 
case  the  Sheriff,  who  already  held  the  property  under  an 
order  made  in  claim  and  delivery  proceedings,  undertook  to 
levy  upon  it  under  a  warrant  of  attachment  in  favor  of  a 
creditor  against  the  defendant  in  the  claim  and  delivery  pro- 
ceedings. The  Court  held  that  the  levy  under  the  attachment 
was  invalid  because  by  such  a  proceeding  the  process  in  the 
daim  and  delivery  proceeding  could  not  be  interfered  with, 
and  that  the  property  had  to  be  delivered  to  the  claimant 
under  the  order  of  the  Court  to  that  effect  In  other  words, 
in  actions  for  the  recovery  of  personal  property  when  the  im- 
mediate delivery  of  the  property  is  sought,  the  broad 
language  of  the  statute  gives  the  right  to  the  claim- 
ant, upon  his  executing  the  bond  required  by  law, 
to     take     the     property     from     the     possession     of     any 


416  IN  THE  SUPREME  COURT.  [124 

Mitchell  v.  Simb. 

person,  even  from  an  oflSoer  of  the  law,  unless  it  has  been 
taken  for  tax,  assessment  or  fine  pursuant  to  a  statute,  or 
seized  under  an  execution  or  attachment  against  the  property 
of  the  plaintiff. . .  .even  though  such  a  course  results  in  the 
obstruction  of  the  process  of  the  Courts  to  the  extent  of  having 
tried  the  title  to  personal  property  claimed  by  a  third  person, 
where  the  same  has  been  levied  upon  or  seized  under  execu- 
tion or  attachment  not  against  the  property  of  the  plaintiff. 
But  in  the  law  regulating  attachments  imder  The  Code,  the 
creditor  has  no  right  or  privilege  given  to  him  to  seize  prop- 
erty in  the  hands  of  an  officer  xmder  the  process  of  the  Courts, 
or  to  take  it  out  of  the  hands  of  such  officer,  as  is  given  to 
claimants  for  the  recovery  of  personal  property  under  the 
provisions  of  The  Code. 

There  was  error  in  the  trial  below,  for  which  there  must  be 
a  new  trial. 
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BROWN   ft   COMPANY    (Incorporated)    v.   R.   M.    NIMOCKS   and 
W.  S.  COOK.  Assignee  of  R.  M.  NIMOCKS. 

(Decided  April  11,1899). 

Assignment — Schedule — PrefeiTed  Debts — Act  of  1893, 

Chapter  JfdS. 

1.  The  failure  to  file  with  the  Clerk  of  the  Superior  Court,  within 

five  days  after  the  filing  for  registration  of  the  deed  of 
assignment,  the  verified  schedule  of  preferred  debts,  required 
by  the  Act  of  1893.  renders  the  assignment  null  and  void. 

2.  The  essential  requisites  to  be  stated  in  the  schedule  are.  the 

name  of  the  creditor,  and  the  amount,  date,  nature  of  the 
debt — in  their  absence,  the  debt  remains  a  debt,  but  has  no 
preference.  The  term  ''nature  of  the  debt"  is  descriptive  of 
its  character  and  consideration — as  for  example,  taxes, 
money  borrowed,  medical  attendance,  or  merchandise,  etc.. 
as  the  case  may  be.  If  debtor  is  bound  as  surety  only,  it 
should  be  so  stated.  The  mere  form  of  words  is  immaterial 
but  there  must  be  a  substantial  compliance  with  the  statute. 

3.  Preferences  insufficiently  stated  do  not  vitiate  the  entire  sched- 

ule— they  are  simply  eliminated  from  the  schedule,  leaving 
it  in  full  force  as  to  the  others.  Brannock  v.  Brannock,  32 
N.  C.  428. 

Civil  Action  upon  a  money  demand,  accompanied  with 
proceeding  in  attachment,  tried  before  Bynum,  J,,  at  No- 
vember Term,  1898,  of  the  Superior  Court  of  Cumberland 
County. 

There  was  no  dispute  about  the  debt.  The  question  was 
as  to  the  validity  of  the  attachment,  and  that  turned  upon 
the  legality  of  the  deed  of  assignment  from  R.  M.  Nimocks 
to  W.  S.  Cook,  especially  in  reference  to  the  sufficiency  of 
the  schedule  of  preferred  debts  filed  by  Nimocks ;  as  to  this 
the  following  issue  was  submitted : 
124—27 
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Was  a  duly  sworn  schedule  of  preference  filed  by  defend- 
ant Nimocks  in  the  office  of  the  Clerk  of  Superior  Court  of 
Cumberland  County,  and  is  such  schedule  in  compliance  witii 
the  laws  of  North  Carolina  regulating  assignments? 

The  alleged  defect  was  the  insufficiency  of  the  description 
of  some  of  the  preferred  debts  in  not  stating  the  considera- 
tion, and  the  plaintiffs  contended  if  any  of  them  were  invalid 
the  defect  vitiated  the  whole,  and  subjected  the  property  to 
their  attachment. 

The  defendants  introduced  no  evidence.  The  Court  in- 
structed the  jury,  if  they  believed  the  evidence,  to  answer  the 
issue,  "No,"  which  they  did.  Judgment  was  rendered  in 
favor  of  plaintiffs  for  their  debt ;  also  vacating  the  defendants' 
deed  of  assignment  and  sustaining  the  attachment.  Defend- 
ants excepted  and  appealed. 

Mr.  H.  L,  Cook,  for  defendants  (appellants). 
Mr.  H.  McD.  Robinson,  for  plaintiffs. 

Douglas^  J.  The  main  object  of  this  action  is  to  set  aside 
an  assignment  made  by  the  defendant  Nimocks  to  the  defend- 
ant Cook,  on  account  of  an  alleged  defective  schedule  of  pre- 
ferred debts ;  and  in  the  present  status  of  the  case  this  seems 
the  only  question  necessary  for  our  consideration.  The  issues 
were  submitted  and  answered  as  follows: 

1.  Is  the  defendant  Nimocks  indebted  to  the  plaintiff 
Brown  &  Co.  (incorporated)  by  virtue  of  the  deposit  made 
in  trust  with  him  by  it,  and  if  so  in  what  sum  ?  Ans  Yes ; 
$1,242.68  and  interest  on  $1,225  from  August  6,  1897. 

2.  Was  a  sworn  schedule  of  preferences  filed  by  defendant 
Nimocks  in  the  office  of  the  Clerk  of  the  Superior  Court  of 
Cumberland  County,  and  is  such  schedule  in  compliance 
with  the  laws  of  North  Carolina  regulating  assignments! 
Ans.     No. 
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By  the  consent  of  the  parties  the  Court  answered  the  first 
issue  as  above,  and  the  Court  instructed  the  jury  to  answer 
the  second  issue,  "JfTo"  if  they  believed  the  evidence.  There 
were  two  distinct  questions  in  the  second  issue,  one  of  fact  as 
to  the  actual  filing  of  the  schedule  and  the  other  of  law  as  to 
its  suflSciency  when  filed,  which  might  have  tended  to  con- 
fuse the  jury  if  left  to  their  determination.  As  the  issue  was 
answered  by  the  Court  and  the  schedule  is  admitted  to  have 
been  filed,  his  Honor  evidently  intended  to  pass  only  upon 
its  sufficiency.  It  is  well  settled  in  this  State  that  the  failure 
to  file  with  the  Clerk  of  the  Superior  Court  within  five  days 
after  the  filing  for  registration  of  the  deed  of  assignment 
tlie  verified  schedule  of  preferred  debts  required  by  the  Act 
of  1893  renders  the  assignment  absolutely  null  and  void. 
Bank  V.  Oilmer,  116  K  C,  684 ;  S.  C.  ,117  K  C,  416,  426 ; 
Frank  v,  Heiner,  Ibidj  79,  83 ;,  Glanton  v,  Jacobs,  Ibid,  427 ; 
Cooper  V.  McKinnon,  122  N.  C,  447,  449. 

The  questions  now  before  us  are:  (1)  Does  the  schedule  as 
filed  comply  with  the  terms  of  the  statute  by  sufficiently 
stating  the  nature  of  each  preferred  debt?  and  (2)  Does  the 
failure  to  sufficiently  specify  some  of  the  debts  vitiate  the 
entire  assignment,  or  only  destroy  the  preference  as  to  these 
particular  debts  ? 

Section  1,  Chapter  458,  of  the  Laws  of  1893,  is  as  follows : 
•*That  upon  the  execution  of  any  voluntary  deed  of  trust  or 
deed  of  assignment  for  the  benefit  of  creditors,  all  debts  of 
the  maker  thereof  shall  become  due  and  payable  at  once;  a 
schedule  of  all  preferred  debts  shall  be  filed  under  oath  by  the 
assignor  in  the  office  of  the  Clerk  of  the  Superior  Court  of  the 
County  in  which  such  assignment  is  made,  stating  the  name 
of  the  preferred  creditors,  the  amount  due  each,  when  the 
debt  was  made,  and  the  circumstances  under  which  said  debt 
was  contracted,  and  said  schedule  shall  be  filed  within  five 
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days  of  the  registration  of  such  deed  of  assignment."  That 
part  italicized  by  us  explains  itself  except  the  last  clause, 
which  we  think  refers  to  the  nature  of  the  debt  and  its  con- 
sideration, as,  for  example,  taxes,  money  borrowed,  medical 
attendance,  or  merchandise,  as  the  case  may  be.  We  have, 
then,  as  essential  requisites,  the  name  of  the  creditor,  and 
the  amount,  date  and  nature  of  the  debt  In  their  absence  the 
debt  remains  a  debt,  but  has  no  preference.  If  the  debtor 
is  bound  only  as  surety,  it  should  be  so  stated,  as  his  creditors 
might  have  some  rights  of  subrogation  or  contribution.  The 
object  of  the  Act  was  to  give  the  creditors  a  convenient  oppor- 
timity  of  ascertaining  the  nature  of  the  preferences,  and  to 
put  such  information,  verified  by  the  oath  of  the  assignor, 
in  such  form  and  place  as  to  be  equally  accessible  to  all.  While 
it  is  entitled  "An  Act  to  Prevent  Fraudulent  Assignments," 
it  had  no  purpose  to  prevent  honest  assignments,  nor  indeed, 
to  throw  around  them  any  unnecessary  restrictions,  but 
simply  to  give  those  most  deeply  interested  a  reasonable  op- 
portunity of  ascertaining  the  truth.  If  a  creditor  is  pre- 
vented from  making  his  just  debt  in  the  presence  of  sufficient 
property  of  the  debtor,  he  should  be  told  the  reason.  The 
assignor  is  not  required  to  file  his  schedule  during  the  prep- 
aration of  his  assignment  when  every  minute  may  count  in 
the  race  with  creditors,  but  is  given  five  days  thereafter 
during  which  he  can  prepare  it  at  leisure  and  in  safety.  We 
do  not  think  that  such  provisions  are  unreasonable,  and  we 
feel  it  to  be  our  duty  to  give  them  such  a  reasonable  construc- 
tion as  will  effectually  carry  out  their  beneficial  purpose. 

The  schedule  gives  the  names  of  all  the  preferred  creditors 
and  the  amount  of  each  debt,  but  in  many  instances  it  gives 
neither  the  date  nor  the  consideration  of  the  debt,  both  of 
which  are  essential.  Thus  we  think  that  the  first  preference 
as  follows:    "George  A.  Overbaugh,  cash  borrowed  on  my 
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note  of  April  26,  1897,  for  benefit  of  Thornton  Dry  Goods 
Co.,  $5,000,"  is  sufficient,  as  it  gives  the  name,  amount,  date 
and  consideration,  as  well  as  the  name  of  the  beneficiary. 
It  is  true  that  in  cases  of  renewal  the  date  of  the  original 
debt  should  also  be  given,  but  in  the  absence  of  any  further 
explanation  the  date  of  the  note  is  presumed  to  be  the  date 
of  the  creation  of  the  debt. 

On  the  contrary,  the  second  preference,  to  "M.  D.  Qeddie, 
amount  to  his  credit  on  open  ledger  account,  $1,200,"  is  not 
sufficient,  as  it  gives  neither  date  nor  consideration.  If  it  in- 
volved a  long  account  the  items  need  not  be  given,  but  the 
af^siimor  could  at  least  state  the  date  and  character  of  the 
items  in  general  terms,  such  as  "amount  or  balance  due  on 
open  ledger  account  for  dry  goods  (or  groceries  or  both) 
bought  on  the  first  day  of  May,  1876  (or  between  the  first  day 
of  May  and  the  first  day  of  July),"  as  the  case  may  be. 
This  would  give  the  creditor  sufficient  information  as  to  the 
character  of  the  transaction  to  enable  him  to  investigate  it 
if  he  saw  fit.  It  may  be  said  that  the  creditor  could  apply  to 
the  assignee  to  examine  the  ledger  and  thus  obtain  such  addi- 
tional particulars  as  he  wished ;  but  he  might  have  done  that 
without  the  schedule  and  before  the  passage  of  the  Act. 
Surely  the  statute  means  something,  and  that  meaning  we 
must  take  from  its  plain  and  unequivocal  words.  Where  the 
debt  is  represented  by  a  note,  its  consideration  should  be 
given  the  same  as  an  open  account,  such  as  borrowed  money, 
merchandise  or  whatever  it  may  be.  The  mere  statement 
that  a  party  holds  a  note  of  a  given  date  and  amount  does 
not  "state  the  circumstances  under  which  said  debt  was  con- 
tracted." The  defect  is  so  much  greater  when  the  date  also 
is  omitted,  as  in  the  preference  to  "H.  W.  Howard,  balance 
due  on  my  note  of  $5,000,  $3,500."  The  mere  form  of 
words  is  immaterial,  but  there  must  be  a  substantial  compli- 
ance with  the  statute. 
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It  iB  needless  to  go  through  the  entire  schedule,  as  the 
debts  are  easily  distinguishable  under  ihe  above  rules;  but  it 
is  just  to  the  plaintiff  to  say  that  in  our  opinion  its  debt  is 
sufficiently  stated,  although  perhaps  it  would  have  been  more 
fully  in  accordance  with  the  spirit  of  the  statute  if  the  title 
of  the  attachment  proceedings  had  been  given. 

The  only  remaining  question  is  whether  those  preferences 
insufficiently  stated  vitiate  the  entire  schedule.  We  think 
not.  Those  failing  to  comply  with  the  law  are  simply  elimi- 
nated from  the  schedule,  leaving  it  in  full  force  as  to  the 
others,  and  therefore  of  sufficient  validity  to  support  the 
assignment. 

While  enforcing  the  statute  in  its  letter  and  spirit,  we  do 
not  intend  to  place  the  ban  of  judicial  construction  upon  hon- 
est assignments,  which  are  fully  recognized  if  not  favored  by 
bur  laws,  or  to  base  their  invalidity  upon  mere  technicalities. 
The  right  to  convey  in  trust  is  a  part  of  the  jvst  dispanendi 
more  or  less  inseparable  from  the  nature  of  property,  while 
the  right  to  prefer  is  simply  an  extension  of  the  right  to  pay. 
Debts  are  not  all  of  equal  dignity,  either  l^al  or  moral,  and 
this  fact  is  recognized  not  only  by  common  consent  but  by 
the  law  itself,  as  instanced  in  statutes  prescribing  the  order 
of  payment  in  administrations  and  bankruptcy.  Frequently 
the  moral  dignity  of  the  debt  is  greater  than  its  legal  status 
and  can  be  given  its  effect  only  by  the  assignor.  Under  such 
circumstances  we  do  not  think  that  an  honest  and  perhaps 
meritorious  credit-or  should  be  made  to  suffer  from  the  bad 
faith  or  mere  carelessness  of  the  assignor  in  not  sufficiently 
describing  a  debt  with  which  his  o^vn  has  no  connection  what- 
ever. The  principle  is  so  clearly  stated  by  Chief  Justice 
Pearson  in  Brannoch  v,  Brannock,  32  N.  C,  428,  that  our 
own  views  can  best  be  given  by  a  full  citation.  The  Court  says: 
"The  operation  of  the  deed  was  to  pass  the  legal  estate  with 
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a  separate  declaration  of  trust  for  each  of  the  debts  therein 
enumerated.  There  can  be  no  reason  why  the  declaration  of 
trust  in  reference  to  one  debt  may  not  stand  and  the  declara- 
tion of  trust  in  reference  to  another  be  held  void.  So  if  a 
deed  contains  a  declaration  of  trust  in  favor  of  several  debts, 
one  of  which  is  feigned,  and  there  be  no  connection  or  combi- 
nation between  the  creditors  to  whom  the  true  debts  are  due 
and  the  grantor  or  person  for  whose  benefit  the  feigned  debt 
is  inserted,  there  can  be  no  reason  why  the  declaration  of 
trust  in  favor  of  the  true  debts  may  not  stand  and  the  feigned 
debt  be  treated  as  a  nullity.  Here,  the  consideration  which 
raised  the  issue,  for  the  purpose  of  the  conveyance,  is  merely 
nominal.  The  debts  secured  are  distinct,  due  to  different 
individuals,  and  in  no  way  connected  with  or  dependent  on 
one  another — the  deed  is  valid  so  far  as  respects  the  good 
debts.  It  would  be  unreasonable  and  defeat  the  object  of 
deeds  of  trust  if  they  are  to  be  declared  void  and  honest  cred- 
itors deprived  of  their  security  for  debts  because  the  debtor, 
without  their  knowledge  or  concurrence,  may  insert  an  usuri- 
ous or  feigned  debt." 

This  disposes  of  the  attachment  proceedings,  all  of  which 
were  begim  after  the  assignment.  As  the  assignment  con- 
veyed to  the  assignee  all  of  Nimocks'  interest  in  the  property, 
there  was  nothing  left  for  the  plaintiff  to  attach. 

For  error  in  instruction  of  the  Court  on  the  second  issue, 
a  new  trial  is  ordered. 

Xew  trial. 
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A.  W.  KORNEGAY,  Petitioner,  v.  JOHN  MORRIS. 

(Decided  April  11,  1899). 

Will — Contingent  Devise — Survivorship, 

Decision  in  this  cause  reported  in  122  N.  C,  199,  reaffirmed.  Bil- 
liard V.  Kearney,  45  N.  C,  229,  approved,  but  distinguished. 
The  Code,  section  1327.  Buchanan  v.  Buchanan,  99  N.  C,  308. 

Petition  to  reliear  dismissed. 

Messi's.  Allen  £  Dortch,  for  petitioner. 
^fes8?'S.  Ay  cock  cf  Daniels,  contra. 

FiJRCHKs^  J.  This  case  was  before  us  at  Spring  Tenn, 
1898,  when  it  was  considered  and  decided  by  the  Court  (122 
N.  C,  199)  and  is  now  before  us  upon  a  petition  to  rehear. 
Since  it  was  here  before  (and  at  the  suggestion  of  the  Court) 
Frances  E.  Komegay  has  been  made  a  party-defendant  But 
as  she  files  no  separate  answer,  and  adopts  the  answer  here- 
tofore filed  by  the  defendant,  Morris,  the  situation  is  not 
changed,  and  the  facts  of  the  case  are  the  same  they  were 
when  considered  by  the  Court  at  Spring  Term,  1898. 

Upon  the  rehearing,  no  facts  have  been  called  to  our  atten- 
tion which  had  been  overlooked  by  the  Court;  nor  has  any 
new  phase  of  the  law  bearing  on  the  case  been  presented  to 
the  Court.  But  the  learned  counsel  for  the  petitioner  put 
their  case  squarely  upon  the  ground  of  error  in  the  opinion 
heretofore  rendered  ;  and  in  their  brief  they  base  their  grounds 
of  error  upon  Hilliard  v.  Kearney,  55  N.  C,  229.  They  say 
that  the  opinion  of  the  Court  in  this  case  when  here  before 
is  in  conflict  with  Hilliard  v.  Kearney;  that  Hilliard  v. 
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Kearney  is  a  correct  exposition  of  the  law,  and  that  as  the 
former  opinion  is  in  conflict  with  Ililliard  v.  Kearney  it  is 
erroneous. 

If  the  former  opinion  is  erroneous,  it  ought  to  be  corrected 
at  the  first  opportimity,  which  is  now. 

The  case  of  Hilliard  v,  Kearney  was  discussed  by  counsel 
for  plaintiff  (petitioner)  on  the  former  hearing,  and  was 
fully  considered  by  the  Court  and  discussed  in  the  opinion 
then  delivered.  And  this  case  (Hilliard  v.  Kearney)  was 
fully  discussed  by  the  learned  Chief  Justice  in  his  dissent- 
ing opinion. 

The  case  of  Hilliard  v,  Kearney  is  not  disputed  as  being 
g04xl  law,  and  was  a  correct  exposition  of  the  law  of  the  case 
then  before  the  Court.  But  the  Court  when  considering  this 
case  on  the  former  hearing  was  of  the  opinion  that  it  was 
distinguishable  from  Hilliard  v.  Kearney  and  that  it  was  not 
controlled  bv  that  case,  but  by  section  1327  of  The  Code  and 
the  opinion  in  Buchanan  v,  Buchanan^  99  ^N".  C,  308. 

Upon  a  careful  consideration  of  the  former  opinion  and 
the  brief  of  plaintiff's  counsel,  we  find  no  error  in  the  former 
opinion  of  the  Court,  and  the  petition  to  rehear  is  dismissed. 
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H.   P.   WYMAN   V    F.   W.   TAYLOR.   JAMBS   CRATE   and   H.   A. 

JOHNSON. 

(Decided  April  11, 1899). 

Oranis,  Senior  and  Junior — Entry — Registration — Voidable 

and  Void  Reservations, 

1.  An  entry  of  public  land  in  1852  unless  followed  up  by  a  survey 

and  a  grant  before  December  31  of  the  second  year  thereaf- 
ter, the  law  declares  shall  be  null  and  void.  Rev.  Code.  ch. 
47,  sections  8  and  9.  Even  an  equitable  claim  to  a  grant  by 
reason  of  an  entry  will  not  extend  beyond  the  time  limited 
by  law  for  the  perfecting  of  title. 

2.  The  '^Cherokee  to»d«"  were  open  to  entry  and  grant  with  the 
proviso  under  the  Act  of  1854-'5  that  no  more  than  €40  acres 
should  be  included  in  one  entry.  Several  entries  of  640 
acres  each  made  on  the  same  day  are  permissible,  although 
included  in  the  same  survey  and  grant  and  in  outer  bound- 
aries containing  the  whole— or  if  irregular,  the  irregularity 
is  cured  by  section  2761  of  The  Code,  and  the  title  validated. 

3.  Reservations  in  a  grant  too  general  to  be  located  are  void,  and 
the  grant  Is  operative  as  to  the  whole,  but  if  they  can  be 
located,  both  grant  and  reservations  are  good — ^the  burden 
of  identifying  the  reservation,  where  the  grant  is  general, 
rests  upon  the  claimant  to  it. 

4.  A  grant  conveying  more -CLcreage  than  the  amount  called  for  in 
the  grant  is  not  void. 

5  Parties  in  interest,  entitled  to  vacate  a  grant,  may  bring  an 
action  to  set  it  aside — by  a  direct  proceeding,  but  not  by  a 
collateral  attack  upon  the  grant;  or  it  may  be  done 
under  The  Code  by  way  of  equitable  counterclaim,  if  all  the 
parties  are  before  the  Court. 

6.  The  Registration  Act  of  1885,  chapter  147  (known  as  the  Connor 
Act),  does  not  apply  to  grants — ^their  registration  Is  reg- 
ulated by  The  Code,  section  2779. 

• 

7.  The  Act  of  1897,  chapter  87.  extending  the  operation  of  section 
2784  of  The  Code,  and  validating  registration  made  subse- 
quent to  formation  of  new  counties,  and  changes  made  in 
county  lines,  applies  to  this  case. 
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CivLL  Action  for  trespass  qtuire  clausum  fregit,  tried  be- 
fore Robinson,  J.,  at  August  Special  T^rm,  1897,  of  Swain 
Superior  Court. 

The  plaintiff  not  being  in  possession,  the  case  turned  upon 
the  issue  of  title.  The  plaintiff  claimed  under  a  grant  to 
W.  L.  Love  issued  in  1872.  The  defendants  claimed  under 
grants  issued  to  Cooper  and  Goodhue  in  1885.  The  grants 
of  both  plaintiff  and  defendants  covered  the  locus  in  quo,  and 
tbe  plaintiff  insisted  as  his  was  the  oldest,  his  title  was  the 
beet.  The  various  grounds  upon  which  the  defendants  in- 
sisted that  the  grant  of  plaintiff  was  invalid  and  that  theirs 
constituted  the  superior  title  are  set  forth  in  the  opinion. 

Verdict  and  judgment  for  plaintiff.  Exception  and  appeal 
by  defendants. 

Messrs.  F.  A,  Sondley,  Ferguson  &  Ferguson  and  J.  W. 
Cooper,  for  appellants. 

Messrs.  Davidson  &  Jones,  for  plaintiff. 

FuRCHEs^  J.  This  is  an  action  of  trespass  qv4ire  clausum 
f regit,  and  the  plaintiff  not  being  in  possession  of  the  lands 
trespasssed  upon,  the  question  of  title  is  involved. 

After  much  skirmishing  between  the  parties  as  to  the  loca- 
tion of  lines  and  as  to  whether  defendants  could  be  held 
liable  for  trespasses  committed  by  their  servants,  the  contest 
became  one  of  title.  Upon  this  field,  each  side  marshaled  its 
forces  and  the  battle  proceeded  with  great  fierceness  and  for 
many  days. 

The  plaintiff  claimed  under  a  grant  to  W.  L.  Love  issued 
in  1872,  while  defendants  claimed  under  several  grants  issued 
to  Cooper  and  Goodhue  in  1885.  The  plaintiff's  grant  (the 
Liove  grant)  is  shown  to  cover  the  locus  in  quo,  while  de- 
fendants' grants  (Cooper  and  Goodhue)  also  cover  the  locus 
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in  qv^y  and  plaintiff  contends  that  as  his  is  the  oldest  grant, 
he  is  entitled  to  recover.  But  defendants  contend  that  he  is 
not  entitled  to  recover  for  that  the  plaintiff's  grant  is  void, 
for  many  reasons,  which  they  assign;  and  for  the  further 
reason  that  their  grants  are  founded  upon  entries  made  by 
one  Davis  in  1S52,  and  are  entitled  to  a  priority  to  the  Love 
grant,  which  was  not  entered  until  1871.  But  it  is  so  mani- 
fest that  the  entries  of  Davis  in  1852  have  no  bearing  on  the 
question  that  we  dispose  of  that  contention  first :  The  Revised 
Code,  which  contained  the  statute  law  with  r^ard  to  entries 
and  grants  in  1852,  provides  that  if  an  entry  is  not  surveyed 
and  a  grant  taken  out  thereon  before  the  31st  of  December 
of  the  second  year  thereafter,  they  shall  be  null  and  void. 
Rev.  Code,  Chapter  47,  sections  8  and  9.  It  is  the  policy  of 
the  State  to  bring  its  public  lands  into  market,  and  it  will 
not  allow  an  enterer  to  hold  even  an  equitable  claim  upon 
them,  by  reason  of  an  entry,  beyond  the  time  limited  by  law 
for  the  perfection  of  title.  Stanly  v.  Biddle,  57  N.  C,  383 ; 
Plemmons  i\  Fore,  37  N.  C,  312.  The  defendants  can  there- 
fore derive  no  benefit  or  relief,  at  law  or  in  equity,  from  the 
Davis  entries.  This  being  so,  the  plaintiff's  right  to  recover 
depends  upon  the  validity  of  the  Love  grant. 

Defendants  claim  that  the  Love  grant  is  void  for  the  reason 
that  the  lands  embraced  therein  are  "Cherokee  Lands"  and 
were  not  the  subject  of  entry  and  grant,  while  they  claim  to 
derive  title  to  a  part  of  the  same  lands,  based  upon  entriee 
made  by  Davis  in  1852.  While  this  may  seem  to  be  incon- 
sistent, it  will  not  benefit  the  plaintiff  if  it  were  true  that  said 
lands  were  not  open  to  entry  and  grant  until  after  1871, 
when  the  entries  in  the  Love  grant  were  made.  If  this  were 
true,  it  would  avoid  the  Love  grant  and  would  also  avoid  the 
grants  imdor  which  defendants  claim.  Stanmere  t\  PoweU, 
35  X.  C,  312.     But  it  seems  that  these  lands  were  open  to 
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entry  and  grant  by  the  Acts  of  1854~'6,  which  had  been  done 
to  a  limited  extent  by  the  Acts  of  1852.  It  is  true  that  the 
Acts  of  1854-'5  provided  that  not  more  than  640  acres  should 
he  included  in  one  entry.  The  entries  upon  which  the  Love- 
grant  is  based  seem  to  have  observed  the  requirements  of  this, 
statute,  by  not  including  more  than  640  acres  in  any  one 
entry.  But  a  number  of  entries  were  made  adjoining  each 
other,  and  in  making  the  survey  and  plat  for  the  purpose 
of  taking  out  the  grant,  they  were  all  surveyed  together,  and 
but  one  general  boundary  line  made,  which  included  the 
several  entries.  The  defendants  contend  that  this  was  a  vio- 
lation of  the  statute  and  that  the  grant  is  void  on  this  account. 
But  it  does  not  seem  to  us  that  it  is  so.  The  lands  belonged 
to  the  State,  and  it  had  the  right  to  grant  them ;  it  was  to  its 
interest  to  do  so ;  it  was  the  policy  of  the  State  to  grant  these 
lands  to  bona  fide  citizens  who  would  reside  upon,  clear  and 
improve  them,  and  to  keep  them  out  of  the  hands  of  specu- 
lators as  much  as  possible.  This  policy,  it  seems  to  us,  was 
a  good  one  and  should  have  been  observed,  if  it  was  not.  But 
if  Love  did  not  observe  the  rule  prescribed  by  the  Legislature 
in  its  spirit,  he  seemed  to  have  done  so  in  the  letter,  as  to 
making  the  entries.  And  the  State  has  accepted  his  survey 
made  upon  these  several  entries,  taken  its  pay  and  granted 
him  the  lands.  It  must  therefore  be  supposed  that  the  State 
considered  his  entries  and  his  survey  and  plat  a  substantial 
compliance  with  the  statute,  or  it  must  have  considered  this 
provision  of  the  statute  as  only  directory,  and  the  entries, 
Burvey  and  plat  a  substantial  compliance  with  the  statute. 
However  this  may  be,  they  seem  to  us  to  be  but  irregularities 
that  do  not  vitiate  and  avoid  the  grant.  Such  irregularities 
seem  to  be  expressly  provided  for  in  section  2761  of  The  Code 
and  the  grantee's  title  validated,  if  it  were  defective  as  con- 
tended bv  defendants. 
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It  is  also  contended  by  defendants  that  the  Love  grant  is 
invalid — void — for  the  reason  that  it  appears  from  the  grant 
that  the  boundarv  includes  other  lands  theretofore  granted, 
and  which  are  excepted  from  the  operation  of  that  grant. 
We  do  not  think  so.  If  the  reservations  had  been  general  in 
their  terms,  without  pointing  their  location  or  referring  to 
something  by  which  they  could  be  located,  the  reservations 
would  have  been  void  and  the  grant  would  have  been  operative 
as  to  the  whole  territorv  included  within  its  boundaries. 
Waugh  v.  Richardson,  30  N.  C,  470;  McCormick  v.  Munroe, 
46  X.  C,  13.  But  where  the  reservations  are  located  or  the 
data  is  ffiven  bv  which  thev  mav  be  located,  the  reservation 
is  good  and  the  grant  is  also  good  and  conveys  that  part  of 
the  boundary  not  embraced  in  the  reservations.  McCormick 
w  Munroej  supra.  The  fact  that  it  is  stated  in  the  grant  that 
the  part  reserved  has  heretofore  been  granted,  affords  the  data 
by  which  the  reservations  may  be  located,  and  this  being  so, 
both  the  grant  and  the  reservations  are  good.  But  the  grant 
being  general,  the  burden  is  on  the  party  claiming  the  benefit 
of  the  exception  (the  reservation),  to  locate  the  same,  he  be- 
ing supposed  to  be  in  possession  of  the  prior  grant,  if  he  is 
the  owner.  Bamhardt  v.  Brown,  122  N.  0.,  587 ;  Iron  Co.  v, 
Edwards,  110  N.  C,  353 ;  Qudger  t\  Hensley,  82  K  C,  481. 
So,  if  defendants  claimed  that  their  grants  covered  terri- 
tory within  the  reservations  contained  in  the  Love  grant,  the 
burden  would  be  on  them  to  show  this.  But  defendants  do  not 
claim  under  grants,  or  titles  derived  from  grants  for  the  re- 
served lands  mentioned  in  the  Love  grant. 

They  claim  under  a  grant  to  Cooper  and  Gk)odhu€,  issued 
since  the  Love  grant.  They  claim  that  the  grant  contains  more 
land  than  is  called  for  in  the  entries ;  that  this  is  a  fraud  upon 
the  State  and  that  the  Love  grant  is  void  on  that  account. 
But  when  the  parts  reserved  are  deducted  from  the  amount 
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named  in  the  grant,  it  is  found  that  the  acreage  conveyed  by 
the  grant  is  but  little  more  than  the  amount  stated  to  have 
been  granted.  But  if  the  amount  of  acres  contained  in  the 
grant  were  very  much  greater  than  the  amount  called  for  in 
the  grant,  this  fact  would  not  make  the  grant  void.  Baimhardt 
r.  Brown,  Iron  Co.  v.  Edwards  and  Gudger  t\  Hensley,  supra. 

The  defendants,  being  interested  in  the  lands  covered  by 
their  grants,  and  the  State  no  longer  being  interested  in 
them,  have  a  right  to  bring  an  action  to  vacate  and  set  aside 
plaintiff's  grant.  State  v.  Bland,  123  JST.  C,  739.  But  this 
must  be  done  by  a  direct  proceeding,  and  not  by  a  collateral 
attack  upon  the  grant.  Stanmire  v.  Powell,  supra;  Dugger 
V.  McKesson,  100  N.  C,  1.  This,  it  seems  to  us,  might  be 
done  under  The  Code  by  way  of  equitable  counterclaim,  if 
all  the  necessary  parties  were  before  the  Court.  But  if  they 
could  do  this,  they  have  not  done  so  in  this  case.  The  whole 
effort  of  the  defendants  has  been  to  show  that  the  grant  to 
Love  is  void  and  not  that  it  is  voidable.  If  it  is  void  it  con- 
veys no  title,  and  plaintiff  has  no  cause  of  action  against  de- 
fendants. But  if  it  is  not  void,  though  it  may  be  voidable,  it 
is  good  as  against  defendants  until  it  is  declared  void  by  a 
Court  having  jurisdiction  to  do  so. 

While  defendants  have  the  right  to  bring  an  action  to  set 
aside  the  grant  under  which  plaintiff  claims  title,  it  woidd  do 
them  no  good  to  bring  such  a  suit,  unless  they  have  groimds 
that  would  enable  them  to  maintain  their  action  and  to  have 
the  grant  set  aside. 

The  only  remaining  questions  necessary  to  be  noticed  are 
those  connected  with  the  entries  upon  which  the  Love  grant 
was  taken  out,  and  the  registration  of  this  grant.  The  entries 
were  made  in  Macon  County  and  the  lands  are  in  Swain 
County.  The  grant  was  registered  in  Macon  County  in  1873, 
but  was  not  registered  in  Swain  County  until  1889.     The 
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defendants'  ^rant  was  registered  in  Swain  County  in  1885. 
The  defendants  contend  that,  leaving  out  of  consideration  all 
other  questions,  they  are  the  owners  of  the  land  covered  by 
their  grants,  under  Chapter  147  of  the  Acts  of  1885,  as  their 
grants  were  registered  first  in  Swain  County  and  without 
notice  of  plaintiff's  title.  This  question  seems  not  to  have 
been  developed  on  the  trial,  and  if  the  case  hinged  upon  the 
(Connor)  Act  of  1885  it  may  be  that  we  would  have  to  send 
it  back  that  the  point  might  be  developed,  and  the  question  of 
notice  presented  and  tried  by  the  jury.  But  as  it  does  not 
seem  to  depend  on  the  Act  of  1885,  it  was  not  necessary  to 
have  that  issue  submitted  and  passed  upon  at  the  trial. 

These  lands  were  all  in  Macon  County  until  the  erection 
of  the  county  of  Swain.  This  was  done  by  the  Greneral  As- 
sembly in  February,  1871,  but  it  was  provided  that  the 
county  government  of  Macon  County  should  extend  over  the 
territorv  of  the  new  county  until  it  should  elect  its  county 
officers  and  they  should  be  qualified  and  inducted  into  office 
in  June,  1871.  The  entries,  surveys  and  plats  for  the  Love 
grant  were  all  made  before  the  time  fixed  for  the  organiza- 
tion of  Swain  Coimtv.  Therefore  the  entries  were  made  in 
Macon  County,  and  the  surveys  and  plats  made  by  the  sur- 
veyor of  Macon  County.  This  seems  to  have  been  proper, 
and  the  only  place  the  entries  could  have  been  made,  and  the 
surveyor  of  Macon  County  was  the  proper  officer  to  make  the 
surveys  and  plats.  The  grant  was  not  issued  until  the  2d  of 
May,  1872,  but  it  was  issued  upon  the  entries,  surveys  and 
plat«  in  Macon  County.  This  grant  was  registered  in  Macon 
County  in  1873,  but  was  not  roistered  in  the  new  county  of 
Swain  imtil  1879.  It  was  not  void,  but  good.  McMillan  v. 
Oamhill,  106  K.  C,  359. 

Upon  examination  it  is  foimd  that  the  Act  of  1885  repealed 
section  1245  of  The  Code  and  is  substituted  in  its  place,  while 
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the  statute  providing  for  the  registration  of  grants  is  section 
2779  of  The  Code,  thus  showing  that  the  Act  of  1885  had 
nothing  to  do  with  the  registration  of  grants  from  the  State. 
The  Act  of  1886  does  not  use  language  applicable  to  a  grant ; 
it  uses  the  term  "conveyance  of  land"  from  the  "donor,  bar- 
gainor or  lessor,"  showing  that  grants  from  the  State  were 
not  in  the  mind  of  the  draftsman  or  the  minds  of  the  Legisla- 
ture when  the  Act  was  passed.  This  being  so,  the  law  with 
regard  to  the  registration  of  grants  remained  as  it  was  before 
the  passage  of  the  Act  of  1885,  and  the  fact  that  defendants^ 
grants  were  registered  in  Swain  Coimty  before  the  grant  to 
Ijove  was  registered  in  that  county  did  not  give  them  the 
title.  And  as  the  registration  of  defendants'  grants  did  not 
give  them  the  title,  whenever  the  Love  grant  was  registered 
it  gave  the  grantee  Love  the  title.  McMillan  v»  Oambill,  106 
N.  C,  359.  But  it  was  registered  in  Swain  County  in  1879 
and  it  seems  that  if  there  was  any  doubt  as  to  the  right  to 
transfer  this  registration  from  Macon  to  Swain  County,  that 
any  such  doubt  must  be  removed  by  the  Act  of  1897,  Chap- 
ter 37. 

The  plaintiff,  having  shown  title  in  himself  to  the  lands 
trespassed  upon,  is  entitled  to  recover  damages  out  of  defend- 
ants for  the  trespass.     The  judgment  must  be  affirmed. 
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JAMBS  H.  MERRIMON    and    B.    STERNBERGBR  y.  A.  H.    I/T- 

MAN   et   al. 

(Decided  April  11, 1899). 

Tax  Title^^Redemption. 

Where  land  has  been  sold  for  taxes  and  bid  off  by  the  County  Oom- 
miaeioners,  but  is  redeemed  for  the  owners,  by  payment  of 
taxes,  interest  and  costs,  although  some  time  after  the  time 
limited  by  law,  a  subsequent  order  to  the  tax  collector  to 
make  a  deed  to  another  party  is  Invalid,  and  the  deed  is  of 
no  effect 

OiviL  AoTioir  for  recovery  of  land,  tried  before  Hohe,  J., 
at  July  Special  Term,  1898,  of  Buncoicbb  Superior  Court 

The  plaintiffs  daizned  the  land  known  as  the  Biverride 
Park,  in  A^heville,  by  purchase  and  deed  from  C.  £.  Graham, 
trustee  of  Katt  Atkinson  and  P.  F.  Fatten,  at  sale  made  Au- 
gust 10,  1895.  The  defendants  claimed  under  tax  deed  of 
J.  H.  Weaver,  Tax  Collector  of  Buncombe  County,  dated 
April  17,  1895.  The  tax  sale  was  for  the  taxes  of  1892  and 
was  made  by  D.  L.  Reynolds,  Tax  Collector,  on  22d  May, 
1893,  and  the  land  was  bid  off  by  the  county.  On  12th 
March,  1895,  Graham,  the  trustee,  paid  Weaver,  the  Tax 
Collector,  the  taxes  in  full,  due  upon  the  land  for  1892,  and 
Weaver  entered  the  fact  of  redemption  upon  his  'TRedemp- 
tion  Book." 

On  April  1,  1895,  the  County  Commissioners  passed  this 
order:  "Ordered  that  J.  H.  Weaver,  Tax  Collector,  be  in- 
structed to  transfer  to  A.  H.  &  C.  £.  Lyman  all  the  tax  sales 
for  1892  and  1893,  making  deeds  for  1892  sales  and  certifi- 
cates for  1893 — ^the  certificates  to  be  paid  for  now;  the  deeds 
to  be  paid  for  by  June  1, 1895." 
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It  was  in  pursuance  of  this  order  that  Weaver  made  the 
deed  to  the  defendants  of  April  17,  1895.  There  was  consid- 
erable contention  and  evidence  pro  and  con  whether  this  deed 
had  a  seal  to  it  at  the  time  of  execution.  In  response  to  an 
issue  the  jury  found  it  was  affixed  in  the  fall  of  1896.  The 
case,  however,  turned  upon  the  effect  of  the  tardy  payment  of 
the  taxes  of  1892  by  Graham,  trustee,  in  1895.  The  defend- 
ants contended  that  such  payment  was  made  without  author- 
ity on  the  part  of  Weaver,  then  Tax  Collector,  to  receive  the 
taxes,  interest  and  costs,  in  redemption  of  the  property. 

The  fifth  issue  was:  ^^Are  plaintiffs  owners  of  land  sued 
for  and  described  in  complaint  ?"  His  Honor  instructed  the 
jury  that  if  they  believed  all  the  evidence,  to  answer  this  issue 
'Tee,"  which  they  did. 

Defendants  excepted.  Judgment  for  palintiffs.  Appeal  by 
defendants. 

Messrs.  Danidson  &  Jones,  and  Shepherd  &  Bushes,  for 
appellants. 

Messrs.  Merrimon  &  Merrimon  and  W,  B.  Owyn,  for 
plaintiffs. 

MoNTOOMKnT^  J.  This  action  was  brought  for  the  recovery 
of  the  possession  of  certain  real  estate  situated  in  the  City 
of  Asheville,  North  Carolina,  the  right  of  the  plaintiffs  to  re- 
cover being  resisted  by  the  defendants,  who  claim  the  property 
under  a  certain  deed  executed  by  J.  H.  Weaver,  once  a  tax 
collector  of  Buncombe  County,  the  deed  bearing  date  the  17th 
of  April,  1895. 

In  making  out  their  title  to  the  property  the  plaintiffs  in- 
troduced as  one  of  the  evidences  a  deed  of  trust  dated  May  30, 
1892,from  Natt  Atkinson  and  wife  and  P.  E.  Patton  and  wife 
to  C.  E.  Graham.    One  of  the  exceptions  of  the  defendants 
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ie  to  tbe  ruling  of  his  Honor  in  receiving  this  deed  in  evi- 
dence. The  exception  is  that  the  deed  was  not  properly  Fes- 
tered because  the  probate  failed  to  direct  its  registration.  A 
copy  of  the  deed  is  not  in  the  case  on  appeal  nor  is  the  lan- 
guage of  the  probate  set  out  so  that  we  can  see  whether  the 
same  embraced  an  order  for  registration  in  sufficient  form. 
The  exception  is  not  in  such  a  shape  as  that  we  can  take  notice 
of  it.  However,  there  is  no  reference  to  the  exception  in  the 
brief  of  the  defendant  and  it  may  be  presumed  that  it  was 
abandoned.  The  deed  was  in  fact  registered,  and  there  is 
nothing  before  us  upon  which  we  could  say  that  it  was  regis- 
tered improperly.  That  was  the  only  objection  made  to  the 
plaintiff's  evidences  of  title;  and  unless  the  deed  from  the 
Tax  Collector  to  the  defendant  is  such  a  one  as  to  convey  the 
property  to  the  defendant  the  plaintiffs  have  made  out  their 
title  and  are  entitled  to  the  possession  of  the  property. 

It  appeared  in  the  case  that  the  property  was  sold  by  D.  L. 
Reynolds  in  1893,  and  bid  off  by  the  County  Conmiissioners 
of  Buncombe ;  that  some  time  after  the  time  in  which  the  law 
allows  the  redemption  of  real  estate  which  has  been  sold  for 
taxes,  by  the  owners,  the  (Commissioners  ordered  Weaver  to 
make  a  deed  for  the  property,  and  that  the  same  was  done, 
the  deed  bearing  date  the  17th  of  April,  1896.  The  jury, 
however,  found  in  response  to  the  4th  issue,  that  the  prop- 
erty had  been  redeemed  at  the  time  the  defendant  took  his 
deed  for  the  same. 

The  defendants  contended  that  the  instructions  of  his 
Honor  upon  the  4th  issue  were  erroneous,  alleging  that  there 
was  no  evidence  tending  to  show  that  Weaver,  the  Tax  Col- 
lector, had  any  authority  from  the  Commissioners  to  receive 
from  the  plaintiffs  the  taxes,  interest  and  costs  in  redempticm 
of  the  property.  The  evidence  was  not  as  direct  and  as  clear 
as  it  might  have  been  on  the  point,  but  we  are  of  the  opinion 
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that  it  was  siiflicient  to  be  submitted  to  the  jury.  Weaver 
himself  testified  that  he  did  not  have  the  tax-books  for  1892 
in  his  hands  when  he  received  from  the  plaintiffs  the  taxes 
of  1892,  but  he  said  he  received  redemption  money,  and 
throughout  his  testimony  he  constantly  referred  to  the  re- 
demption book  and  to  his  receiving  money  upon  it. 

The  property  having  been  redeemed  by  the  plaintiffs  before 
the  order  of  the  County  Commissioners  was  made  directing 
the  Tax  Collector,  Weaver,  to  make  a  deed  to  the  property  to 
the  defendants  (even  if  the  order  was  of  any  validity)  the 
deed  was  of  no  effect,  and  his  Honor's  instruction  to  the  jury 
to  answer  the  fifth  issue,  "Are  the  plaintiffs  owners  of  the 
land  sued  for  and  described  in  the  complaint  ?",  "Yes,"  if  they 
believed  all  the  evidence  was  correct. 

There  was  no  error.     Affirmed. 


SAMUEL  WITTKOV^SKY  v.   J.   W.   GIDNEY. 
(Decided  April  11, 1899). 

Deed — Husband    and   Wife — Homestead — Notice — Consti- 
tution, Article  X,  Section  8. 

1.  A  deed  executed  by  the  homesteader  without  the  Joinder  of  his 

wife  is  not  vaUd.    Constitution,  Article  X,  section  8. 

2.  A  party  taking  with  notice  of  an  equity  takes  subject  to  that 

equity,  and  the  rule  of  priority,  which  governs  transfers  and 
charges  of  an  equitable  interest,  is  the  same  as  that  govern- 
ing transfers  of  legal  estates — the  order  of  date  prevails. 

8.  If  anything  appears  calculated  to  excite  attention  and  stimulate 
inquiry,  the  party  is  aftected  with  knowledge  of  all  that  the 
inquiry  would  have  disclosed. 

Civil  Action  to  recover  land,  tried  before  Norwood,  J., 
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at  Spring  Term,  1897,  of  Cleveland  Superior  Court  Both 
parties  claimed  under  B.  Justice.  The  plaintiff  claimed 
imder  a  mortgage  executed  by  B.  Justice  and  mfe,  dated 
February  5,  1877,  and  registered  same  day.  It  was  executed 
in  the  presence  and  in  the  oflSce  of  the  defendant,  who  was 
an  attorney-at-law  and  knew  the  land  intended  to  be  embraced 
in  the  mortgage.  It  was  afterwards  discovered  that  a  mistake 
had  been  made  in  the  description,  and  that  the  deed  covered 
an  adjoining  tract  to  that  intended  to  be  conveyed.  The  de- 
fendant was  the  draftsman  of  the  deed.  In  1883  the  plaintiff 
brought  an  action  to  correct  the  mistake  and  to  foreclose  the 
mortgage.  The  defendant  represented  the  mortgagors  as  their 
attorney  and  resisted  a  decree.  The  Court,  however,  decreed 
the  relief  asked  for,  directed  the  mistake  to  be  corrected  and 
ordered  a  sale  to  pay  the  debt  secured.  The  sale  was  made  by 
a  Commissioner,  reported  and  confirmed,  and  deed  directed 
to  be  made  to  the  purchaser,  the  plaintiff,  according  to  the 
corrected  boundaries.  The  deed  was  executed  and  registered 
16th  May,  1888. 

The  defendant  claimed  under  a  mortgage  deed  from  B. 
Justice,  not  signed  by  his  wife,  dated  and  registered  February 
10,  1883,  covering  the  land  in  controversy  and  describing  it 
as  the  homestead  of  Justice,  assigned  under  an  execution 
issued  from  Cleveland  Superior  Court. 

The  wife  of  B.  Justice  died  in  September,  1886.  The  de- 
fendant also  introduced  a  mortgage  deed  for  the  same  land 
from  B.  Justice  to  himself,  dated  September  15,  1888.  This 
deed  was  objected  to  by  plaintiff  on  the  ground  that  defendant 
had  notice  of  his  equity,  but  the  evidence  was  admitted. 

The  defendant  also  read  in  evidence  the  record  of  a  suit 
for  foreclosure  of  his  two  mortgages  from  B.  Justice — decree, 
order  of  sale — sale  by    commissioner,    report,    corfirmation 
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and  deed  to  the  defendant,  the  purchase  covering  the  land 
claimed  by  plaintiff. 

There  were  ntimerons  special  instructions  asked  for  on 
both  sides— some  given  and  some  refused ;  but  after  final  ar- 
gument, and  further  consideration  of  the  case,  his  Honor  in- 
structed the  jury  that  if  they  believed  the  evidence  in  the  case, 
they  should  find  all  the  issues  in  favor  of  plaintiff  and  assess 
his  damages  according  to  the  evidence. 

Verdict  and  judgment  for  plaintiff.    Appeal  by  defendant. 

Messrs.  W.  J.  Montgomery,  Webb  &  Webb,  and  O.  A. 
FricJc,  for  defendant  (appellant). 

Messrs.  Burwell,  Walker  &  Cansler,  and  Jones  A  Tillett, 
for  plaintiff. 

Faiecloth,  G.  J.  Action  for  possession  of  land.  It  is 
not  denied  that  B.  Justice  had  a  good  title.  Both  parties 
claim  under  him,  and  neither  claims  by  any  title  superior  to 
his.  The  plaintiff  owns  all  the  interest  conveyed  to  him 
and  E.  Block.  The  original  defendant,  J.  W.  Qidney,  has 
since  died  and  his  heirs  are  now  parties. 

Facts:  On  February  5,  1877,  B.  Justice  and  wife,  Ma- 
hala,  who  died  in  1886,  agreed  to  convey  by  mortgage  to 
plaintiff  and  E.  Block  a  lot  of  land  (described  in  the  first 
paragraph  of  the  complaint)  containing  125  acres.  On  that 
day  the  defendant  Qidney,  as  attorney  of  Justice,  drew  a 
deed,  and  by  mistake  the  description  embraces  an  adjoin- 
ing tract  containing  200  acres  more  or  less. 

In  1883  (the  day  does  not  clearly  appear)  the  plaintiff 
brought  his  action  against  B.  Justice  and  wife  and  others, 
entitled  Witthowshi  v.  Kiser  et  at,  to  have  said  mistake  cor^ 
rected.  The  matter  was  referred,  and  the  report  of  the 
referee,  finding  that  there  was  a  mistake  in  the  description 
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at  Fall  Term,  1877,  was  confirmed,  and  the  mortgage  of 
February  5,  1877  was  adjudged  to  be  corrected  according 
to  the  report  and  the  original  agreement.  There  was  a  fore- 
closure decree  of  sale  at  the  same  term.  Sale  was  made  and 
the  plaintiff  became  the  purchaser  on  February  6th,  1888, 
and  by  order  a  deed  was  made  to  him  and  registered  May 
16,  1888.  During  the  pendency  of  this  action  the  defend- 
ant, J.  W.  Gidney,  represented  Justice  and  wife  as  one  of 
their  attorneys. 

Both  parties  put  in  evidence  a  mortgage  deed  from  B.  Jus- 
tice not  signed  by  his  wife,  to  defendant,  J.  W.  Gidney,  and 
J.  0.  Gidney,  dated  and  registered  February  10,  1883>  con- 
veying land  described  "as  the  homestead  of  B.  Justice,  being 
the  lands  set  apart  to  the  said  B.  Justice,  as  a  homestead, 
under  an  execution  issued  from  the  Superior  Court  of  Cleve- 
land County."  The  homestead  return  was  also  in  evidence. 
The  land  in  said  return  is  the  same  as  that  described 
in  the  deed  of  February  10,  1883.  Defendant  introduced 
another  mortgage  deed  from  Justice  to  him,  dated  Septem- 
ber 15,  1888,  and  the  record  of  foreclosure  proceedings  of 
the  said  two  mortgages  commenced  July  22,  1890.  It  was 
shown  by  judgment  dockets  that  on  and  prior  to  February 
10,  1883  there  were  several  judgments  against  said  B.  Jus- 
tice which  were  and  are  still  unsatisfied. 

We  have  read  thirty  or  forty  prayers  for  instructions,  but 
we  find  it  unnecessary  to  discuss  them.  Issues  were  sub- 
mitted and  his  Honor  instructed  the  jury  that  if  they  be- 
lieved the  evidence  they  should  answer : 

1.  That  plaintiff  is  the  owner  of  the  land  in  dispute. 

2.  That  defendants  unlawfully  withhold  possession 
thereof. 

3.  That  there  was  a  mistake  by  the  party  in  describing  the 
land  in  the  deed  dated  February  5,  1877. 


r 
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4.  That  defendant  did  not  purchase  the  land  in  contro- 
versy for  value  and  without  notice  of  the  plaintiff^s  equity 
to  correct  said  mortgage  of  February  5,  1877.  Upon  these 
findings  judgment  was  entered  in  favor  of  the  plaintiff. 

The  plaintiff  has  unquestionably  a  good  title  unless  the 
defendant  has  acquired  a  better  one.  So  we  will  look  to  his 
contention.  By  his  deed,  dated  February  10,  1893,  from  B. 
Justice  without  the  wife's  signature,  the  land  assigned  and 
allotted  to  Justice  as  a  homestead  was  conveyed  to  him.  This 
conveyance  was  invalid.  The  Constitution,  Article  X,  sec- 
tion 8,  provides:  "That  no  deed  made  by  the  owner  of  a 
homestead  shall  be  valid  without  the  voluntary  signature 
and  assent  of  his  wife,  signified  on  her  private  examination 

m 

according  to  law,"  and  all  our  statutes  on  this  subject  are 
in  conformity  thereto. 

Whatever  diversity  of  opinion  may  have  been  expressed  by 
members  of  this  Court  on  the  homestead  question,  in  no  in- 
stance has  the  Court  held  that  the  homesteader,  under  such 
facts  as  are  here  presented,  could  convey  the  land  set  apart 
as  his  homestead  without  the  assent  of  his  wife  duly  signi- 
fied; but  the  Court  has  repeatedly  held  that  such  a  convey- 
ance is  invalid  and  passes  no  interest.  Markham  v.  Hicks, 
90  K  C,  204 ;  Castleberry  v.  Maynard,  95  N.  C,  281,  and  a 
number  of  subsequent  cases.  The  first-named  case  was  a 
sale  under  an  execution ;  the  second  was  by  the  homesteader 
himself. 

The  defendant  obtained  another  mortgage  from  Justice, 
dated  September  15,  1888.  The  plaintiff  insists  that  the  de- 
fendant's rights  under  this  deed  were  subject  to  the  plain- 
tiff's legal  and  equitable  rights,  and  upon  investigation  we 
find  that  we  have  to  sustain  the  plaintiff's  contention.  The 
defendant  drafted  the  original  mortgage  deed  of  1877  as  an 
attorney.    He  testified  that  he  knew  where  the  Warlick  land 
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yn»y  and  that  in  taking  his  deed  he  knew  that  Jnstioe's  home- 
stead was  a  part  of  the  Warlick  land.  He,  as  an  attorney, 
appeared  and  resisted  the  action  of  the  plaintiff  for  correctr 
ing  the  mistake,  heretofore  pointed  out,  which  action  was 
closed  by  a  final  decree  before  the  defendant  took  his  last 
deed. 

We  need  not  discuss  the  principles  of  lis  pendens  either 
at  common  law  or  by  statute,  as  the  above  facts  show  that  the 
defendant  had  not  only  constructive  but  actual  notice  of  the 
pendency  of  plaintiff's  action  to  perfect  his  title  to  the  land 
now  in  dispute,  and  of  plaintiff's  equity. 

^^If  anything  appears  calculated  to  excite  attention  and 
stimulate  inquiry,  the  party  is  affected  with  knowledge  of 
all  that  the  inquiry  would  have  disclosed.  Bunting  v.  Ricks, 
22  N.  C,  180;  2  Pom.  Eq.  Jur.,  680.  A  learned  discussion 
of  the  principles  of  notice  is  found  in  LeNeve  v.  LeNeve, 
2  L.  0.  Eq.,  Part  I,  page  144. 

A  party  taking  with  notice  of  an  equity  takes  subject  to 
that  equity,  and  the  rule  of  priority,  which  governs  transfers 
and  charges  of  an  equitable  interest,  is  the  same  as  that  gov- 
erning transfers  of  legal  estates;  that  is,  that  the  order  of 
date  prevails.  Adams'  Eq.,  146,  148.  This  rule  is  in  an- 
alogy to  the  rule  at  law,  when  different  liens  are  created  by 
docketed  judgments,  levy  or  otherwise,  i.  e.  priority  of  date. 

Affirmed. 
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P.  T.  LEHMAN  and  wife,  S.  E.  LEHMAN,  v.  CICERO  TISE. 

(Decided  April  11, 1899). 

Mortgage — Notes — Judgment — Counterclaim. 

Where  a  counterclaim  consists  of  a  judgment  and  promissory 
notes  against  the  plaintiff,  who  is  examined  as  a  witness, 
and  the  Judgment  is  proved  by  the  record,  and  there  is  no 
contention  over  the  notes,  the  rule  of  preponderance  of  proof 
is  inapplicable — ^they  are  both  established,  and  the  Jury 
should  be  so  told. 

CivxL  AcTiOK  for  damages  for  breach  of  contract,  tried 
before  Coble  J.,  at  May  Term,  1898,  of  Fobsyth  Superior 
Court. 

The  defendant  denied  the  plaintiffs'  cause  of  action  and 
pleaded  counterclaims.  There  were  verdict  and  judgment 
for  plaintiffs  and  exception  and  appeal  by  defendant. 

The  opinion  shows  the  contentions,  evidence,  issue,  charge 
and  e5:ceptions. 

Messrs.  Jones  &  Patterson,  for  defendant  (appellant). 
Messrs,  Watson,  Buxton  &  Watson,  for  plaintiffs. 

MoNTooMERY,  J.  The  plaintiffs  in  their  complaint  al- 
lege that  in  March,  1891,  the  defendant  proposed  to  the  plain- 
tiffs to  convey  to  the  feme  plaintiff  a  certain  lot  of  land  in 
Winston,  N.  C,  and  to  build  a  house  thereon  at  the  cost  of 
$1,250,  and  take  a  note  for  the  purchase  price  secured  by 
mortgage  on  the  property;  that  the  plaintiffs  declined  the 
proposition,  whereupon  the  defendant,  to  induce  the  plaintiffs 
to  make  the  trade,  guaranteed  verbally  that  if  the  plaintiffs 
would  buy  the  property  on  the  terms  proposed,  that  within 
twelve  months  the  property  should  bring  double  the  price 
agreed  to  be  paid  for  it ;  and  that  as  a  further  inducement  to 
the  plaintiffs  to  buy  the  property  the  defendant  promised 
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the  male  plaintiff  that  he  would  give  him  employment  in  his 
furniture  store  and  real  estate  office  at  $75  per  month,  and 
that  he  would  give  to  two  sons  of  the  plaintiffs,  of  the  age  of 
17  and  19  respectively,  employment  in  his  furniture  factory 
at  $1  and  $1.25  respectively,  and  board  until  the  wages  of 
three  should  extinguish  the  debt  for  the  purchase  of  the  prop- 
erty; that  the  proposition  was  accepted,  and  that  the  de- 
fendant, after  procuring  the  note  and  mortgage,  refused  to 
croinply  with  his  contract,  refused  to  make  good  the  guarantee 
as  to  the  increased  value  of  the  property,  and  refused  to  give 
employment  to  the  plaintiff  and  his  sons  as  agreed  upon ;  but 
on  the  other  hand  sold  the  property  by  direction  of  the  Supe- 
rior Court  of  Forsyth  County  in  a  proceeding  brought  to 
foreclose  the  mortgage  and  became  the  purchaser  thereof  him- 
self from  the  commissioner  appointed  by  the  Court. 

The  defendant  in  his  answer  denies  the  allegation  of  the 
complaint,  except  as  to  the  sale  of  the  property  to  the  feme 
plaintiff  and  the  execution  of  the  note  and  the  mortgage  for 
the  purchase  money,  but  without  guarantees  set  out  in  the 
plaintiffs'  complaint,  and  the  sale  by  the  commissioner  and 
the  purchase  of  the  property  by  himself.  The  defendant  in 
his  answer  set  up  two  counterclaims,  one  of  $783  by  judg- 
ment, as  the  balance  due  on  the  judgment  in  the  foreclosure 
proceedings,  and  the  other  in  the  sum  of  $500,  with  accrued 
interest,  due  by  notes  and  mortgage  of  the  plaintiff,  executed 
to  the  defendant  for  the  purchase  of  two  vacant  lota  in 
Winston. 

The  7th  issue  submitted  to  the  jury  was  in  these  words: 
'^What  amount  is  defendant  entitled  to  recover  of  the  plain- 
tiff on  his  counterclaims,"  and  upon  the  instructions  of  his 
Honor  on  that  issue  the  jury  responded,  "Nothing."  The 
defendant  excepted  to  the  instructions,  and  that  exception 
furnishes  the  chief  question  for  us  to  consider. 
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The  defendant  introduced  the  judgment  in  evidence  which 
lie  claimed  as  a  set-off  in  the  action  and  the  notes  of  the  plain- 
tiffs for  the  vacant  lots,  and  testified  that  nothing  had  been 
paid  on  either.  The  male  plaintiff,  himself  a  witness,  made 
no  contention  over  the  notes,  but  did  say  that  before  the  judg- 
ment was  had  in  the  foreclosure  proceedings  he  had  made 
some  payments  on  the  notes  upon  which  the  judgment  was 
afterwards  taken.  Upon  this  condition  of  facts  the  Court 
instructed  the  jury,  upon  the  7th  issue  as  follows : 

"The  plaintiffs  contend  that  the  jury  should  answer  the 
7tli  issue  'Nothing'.  The  jury  are  instructed  that,  if  defend- 
ant has  shown,  by  a  greater  weight  of  the  evidence,  he  is  enti- 
tled to  recover  anything  on  his  counterclaim  they  will  ascer- 
tian  how  inneh  he  is  so  entitled  to  recover  and  give  such  sums 
as  their  answer  to  the  7th  issue.  Defendant  testified  that  he 
sold  the  two  vacant  lots  under  the  mortgage  he  held,  and  bid 
them  off  at  his  own  sale,  and  the  jury  are  instructed  that  by 
such  a  sale  the  relations  of  the  parties  are  not  changed  with 
regard  to  ibe  lots,  and  that  defendant  still  remains  a  mort- 
gagee and  plaintiff  a  mortgagor.  The  defendant  having  the 
right  to  have  the  amount  due  paid,  holding  the  lots  as  secur- 
ity, and  the  plaintiff  being  entitled  to  his  equity  of  redemp- 
tion ;  and  if  he  has  failed  to  show  by  a  preponderance  of  the 
evidence  that  he  is  entitled  to  recover  anything  on  his  coun- 
terclaims, they  will  answer  the  7th  issue,  ^Nothing.' " 

There  was  error  in  the  instruction.  The  rule  of  the  greater 
weight  of  evidence  had  no  application.  The  judgment  was 
proved  as  required  by  law,  and  the  defendant  introduced  the 
notes  of  the  plaintiffs  for  the  vacant  lots  without  any  en- 
dorsed credits,  and  testified  that  nothing  had  been  paid  upon 
them.  The  plaintiff  admitted  the  judgment  and  made  no 
claim  that  the  notes  had  been  paid.  The  jury  should  have 
been  instructed  to  find  the  amount  of  the  judgment  to  be  a 
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86t-oi{  to  which  the  defendant  was  entitled ;  and  further,  that 
if  they  believed  the  notes  for  the  vacant  lots  had  been  exe- 
cuted and  that  no  payments  had  been  made  upon  them,  they 
should  find  the  defendant  was  entitled  to  the  amount  of  the 
notes  and  interest,  as  a  further  setroff . 

It  is  not  neeessary  to  consider  the  other  exceptions.  We 
will  suggesty  however,  that  it  is  not  certain  that  the  plaintiffs 
can  sustain  themselves  as  to  that  part  of  the  action  growing 
out  of  such  a  guarantee  as  the  plaintiffs  allege  that  the  de- 
fendant made  to  them  in  reference  to  the  future  value  of  the 
real  esate  sold  by  the  defendant  to  the  plaintiffs.  As  that 
feature  of  the  case,  however,  embraces  only  a  part  of  the  pres- 
ent cause  of  action,  and  as  a  new  trial  will  have  to  be  granted 
for  the  error  pointed  out,  the  case  will  go  back  for  trial  with- 
out prejudice  on  the  qunere  suggested. 

New  trial. 
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CHARLES  A.  WEBB,  administrator  of  Natt  Atkinson,  v.  HARRIBTT 
N.  ATKINSON,  widow,  and  othors,  cMldren  and 

heirs  of  Natt  Atkinson. 

(Decided   April   11.   1899). 

Fraud — Fraudulent  Conveyances — The  Code,  Section  ms 

— Equity — Administrators. 

1.  Where  the  Itsai  title  to  land  Is  In  an  insolrent  debtor,  and  In  fraud 

o(  hie  creditors  he  conveys  the  land  to  his  wife»  his  adminis- 
trator, under  section  1446  of  The  Code,  could  maintain  an  ac- 
tion at  law  to  have  It  sold  and  converted  into  assets. 

2.  If  such. debtor  bought  the  land  and  had  others  to  convey  the 

title  to  his  wife,  a  Court  of  Law  would  not  reach  the  fraud, 
but  a  Court  exercising  equitable  Jurisdiction  would. 

8.  The  same  oonsequences  attend  conveyancee  without  consideration 
to  the  children  of  an  insolvent  debtor. 

4.  An  administrator,  under  our  laws,  is  so  far  the  representative  of 
the  creditors  of  an  Insolvent  estate  as  to  authorize  him  to 
follow  lands  in  a  Court  of  Equity  into  the  hands  of  a  fraudu- 
lent donee,  and  to  have  them  converted  into  assets. 

6.  The  conveyance  of  land  subject  to  incumbrance  by  an  Insolvent 

debtor  to  his  children  upon  their  promise  to  remove  the  In- 
cumbrance is  without  consideration;  they  take  the  land  sub- 
ject to  the  Incumbrance. 

t.  Oeneral  reputation  of  Insolvency  is  competent  evidence. 

7.  In  a  trial  demanding  heroic  treatment  it  should  be  given — of 

eonvae,  with  faimees  to  the  parties  concerned. 

OiYiL  Action  to  subject  certain  funds  and  lands  in  the 
posaeeeicm  of  the  defendants  as  assets  for  the  payment  of 
debts  of  the  intestate,  alleged  to  be  held  by  them  under  fraud- 
ulent conveyances,  tried  before  Hoke,  J.,  at  July  Special 
Tenn^  1898,  of  Bunookbb  Superior  Court  The  answer  de- 
nies aU  allegations  of  fraud. 
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The  following  issues,  among  others,  were  submitted  to  the 
jury: 

1.  Was  the  said  deed  for  lands  from  Natt  Atkinson  to  his 
sons  made  by  him  with  intent  to  hinder,  delay  and  defraud 
his  creditors.    Ans.  Yes. 

2.  Did  defendants  E.  £.  and  C  B.  Atkinson  purchase  and 
take  a  deed  for  said  Whittier  lands  from  Natt  Atkinson  for 
valuable  consideration,  without  notice  or  knowledge  of  any 
fraud  ?    Answer.    No. 

7.  Has  the  defendant  H.  If.  Atkinson  converted  to  her  own 
use,  and  does  she  now  wrongfully  detain  and  withhold  any 
other  money  or  funds  belonging  to  the  estate  of  Natt  Atkin- 
son ?    and  if  so,  what  amount  ?    Answer.    Yes ;  $5,000. 

The  evidence,  charge  and  exceptions  are  annotated  in  the 
opinion. 

Judgment  in  favor  of  plaintiff.    Appeal  by  defendants. 

Messrs.  Merrimon  &  Merrimon,  for  appellants. 
Mess7's.  J,  C.  Martin,  and  Moore  &  Moore,  for  plaintiff. 

FuRCHES,  J.  This  case  was  before  us  at  Spring  Term, 
1898,  upon  a  judgement  of  nonsuit,  treated  as  a  demurrer 
ore  tenus,  to  the  complaint  (122  N.  C,  683).  Since  that 
time  the  case  has  been  tried  upon  the  facts  elicited,  and  is 
here  again  upon  exceptions  taken  at  the  trial. 

It  is  not  the  practice  of  this  Court  to  review  its  opinion 
rendered  on  a  former  hearing,  upon  a  second  appeal  in  the 
same  case,  and  we  do  not  propose  to  do  so  now.  But  as  the 
brief  of  the  learned  counsel  for  defendants  has  called  in 
question  the  correctness  of  our  former  opinion,  we  propose 
to  notice  it  so  far  as  to  say  that  we  consider  it  our  duty  to  cor- 
rect errors  in  our  opinions  when  found,  let  them  be  pre- 
sented as  they  may.    But  after  a  year's  reflection,  we  see  no 
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error  in  our  former  opinion.  It  seems  to  us  to  be  based  upon 
principles  of  justice  and  sound  reasoning. 

If  the  legal  title  to  the  Graham  land  and  the  Von  Ruck 
land  had  been  in  Natt  Atkinson  and  he  had  conveyed  them  in 
fraud  of  his  creditors  to  hi^  wife,  there  could  be  no  doubt  that 
section  1446  of  The  Code  would  apply,  and  that  the  plaintiff, 
administrator,  could  maintain  his  action  at  law,  and  have 
them  sold  and  converted  into  assets.  If  Katt  Atkinson  were 
living,  his  creditors  could  not  proceed  to  sell  these  lands 
under  execution,  and  acquire  title  to  them  in  that  way,  for 
the  reason  that  the  legal  title  was  not  in  !N'att,  and  the  statute 
of  13  Elizabeth  would  not  apply.  Godwin  v.  Rich,  23  N.  C, 
553.  But  the  fact  that  he  bought  and  had  others  to  convey 
to  his  wife  is  as  much  a  fraud  upon  his  creditors  as  if  he 
had  owned  the  lands  and  conveyed  them  himself.  And  while 
for  technical  reasons,  a  Court  of  Law  could  not  reach  this 
fraud,  a  Court  of  Equity  would.     Goodwin  v.  Rich,  supra. 

The  only  difficulty,  then,  is  the  technical  one  that  the  fraud 
in  one  case  is  reached  at  law,  under  the  statute  of  13th  Eliz- 
abeth, while  in  the  other  case,  it  is  reached  in  a  Court  of 
Equity,  or  a  Court  exercising  equitable  jurisdiction.  The 
fraud  upon  the  creditors  is  the  same  as  if  he  had  conveyed 
the  land  himself.  The  right  of  the  creditors  to  have  them 
subjected  to  the  payment  of  their  debts  is  the  same,  and  the 
defendant  has  no  more  right  to  hold  this  property  so  fraud- 
ulently conveyed  to  her  from  the  creditors  of  her  insolvent 
husband  than  if  he  had  conveyed  them  to  her. 

The  plaintiff  is  so  far  the  representative  of  the  creditors 
of  his  insolvent's  estate,  under  our  laws  as  they  now  stand,  as 
to  authorize  him  to  follow  these  lands  in  a  Court  of  Equity, 
into  the  hands  of  the  fraudulent  donee,  and  to  have  them 
converted  into  assets  for  the  payment  of  intestate's  debts. 

The  principles  are  the  same — ^fraud  on  creditors;  the  ob- 
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ject  to  be  be  attained  is  the  same — ^the  appropriation  of  the 
property  to  the  payment  of  the  debts  of  the  insolvent  in- 
testate; and  such  refinements  as  may  have  stood  in  the  way 
of  such  actions  as  this,  have  been  removed,  and  have  given 
place  to  the  demands  of  common  sense  and  justice.  The 
facts  disclosed  on  the  trial  show  that  Natt  Atkinson,  plain- 
tiff's intestate,  was  hopelessly  insolvent  in  1893 ;  that  he  was 
indebted  in  a  large  amount,  ranging  from  $75,000  to  $90,- 
000,  with  available  property,  for  the  payment  of  debts  not 
exceeding  one-third  of  his  indebtedness;  that  his  creditors 
were  pressing  him  on  all  sides;  that  among  other  debts,  he 
owed  C.  H.  Belvin,  Cashier  of  a  Raleigh  bank,  a  large  debt 
which  was  being  pressed,  and  which,  at  March  Term,  1894, 
of  Buncombe  Court,  was  reduced  to  judgment,  amounting 
to  $14,022.62. 

The  largest  property  the  intestate  owned  was  a  three- 
eighths'  interest  in  a  large  tract  of  land  lying  in  Swain 
County,  known  as  the  Whittier  lands,  and  said  to  contain 
75,000  acres. 

This  tract  of  land  he  conveyed  to  two  of  his  sons,  C.  B. 
and  E.  B.  Atkinson,  in  1893,  while  so  insolvent  and  while 
being  pressed  by  his  creditors.  These  sons  paid  him  nothing 
for  the  Whittier  land,  nor  did  they  promise  to  pay  him  any- 
thing, nor  were  they  able  to  pay  him  anything,  though  the 
consideration  named  in  the  deed,  which  had  no  witness  to  it, 
was  $40,667.  This  land  was  incumbered  to  some  extent 
when  it  was  conveyed  by  Natt  Atkinson  to  his  sons,  and  de- 
fendants offered  evidence  to  show  that  they  promised  to  re- 
move these  incumbrances,  and  it  is  argued  by  defendants  that 
this  was  a  consideration.  But  we  see  no  consideration  in 
this  evidence,  if  true.  It  was  simply  taking  these  lands  sub- 
ject to  the  incumbrances  upon  them.  It  is  not  shown  that 
the  incumbrances  upon  the  lands  were  put  there  by  Natt 
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Atkinson  or  that  he  was  bound  for  them.  As  they  were  in- 
cumbrances they  had  to  be  paid  before  a  clear  title  could  be 
made  to  a  purchaser.  And  it  is  shown  that  C.  B.  and  E.  B. 
Atkinson  had  nothing  with  which  to  discharge  these  incum- 
brances, except  the  Whittier  lands. 

Soon  after  the  conveyance  of  the  Whittier  lands  to  C.  B. 
and  E.  B.  Atkinson  by  their  father,  Natt  0.  B.  Atkinson 
conveyed  his  interest  to  E.  B.  Atkinson,  his  brother  and  co- 
grantee  from  Natt.  This  conveyance  was  without  considera- 
tion. 

About  the  first  of  August.  1894.^  this  Whittier  land  was 
sold  to  a  corporation  engaged  in  the  lumber  business  for  the 
sum  of  $144,000,  out  of  which  the  Atkinsons  realized  the 
sum  of  $15,000  over  and  above  the  liens  upon  the  property, 
and  in  addition  to  this  the  sum  of  $6,000  as  commissions,  of 
which  last  sum  it  seems  that  N^att  was  entitled  to  two-thirds 
and  E.  B.  Atkinson  to  one-third.  This  $15,000  was  paid  to 
Natt  or  paid  into  bank  and  placed  to  his  credit 

On  the  14th  of  August,  1894,  he  paid  the  Cartmell  mort- 
gage of  about  $4,000  out  of  the  Whittier  land  money.  This 
debt  was  a  part  of  the  price  of  the  land  when  bought  of 
Graham,  and  deed  made  to  Mrs.  Atkinson — ^was  her  debt  and 
her  mortgage  that  was  discharged,  leaving  the  legal  title  in 
her. 

On  the  15th  of  August,  1894,  the  intestate,  Natt,  bought 
what  is  called  the  McGrew  tract  from  Von  Ruck,  for  which 
he  paid  out  of  the  Whittier  land  money  $5,097,  and  had  the 
deed  made  to  Mrs.  Atkinson;  and  on  the  29th  of  August, 
1894,  the  intestate  died,  and  soon  thereafter  the  plaintiff 
was  appointed  and  qualified  as  his  administrator.  The  bal- 
ance of  the  Whittier  land  money,  not  paid  out  on  the  Cartnell 
debt  and  to  Von  Ruck  for  the  McGrew  place  was  left  in  the 
hands  of  the  defendant  Harriet  Atkinson;  and  on  the  15th 
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of  September,  1894,  she  bought  what  is  called  the  Ballard 
lot  in  the  City  of  Asheville,  for  which  she  paid  $1,175  out 
of  the  Whittier  land  money  and  took  title  to  herself. 

On  or  about  the  first  of  November,  1894,  she  bougt  a  lot 
or  an  interest  in  a  lot  from  M.  E.  Carter  in  the  City  of  Ashe- 
ville, for  which  she  paid  him  $2,000  out  of  the  Whittier  land 
money,  and  took  the  title  to  herself;  and  the  balance  of  the 
Whittier  land  money  the  jury  find  she  still  has  in  her  hands, 
amounting  to  $5,000. 

Taking  these  facts  to  be  true,  and  the  jury  have  found 
them  to  be  true,  they  develop  and  uncover  a  most  palpable 
fraud.  But  defendants  complain  of  the  charge  of  the  Court 
and  file  many  exceptions,  in  which  it  is  contended  that  the 
charge  contains  erroneous  propositions  of  law;  that  it  ex- 
presses opinions  upon  questions  of  fact,  and  that  it  decides 
issues  of  fact  which  should  have  been  left  to  the  jury  and 
have  been  decided  by  them.  While  the  charge  was  heroic, 
we  are  of  the  opinion  that  it  was  fair  to  the  defendants.  It 
was  given  in  a  trial  demanding  heroic  treatment  and  should 
not  be  condemned  on  that  account  if  it  was  fair  to  the  defend- 
ants. 

The  Court  direetcnl  the  jury,  if  they  believed  the  evidence, 
to  find  the  first  issue,  '*Yos''  and  the  second  issue,  "No."  The 
defendants  complain  of  this  charge.  But  if  it  be  true,  as  the 
jury  found  it  to  be,  that  Natt  Atkinson,  being  notoriously  in- 
solvent, with  his  creditors  pressing  him,  conveyed  the  princi- 
pal part  of  his  estate  to  two  insolvent  sons  without  consider- 
ation ;  that  one  of  thase  sons  soon  thereafter  conveyed  to  the 
other  without  consideration ;  and  that  soon  thereafter  a  sale 
of  this  property  was  effected,  by  which  $15,000  or  $20,000 
was  realized,  and  this  money,  soon  after  its  receipt,  was  paid 
over  to  Natt  Atkinson  or  placed  in  bank  to  his  credit,  and 
that  he  used  and  dealt  with  it  as  his  own,  we  can  see  no 
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ground  for  complaint.  There  was  no  evidence — ^none  that 
oould  have  been  submitted  to  a  jury — controverting  these 
facts.  Wittowsky  v.  Wasson,  71  X.  C,  451 ;  Spruill  v.  Ins, 
Co.,  120  N.  C,  141;  Cable  v.  R.  Co.,  122  N.  C,  892;  Stale 
V.  Oregg,  Ibid,  1082. 

Had  E.  B.  Atkinson,  the  fraudulent  grantee,  held  on  to  the 
Whittier  land  money,  the  fraudulent  grantor  Natt  could  not 
have  recovered  it  out  of  him ;  but  the  creditors  of  Natt,  who 
were  thereby  defrauded  might  have  done  so.  But  this  ques- 
tion is  not  involved  in  this  action,  as  the  fraudulent  grantee^ 
recognizing  the  fact  that  the  money  was  not  his  but  that  it 
was  the  money  of  the  fraudulent  grantor  (his  father),  turned 
it  over  to  him.  It  seems  to  us  that  the  plaintiff's  case  might 
have  rested  here.  The  money  being  back  in  the  hands  of 
Natt,  the  insolvent  debtor,  and  recognized  as  his  by  the 
fraudulent  grantee,  it  then  became  a  question  as  to  whether 
he  could  give  it  to  his  wife  or  not.  As  the  payment  of  the 
Cartmell  debt  was  in  fact  a  gift  to  her  of  that  amount,  the 
purchase  of  the  Von  Ruck  or  McGrew  place  by  him  and  hav- 
ing the  title  made  to  his  wife,  was  a  gift  to  her.  The  balance 
of  this  Whittier  land  money,  left  in  her  hands,  belonged  to 
her  insolvent  husband,  and  she  has  no  right  to  hold  it  from 
his  creditors.  She  had  no  right  to  invest  this  money  in  the 
Bland  lot  or  the  Carter  lot,  and  as  the  money,  with  which  she 
paid  for  them  belongs  to  her  husband's  estate,  the  equitable 
title  vested  in  his  heirs  for  the  benefit  of  his  creditors  and 
made  her  a  trustee.  But  the  Judge  told  the  jury  that  if 
Natt  Atkinson,  being  insolvent  or  greatly  embarrassed  with 
debt^  made  a  conveyance  of  the  Whittier  lands  to  these  two 
sons  without  consideration,  the  law  would  presume  fraud. 
Defendants  complain  of  this  instruction,  but  we  think  it 
sound  law.    Ardmond  v.  Chandley,  119  N.  0.,  575. 

The  Court  allowed  the  plaintiff  to  offer  evidence  of  the 
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general  reputation  of  Natt  Atkinson's  insolvency,  and  the 
defendants  excepted.  But  the  ruling  of  the  Court  in  allowing 
this  evidence  seems  to  be  well  supported  by  authority.  Leak 
V.  Covington,  99  N.  C,  559,  and  many  other  cases. 

The  Court  allowed  declarations  of  the  daughters  (who  are 
also  parties-defendant)  made  in  the  presence  and  hearing 
of  their  mother,  to  be  oflFered  in  evidence,  and  the  defendants 
excepted.  But  the  Court  seems  to  be  sustained  by  Merrill  v. 
Whitman,  110  N.  C,  367;  State  v.  Suggs,  89  K  C,  527; 
Tobacco  V,  McElwee,  96  N.  C,  71. 

The  Court  allowed  in  evidence  declarations  of  Natt  Atkin- 
son made  in  the  presence  of  E.  B.  and  C.  B.  Atkinson,  and 
the  defendants  excepted.  Biit  the  Court  seems  to  be  sup- 
ported in  this  ruling  by  Ward  v.  Sanders,  23  N.  C,  382,  and 
by  the  authorities  cited  above. 

It  does  not  seem  to  us  that  any  of  this  evidence  objected 
to  did  or  could  have  affected  the  merits  of  the  case.  But  we 
have  considered  it  as  if  it  could. 

The  whole  defence  has  been  made  upon  technical  grounds, 
and  we  are  sure  that  the  defendants  have  no  reason  to  com- 
plain at  the  manner  in  which  this  defence  has  been  made. 
And  this  is  intended,  not  as  a  reflection  upon,  but  as  a  com- 
pliment to  the  able  management  of  the  defence.  But  when 
the  case  is  stripped  of  these  technical  objections  it  leaves  ex- 
posed to  view  a  most  palpable  fraud. 

The  judgment  must  be  affirmed. 
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PICKETT  LEAK  v.  CAROLINA  CENTRAL  RAILROAD  CO. 

(Decided  April  11,  1899). 

Employer  and  Employee — Reasonable  Care  Required  of 
Both — Negligence — Contributory  Negligence. 

1.  It  is  the  duty  of  a  railroad  company  to  have  a  "foreign  car"  as 

well  as  Its  own  property  inspected  before  using  it  for  either 
passengers  or  employees — its  liability  for  defects  causing  in- 
Jury  to  either  is  the  same  in  both  cases. 

2.  Both  employer  and  employee  are  bound  to  use  reasonable  care 

— such  care  as  a  prudent  man  would  ordinarily  use  under 
similar  circumstances,  and  it  is  usually  a  mixed  question  of 
law  and  fact  to  be  determined  by  the  Jury  under  proper  in- 
structions from  the  Court. 

8.  A  charge.  '*That  the  law  imposes  upon  the  employer  the  duty  of 
exercising  greater  care  of  protecting  the  employee  from  in- 
Jury  due  to  the  derective  condition  of  appliances  than  is  re- 
quired of  the  employee  in  guarding  against  accident"  is  too 
general  and  calculated  to  mislead  th^  Jury. 

4.  Where  an  employee,  hastily  mounting  a  freight  car  in  the  per- 
formance of  duties  required  of  him.  had  no  time  or  oppor- 
tunity to  inspect  the  stirrup  before  putting  his  foot  on  it, 
he  was  not  guilty  of  contributory  negligence  unless  it  had 
been  palpably  defective,  as  broken  and  hanging  down. 

Civil  Action  for  damages  for  personal  injuries  sustained 
by  alleged  negligence  of  defendant,  tried  before  Greene,  J., 
at  March  Term,  1898,  of  Mecklenbubg  Superior  Court. 

The  complaint  alleged  that  the  plaintiff  was  a  car  coupler 
and  switchman  in  the  service  of  the  defendant  on  September 
10,  1896,  and  was  instructed  by  the  engineer  in  charge  of  the 
switch  engine,  under  whose  orders  he  was,  to  open  a  switch 
connecting  two  tracks  in  the  yard  of  the  passenger  depot,  in 
Charlotte,  for  the  purpose  of  taking  certain  cars  from  the 
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main  track  to  a  side  track,  and  that  he  was  also  instructed 
by  him  to  get  on  the  first  car  of  the  train  that  moved  over 
the  switch,  and  while  it  was  moving;  that  he  opened  the 
switch,  and  when  the  first  car  came  over  the  switch,  as  in- 
structed, attempted  to  get  aboard  the  same,  and  to  enable  him 
to  do  so  placed  his  left  foot  upon  the  stirrup  at  the  end  of 
the  car  and  caught  hold  of  the  handles  fixed  above  the  stir- 
rup, or  iron  step;  that  when  his  weight  was  put  upon  the 
stirrup,  owing  to  its  negligent  and  faulty  construction,  it  gave 
way  or  yielded  to  the  pressure,  so  that  his  foot  slipped  from 
the  same  on  to  the  track,  in  front  of  a  moving  wheel  of  the 
car,  and  was  so  greatly  mashed  and  mangled  that  all  his  toes 
except  the  great  toe  had  to  be  amputated. 

The  answer  denied  n^ligenoe  on  the  part  of  the  defendant 
and  alleges  contributory  negligence  on  the  part  of  the  plain- 
tiff. In  regard  to  the  condition  of  the  stirrup  or  step  alleged 
b  ythe  plaintiff  to  be  out  of  order,  the  answer  says  if  it  was  de- 
fective, the  plaintiff  negligently  failed  to  discover  said  de- 
fect and  failed  to  exercise  due  and  proper  care  in  the  use  of 
the  said  stirrup,  when  the  exercise  of  due  care  on  his  part 
would  have  prevented  .any  injury  to  him;  and  further,  that 
plaintiff  carelessly  and  negligently  stepped  upon  the  stirrup 
in  such  a  manner  as  to  cause  him  to  slip  therefrom  and  to 
receive  the  injury  of  which  he  complains. 

The  evidence  was  conflicting.  That  of  the  plaintiff  tended 
to  prove  that  the  plaintiff,  acting  under  orders,  went  to 
change  a  switch  to  put  in  a  car ;  he  changed  the  switch  and 
the  engine  was  coming  back,  and  he  went  to  get  on  the  car, 
and  the  stirrup  was  loose,  and  he  got  hold  and  went  to  jimip 
up  and  it  swung  under  the  car  and  let  his  foot  down  on  the 
track  and  it  was  crushed  imder  the  wheel.  The  car  was  a 
coal  car  not  belonging  to  this  road ;  had  been  run  in  the  depot 
the  day  before,  and  this  was  the  first  time  plaintiff  had  any- 
thing to  do  with  it. 
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The  evidence  of  defendant  tended  to  prove  that  this  partio- 
nlar  car  had  been  carefully  inspected  by  a  competent  car  in- 
spector and  that  it  v^as  found  in  good  condition,  stirrup  and 
all,  previous  to  injury. 

A  special  instruction  asked  for  by  plaintiff  and  given  by 
the  Court  is  stated  in  the  opinion.  The  defendant  excepted. 
The  issues  and  responses  are  as  follows : 

1.  Was  the  plaintiff  injured  by  the  negligence  of  defend- 
ant?    Answer.  Yes. 

2.  Did  plaintiff  contribute  to  his  injury  by  his  negli- 
gence ?   Answer.     No. 

3.  What  are  plaintiff's  damages  ?    Answer  $600. 
Judgment  accordingly  and  appeal  by  defendant. 

Messrs.  Burwell,  Walker  &  Cansler,  for  appellant. 
Messrs.  Jones  &  Tillett,  for  plaintiff. 

• 

Douglas,  J.  The  plaintiff  was  a  brakeman  and  switch- 
man, and  his  contention  is  that,  in  attempting  in  the  dis- 
charge of  his  duties  to  get  on  the  car  while  in  slow  motion, 
the  "stirrup"  under  the  comer  of  the  car,  provided  for  his 
use,  was  defective,  and  when  he  put  his  foot  upon  it,  gave 
way,  precipitating  him  on  the  rail  whereby  his  foot  was 
crushed  by  the  car  wheel.  The  Court  properly  instructed 
the  jury  that  the  fact  that  this  was  a  "foreign'*  car  {%.  e.  a 
car  belonging  on  another  road)  was  no  defence,  for  it  was 
the  defendant's  duty  to  have  such  car  as  well  as  its  own  in- 
spected before  using  it  for  passengers  or  employees,  and  its 
liability  for  defects  is  the  same  in  both  cases.  Mason  v. 
Railroad,  111  N.  C,  482 ;  Miller  v.  Railroad,  99  N.  Y., 
657 ;  Jones  v.  Railroad,  92  N.  Y.,  628.  Indeed  the  plain- 
tiff could  sue  both  companies  {Railroad  v.  Snider,  60  Am. 
State  Rep.,  700),  and  if  it  was  the  fault  of  the  first  company 
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the  latter  could  recover  against  it.  Moore  v.  BaUroad,  24 
Am.  State  Rep.,  194.  In  Johnson  v.  Railroad,  81  N.  C, 
453,  where  a  brakeman  was  injured  by  the  breaking  of  the 
rod  from  a  defect  discoverable  upon  an  ordinarily  carefxd 
inspection,  but  which  was  unknown  both  to  plaintiff  and  de- 
fendant, and  the  plaintiff  had  no  reasonable  opportunity  for 
inspection,  it  was  held  that  the  defendant  was  liable  because 
it  had  failed  to  have  the  rod  inspected.  Here,  the  plaintiff, 
hastily  mounting  the  car  in  the  performance  of  the  duties 
required  of  him,  had  no  time  or  opportunity  to  inspect  the 
stirrup  before  putting  his  foot  on  it,  and  was  not  liable  for 
contributory  negligence  unless  it  had  been  palpably  defec- 
tive, as  broken  and  hanging  down. 

But  we  think  that  the  third  prayer  for  instruction  given 
by  the  Court  at  the  request  of  the  plaintiff,  was  too  general 
in  its  terms  and  therefore  liable  to  mislead  the  jury.  It  is  as 
follows :  "That  the  law  imposes  upon  the  employer  the  duty 
of  exercising  greater  care  of  protecting  the  employee  from 
injury  due  to  the  defective  condition  of  appliances  than  is 
required  of  the  employee  in  guarding  against  accident." 
This  may  or  may  not  be  true,  according  to  circumstances. 
The  true  rule  is  that  both  are  bound  to  use  reasonable  care 
— such  care  as  a  prudent  man  would  ordinarily  use  under 
similar  circumstances;  and  the  relative  degree  of  care  re- 
quired depends  upon  a  consideration  of  all  the  circumstances 
surrounding  the  respective  parties.  This  is  nearly  always 
a  mixed  question  of  law  and  fact  to  be  determined  by  the 
jury  under  proper  instructions  from  the  Court. 

For  this  error  in  the  charge  of  his  Honor,  a  new  trial 
must  be  ordered. 

New  trial. 
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ANNA  CASHION  v.  WESTERN  UNION  TELEGRAPH  COMPANY. 

(Decided  April  11,  1899). 

Damages — Telegram — Mental  Anguish. 

1.  It  is  not  necessary  to  disclose  the  relation  of  the  parties  In  the 

message  in  order  to  recover  damages  for  mental  anguish, 
presumed  or  proved,  in  consequence  of  negligence  in  its  de- 
livery. 

2.  The  failure  to  promptly  deliver  a  telegram  is  not  only  a  breach  of 

contract,  but  also  a  failure  to  perform  a  duty  which  rests 
upon  the  telegraph  company  as  a  servant  of  the  people. 

Civil.  Action  for  damages  as  compensation  for  mental 
anguish  occasioned  by  negligence  of  defendant  in  delivering 
a  tel^ram  sent  at  plaintiff's  instance  to  her  brother-in-law, 
J.  W.  Mock,  tried  before  Shaw,  J.,  at  February  Term,  1899, 
of  the  Superior  Court  of  Iredell  County. 

This  is  the  same  cause  reported  in  123  N.  C,  267,  and 
tried  upon  the  same  two  issues  as  to  negligence  and  damages. 

Copy  of  telegram: 

"MoRGANTON,  N.  C,  August  17,  1897. 

"J.  W.  Mock,  Davidson : 

"Come  at  once ;  Mr.  Cashion  is  dead ;  killed  while  at  work. 

"John  Payne.^' 

The  following  is  the  evidence  material  to  the  case: 

Mrs.  Cashion  testified  as  follows: 

"On  the  17th  day  of  August,  1897,  I  was  living  in  Mor- 
ganton,  N.  C,  with  my  husband  and  infant  child.  About 
3  or  4  o'clock  p.  m.,  of  that  day  my  husband  was  killed  at 
work.     I  asked  Mr.  Payne  to  send  a  message  for  me  to  my 
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brother-in-law,  J.  W.  Mock,  at  Davidson,  N.  C.  Mock  lived 
with  us  at  Morganton ;  was  on  a  visit  to  his  father  at  David- 
son. The  message  was  sent  for  my  use  and  benefit.  I  left 
Morganton  on  the  morning  of  the  18  th  of  August,  about 
5  o'clock ;  came  to  Statesville  with  the  body  of  my  husband, 
which  remained  in  the  depot  at  Statesville  all  day.  I  re- 
ceived no  reply  to  the  message,  or  any  communication  from 
Mr.  Mock.  I  expected  him  on  the  11  p.  m.  train  of  August 
17th,  1897 ;  was  disappointed  by  his  not  coming;  was  greatly 
troubled,  as  I  knew  he  could  help  me  where  no  one  else 
could.  His  failure  to  come  to  Morganton  occasioned  me  ad- 
ditional suflFering  to  that  already  caused  by  the  death  of  my  ^ 
husband.  I  felt  that  I  was  forsaken.  He  was  near  to  me 
and  lived  with  us  and  I  knew  he  could  help  me  more  than 
strangers,  besides  we  were  good  friends." 

On  cross-examination,  witness  testified: 

"I  sent  the  message  to  Mock  because  he  lived  with  us;  I 
knew  he  would  come  to  me,  and  he  knew  where  to  go  when 
he  came.  His  consolation  and  comfort,  because  of  his  being 
a  part  of  our  family,  would  be  more  natural  than  that  of  my 
brothers  living  at  a  distance.  His  failure  to  get  to  Morgan- 
ton  added  to  my  sorrow  and  anguish.  He  was  just  like  a 
member  of  the  family;  had  been  there  and  knew  all  about 
the  place.  I  did  not  know  why  he  did  not  come  or  what  was 
the  matter.  I  did  not  feel  that  he  had  gotten  the  message 
and  refused  to  come." 

J.  W.  Mock  testified: 

"I  am  a  brother-in-law  to  Mrs.  Cashion ;  lived  in  her  house 
at  Morganton,  same  as  where  che  lived.  On  August  17th, 
'97,  I  was  at  Davidson;  received  no  message  on  that  day. 
When  I  saw  Mrs.  Cashion  on  August  18th  at  Statesville  she 
seemed  to  be  in  a  great  deal  of  trouble  and  asked  me  why  I 
did  not  come  to  her  at  Morganton;  wanted    to   know    the 
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reason  I  had  not  answered  the  message  or  written  to  her; 
seemed  to  be  in  a  great  deal  of  pain  because  she  had  not 
heard  from  me  any  way  at  all." 

J.  N*.  Payne  testified  for  the  defendant: 

m 

'^At  Mrs.  Cashion's  request,  I  went  to  the  tel^raph  office 
in  Morganton  on  August  17th,  1897,  and  sent  a  message, 
a  copy  of  which  is  above  set  forth.  Mrs.  Cashion  paid  for 
the  message.  I  told  the  operator  nothing  about  the  message, 
or  the  relationship  between  Mrs.  Cashion  and  Mr.  Mock,  that 
I  remember  of.  I  asked  the  operator  to  send  it  off  at  once. 
The  operator  did  not  ask  me  any  questions  about  where  to 
send  the  message,  or  anything  about  Mrs.  Cashion,  or  Mr. 
Mock.  The  operator  at  Morganton  was  a  new  man,  the  reg- 
ular operator  being  absent  at  that  time." 

Among  other  things,  his  Honor  charged  the  jury :  If  you 
should  answer  the  first  issue,  "Yes ;"  that  the  defendant  com- 
pany was  guilty  of  negligence,  your  answer  as  to  the  second 
issue  can,  under  no  circumstances,  be  more  than  twenty-five 
cents  (the  cost  of  the  tel^ram) — ^his  Honor  assigning  as  the 
reason,  that  there  was  no  evidence  that  the  defendant  com- 
pany had  any  notice  that  the  telegram  was  sent  for  the  bene- 
fit of  the  plaintiff,  or  that  it  had  any  notice  of  the  relation- 
ship existing  between  the  plaintiff  and  said  J.  W.  Mock. 

Plaintiff  excepted.  The  verdict  was  in  favor  of  plaintiff 
for  twenty-five  cents  and  judgment  accordingly.  Plaintiff 
appealed. 

^fpfi8rs,  L.  C.  Caldwell  and  J.  F.  Gamble,  for  plaintiff 
(appellant). 

Messrs,  Jones  &  TUleti,  for  defendant. 

Douglas,  /. . .  This  case  was  here  before,  and  is  reported 
in  123  N.  C.  269.     It  is  now  before  us  on  an  exception  to  the 
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charge  of  the  Court  below,  which  is  stated  in  the  record  as 
follows : 

"The  following  is  the  charge  of  the  Court  pertinent  to  the 
determination  of  the  contention  of  the  parties:  The  plain- 
tiflF  contends  that  by  reason  of  the  delay  in  the  delivery  of 
this  telegram,  her  brother-in-law  was  prevented  from  being 
present  with  her,  and  that  by  reason  of  the  absence  of  her 
brother-in-law  upon  this  occasion  she  suffered  mental 
anguish ;  that  she  suffered  more  than  she  would  have  suffered 
under  the  circumstances,  on  account  of  the  death  of  her  hus- 
band. Now  to  determine  this  question  the  Court  charges 
you  that  there  is  no  presumption  of  law  that  plaintiff  suf- 
fered mental  anguish  on  account  of  the  absence  of  J.  W. 
Mock;  that  the  fact  that  she  stood  in  relation  to  him  as  a 
sister-in-law,  and  the  further  fact  of  his  being  prevented 
from  being  with  her  would  not  have  raised  the  presumption 
that  she  suffered  mental  anguish  on  account  of  his  not 
being  there,  but  the  burden  is  on  the  plaintiff  to  show  by 
the  preponderance  of  the  evidence  that  there  was  existing 
between  plaintiff  and  J.  W.  Mock  such  tender  ties  of  love 
and  affection  as  that  his  presence,  advice  and  sympathy 
with  her  in  Morganton  and  on  the  journey  to  Statesville 
would  have  given  her  comfort  and  consolation  in  her  dis- 
tress and  would  have  prevented  her  from  suffering  to  the 
extent  she  says  that  she  actually  suffered.  But  if  you 
should  find  that  such  a  relation  existed  between  plaintiff 
and  J.  W.  Mock,  yet  as  the  plaintiff  admits  that  she  did 
not  sign  the  telegram,  and  that  her  name  is  not  mentioned  in 
the  telegram,  and  that  Payne  signed  and  sent  the  same  as 
the  agent  of  the  plaintiff,  before  she  can  recover  damages 
for  mental  anguish  occasioned  by  the  failure  of  J.  W.  Mock- 
to  be  present  with  her  upon  this  occasion,  the  burden  is  upon 
the  plaintiff  to  show  by  a  preponderance  of  the  evidence  that 
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at  the  time  the  message  was  delivered  to  the  defendant  com- 
pany the  said  company  was  notified  of  the  fact  that  the  tele- 
gram was  sent  for  the  benefit  of  the  plaintiff,  and  also  of  the 
relations  existing  between  her  and  J.  W.  Mock.  And  the 
Court  charges  you  that  there  is  no  evidence  that  the  defend- 
ant telegraph  company  had  any  notice  that  the  telegram  was 
sent  for  the  benefit  of  the  plaintiff  or  that  it  had  any  notice 
of  the  relationship  existing  between  the  plaintiff  and  the  said 
J.  W.  Mock,  and  your  answer  to  the  second  issue  can  not  be 
more  than  twenty-five  cents — the  cost  of  the  telegram.  The 
plaintiff  does  not  contend  that  there  was  any  physical  injury 
to  herself  resulting  from  the  alleged  negligence,  but  the  alle- 
gation in  the  complaint  is  for  mental  anguish  suffered  by 
her,  and  as  the  plaintiff  has  failed  to  show  that  the  defend- 
ant company  had  notice  that  the  telegram  was  sent  for  her 
benefit,  or  had  notice  of  the  relationship  existing  between  her 
and  J.  W.  Mock,  she  can  not  recover  in  this  action  except  the 
twenty-five  cents  paid  for  the  telegram.  If  you  should 
answer  the  first  issue  'yes,'  that  the  defendant  company  was 
guilty  of  negligence,  your  answer  as  to  the  second  issue  can, 
under  no  circumstances,  be  more  than  twenty-five  cents." 

There  was  a  verdict,  and  the  following  is  the  judgment  of 
the  Court: 

"This  cause  coming  on  to  be  heard  at  this  term  of  the 
Court  before  Shaw,  J.,  and  a  jury,  and  being  heard  upon  the 
whole  record  and  the  following  issues  submitted : 

"1st.  Was  the  defendant  guilty  of  negligence  as  alleged 
in  the  complaint  ?  to  which  the  jury  answered  *yes' ;  and  2nd, 
*What  damage  has  plaintiff  sustained  by  reason  of  the  negli- 
gence of  the  defendant?'  to  which  issue  the  Court  ordered 
the  jury  to  respond,  '25  cents,'  the  amount  paid  for  the 
transmission  of  the  message.  It  is  therefore  adjudged  that 
the  plaintiff  recover  of  the  defendant  the  sum  of  25  cents, 
and  the  costs  of  the  action."     The  plaintiff  appealed. 
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This  directly  presents  the  question  whether  the  plaintiff 
can  recover  damages  for  mental  anguish,  caused  by  the  negli- 
gence of  the  defendant  in  failing  to  promptly  deliver  a  tele- 
gram sent  through  an  agent,  when  the  name  of  the  plaintiff 
was  not  signed  to  the  telegram,  and  when  the  fact  that  it  was 
sent  for  her  was  not  disclosed  to  the  defendant  at  the  time 
the  message  was  sent,  nor  were  her  relations  with  the  addres- 
see then  communicated  to  the  company. 

We  intended  to  decide  this  question  at  the  first  hearing  and 
thought  we  had  done  so,  at  least  by  direct  inference,  but  it 
seems  not  explicitly  enough  to  be  understood.  To  prevent  any 
further  misconstruction  we  say  plainly  she  can  recover,  if 
otherwise  entitled.  In  other  words,  the  failure  to  give  such 
information  was  no  bar  to  the  action  or  to  the  recovery  of 
substantial  damage.  In  Lyne  v.  Telegraph  Company,  123 
N.  C.,129,it  was  held  that  where  a  telegram  relates  to  sickness 
or  death,  it  is  not  necessary  to  disclose  to  the  company  the 
relation  of  the  parties,  as  there  is  a  common  sense  suggestion 
that  it  is  important.  The  same  rule  applies  here.  The 
telegram  in  question  stated  that  Mr.  Cashion  had  been  killed 
while  at  work,  and  on  its  face  suggested  that  it  was  of  unus- 
ual importance  to  somebody.  The  defendant  knew  that 
somewhere  there  was  a  vacant  chair,  that  some  one  the  lonely 
death  watch  was  keeping.  Who  or  where,  it  mattered  not  to 
the  defendant,  as  it  had  no  more  right  to  wrong  one  person 
than  another. 

The  able  counsel  for  the  defendant  relies  upon  Hadley  v. 
Baxendale,  9  Exc.  341,  quoting  as  follows :  "Where  two  par- 
ties have  made  a  contract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive,  in  respect 
of  such  breach  of  contract,  should  be  such  as  may  fairly  and 
reasonably  be  considered,  either  arising  naturally,  i.  e., 
according  to  the  usual  course  of  things  from  such  breach  of 
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contract  itself,  or  such  as  may  be  reasonably  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the  breach  of  it. 
Now,  if  the  special  circumstances  under  which  the  contract 
was  actually  made  were  conmiunicated  by  the  plaintiff  to  the 
defendant  and  thus  kno^vn  to  both  parties,  the  damages 
resulting  from  the  breach  of  such  a  contract,  which  they 
would  reasonably  contemplate,  would  be  the  amount  of  injury 
which  would  ordinarily  follow  a  breach  of  contract  under 
these  special  circumstances  as  known  and  communicated. 
But,  on  the  other  hand,  if  these  special  circumstances  were 
wholly  unknown  to  the  party  breaking  the  contract,  he,  at  the 
most,  could  only  be  supposed  to  have  had  in  his  contempla- 
tion the  amount  of  injury  which  would  arise  generally,  and 
in  the  great  multitude  of  cases  not  affected  by  any  special 
circumstances  from  such  a  breach  of  contract. 

This  rule  is  almost  universally  followed  as  to  all  ordinary 
business  transactions,  but  can  it  have  any  possible  application 
to  the  case  at  bar  ?  We  think  not.  What  probable  damages 
could  Mrs.  Cashion  possibly  have  had  in  contemplation, 
when,  in  the  first  hour  of  her  bereavement,  she  sent  a  tele- 
gram announcing  the  sudden  and  violent  death  of  her  hus- 
band? Surely  she  could  not  be  expected  to  dictate  such  a 
telegram  with  the  cool  deliberation  with  which  a  man  would 
contract  for  the  shipment  of  a  mill-shaft ;  nor  can  her  mental 
anguish  be  measured  by  the  rule  laid  down  in  determining 
the  lost  profits  of  Hadley's  mill.  We  must  admit  that  dam- 
ages for  mental  anguish  are  somewhat  anomalous,  and  the 
extreme  difficulty  of  their  admeasurement  by  any  ordinary 
rule  of  law  has  led  many  jurisdictions  to  reject  the  doctrine. 
We  have  found  it  established  in  this  State  and  feel  compelled 
to  uphold  it  on  the  highest  principles  of  public  policy  and 
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of  private  right,  and  must  give  it  such  a  reasonable  construc- 
tion as  will  enforce  its  legitimate  results. 

One  other  principle  must  be  kept  in  view:  A  telegraph 
company  is  in  the  nature  of  a  common  carrier.  Claiming  and 
exercising  the  right  of  condemnation,  which  can  be  done  only 
for  a  public  purpose,  it  is  thereby  affected  with  a  public 
use.  It  owes  certain  duties  to  the  public  which  are  not 
dependent  upon  a  personal  contract,  but  which  are  imposed 
by  operation  of  law.  A  simple  contract  is  an  agreement 
between  two  parties,  a  drawing  together  of  two  minds  to  a 
conmion  intent,  and  must  be  voluntary  as  well  as  mutual. 
Whenever  a  man,  at  a  proper  time  and  place,  presents  a  tel- 
egram to  the  company  for  transmittal,  and  at  the  same 
time  tenders  the  proper  fee,  the  company  is  bound  to  receive, 
transmit  and  deliver  it  with  reasonable  care  and  diligence.  It 
can  not  refuse  to  receive  it,  and  while  it  may  protect  itself 
by  reasonable  regulations,  it  cannot  insist  upon  a  personal 
contract  contrary  to  its  usual  custom  or  to  public  policy.  As 
was  said  in  Reese  v.  Telegraph  Company^  123  Ind.,  294,  the 
failure  of  the  telegraph  company  to  promptly  deliver  a  tele- 
gram "is  not  a  mere  breach  of  contract,  but  a  failure  to  per- 
form a  duty  which  rests  upon  it  ds  the  servant  of  the  people." 
While  reaffirming  the  doctrine,  we  must  again  earnestly 
caution  juries  against  its  abuse.  The  defendant  is  in  no  way 
responsible  for  the  anguish  suffered  by  the  plaintiff  for  the 
loss  of  her  husband.  All  that  can  possibly  be  charged  to  it 
is  the  injury  resulting  from  a  negligent  failure  to  deliver 
the  telegram,  and  the  jury  in  considering  this  matter  should 
carefully  guard  against  the  sympathy  they  would  naturally 
feel  for  the  widow  and  orphan  child.  However  creditable  to 
them  as  men,  it  must  be  ignored  by  them  as  jurors.  If  the 
defendant  has  been  negligent,  it  is  their  duty  to  give  to  the 
plaintiff  a  fair  recompense  for  the  anguish  she  has  suffered 
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from  such  negligence,  but  from  that  alone ;  and  in  determin- 
ing the  amount,  they  should  render  to  each  party  exact  and 
equal  justice  without  the  shadow  of  generosity,  which  is  not 
a  virtue  when  dealing  with  the  property  of  others. 

The  counsel  for  defendant  argued  before  us  other  questions 
not  presented  by  the  record,  which  we  cannot  properly  con- 
sider. For  error  in  the  charge  of  the  court  a  new  trial  must 
be  ordered. 

New  trial. 


H.  BALK  V.  ISAAC  H.  HARRIS. 
(Decided  April  18,  1899). 

Attachment — Garnishment — Situs  of  Debt. 

1.  For  the  purpose  of  an  attachment  the  situs  of  a  debt  is  where 

the  debtor  resides. 

2.  As  a  general  rule,  the  Courts  of  a  State  can  not  by  service  of 

process  upon  an  Inhabitant  of  another  State,  transiently 
within  their  Jurisdiction,  charge  such  person  as  garnishee; 
but  if  when  so  senred  the  garnishee  have  in  his  possession, 
within  the  State,  money  or  property  of  the  defendant,  or 
has  contracted  to  pay  money  or  deliver  property  within  such 
Jurisdiction,  he  may  be  charged. 

3.  The  Court  entertaining  a  garnishment  must  have  some  Jurisdic- 

tion over  the  thing  garnished. 

Petition  to  Reheab  case  reported  in  122  N.  C,  64. 

31  r.  Chtniei^  F,  Warfxi,  icr  petitioner  (defendant). 
Mr.  John  H.  Small,  contra. 
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Clabk,   J.     This   is   a   petition   to   rehear  the    decision 
reported  in  122  ^:f.  C,  64.  Tho  judgment  of  another  Sraie 
condeitining  the  debt  due  by  J  i  arris  to  Balk  can  only  be  recog- 
nized as  valid  here  when  that  Court  acquired  jurisdiction.  It 
was  not  founded  on  personal  service,  but  it  is  contended  that 
the  Maryland  Court  acquired  jurisdiction  by  attaching  the 
debt  due  Balk  by  serving  notice  upon  Harris,  who  was  tran- 
siently  in  the  city  of    11:1  "^'niure.     The  situs  of  the   debc 
for  purposes  of  taxation,  and  usually  for  all  purposes,  is  with 
the  creditor.     But  there  are  many  States  whose  Courts  hold 
that  for  the  purposes  of  attachment  the  situs  of  the  debt  is 
at  the  residence  or  domicil  of  the  debtor.     The  conflicting 
authorities    are  summed  up  and    arrayed  in  the    notes  to 
Railroad  v.  Smith,  19  L.  R.    A.,  577,   whose   accomplished 
editor  sums  up  a  careful  review  of  the  authorities  as  follows : 
"The  true  doctrine  seems  to  us  to  be  that  no  jurisdiction  can 
be  obtained  to  condemn  a  debt  due  to  a  non-resident  unless 
jurisdiction  of  his  person  is  obtained,  that  is,  that  the  situs 
of  the  debt  for  the  purpose  of  garnishment  is  at  the  residence 
of  the  creditor.     To  hold  that  such  situs  is  with  the  debtor 
seems  against  reason  because  he  has  no  property  in  the  debt 
and  because  it  allows  a  proceeding  to  condemn  one's  property 
to  be  prosecuted  without  notice  to  him,  or  representation  by 
any  one  who  cares  for  the  protection  of  his  interests.       Such 
a  proceeding  seems  unworthy  to  be  called  due  process  of 
law."     There  is  logic  and  force  in  these  views  if  it  were  an 
open  question  with  us,  but  Xorth  Carolina  is  one  of  the 
Stat>os  whose  Courts  have  held  that  for  purposes  of  an  attach- 
ment  the  sUus  of  H   debt     is    where    the    debtor    resides. 
Cooper  V.  Security  Company,  122  X.  C,  463;   Winfree  v. 
Bagley,  102  N".  0.,  515. 

The  apparent  inconsistency  or  hardship  of  such  ruling 
is  much  lessened  by  the  uniform  holding  by  courts  of  that 


N.  C]  FEBRUARY  TERM,  1899.  469 


Balk  i;.  Hajibis. 


line  of  thought  that  the  attachment  of  the  debt  can  only  be 
made  where  the  debtor  resides,  and  can  have  no  validity  if 
levied  upon  him  when  only  passing  through  or  transiently 
in  another  State.  It  is  thus  stated  in  8th  Am.  and  Eng. 
Enc,  1129,  1130:  "Choses  in  action  upon  which  the  gar- 
nishee is  liable  are  not  to  be  considered  as  following  the 
former  wherever  he  may  be  transiently  found,  to  be  there 
taken,  at  the  will  of  a  third  person,  within  a  jurisdiction 
where  neither  such  debtor  nor  his  creditor  resides.  As  a 
general  rule,  therefore,  the  Courts  of  a  State  can  not,  by  their 
service  of  process  upon  an  inhabitant  of  another  State  tran- 
siently within  their  jurisdiction,  charge  such  person  as  gar- 
nishee. But  if  when  so  served  the  garnishee  have  in  his 
possession,  within  the  State,  money  or  property  of  the  defend- 
ant, or  has  contracted  to  pay  money  or  deliver  property 
within  such  jurisdiction,  he  may  be  charged."  This  is  sus- 
tained by  uniform  decisions  (many  of  which  are  there  stated 
in  the  notes)  among  many  others.  Smith  v.  Eaton,  36  Me., 
298;  Lovejoy  v.  Albee,  33  Me.,  415;  Sawyer  v.  Thompson, 
24  N.  H.,  510;  Baxter  v.  Vincent,  6  Vt.,  614;  Ray  v.  Under- 
wood, 3  Pick.,  302 ;  Ilai^t  v,  Anthony,  15  Pick,  445 ;  Cronin 
V.  Foster,  13  R.  T.,  196.  In  the  last  case  it  is  said,  "When  a 
person  transiently  in  another  StSLte  is  sued  for  his  own  debt, 
it  is  a  diflPerent  case.  But  if  a  person  by  garnishment  is  com- 
pelled, in  order  to  satisfy  a  debt  not  his  own,  but  due  from 
one  of  his  creditors,  to  pay  his  own  debt  in  a  mode  very  dif- 
ferent from  that  in  which  he  would  otherwise  have  paid  it, 
it  would  be  a  hardship."  The  Court  proceeding  admits  the 
recognized  exceptions  above  stated  that  the  foreign  Court 
could  acquire  jurisdiction  by  service  upon  a  garnishee  tran- 
siently within  the  State :  (1)  When  the  garnishee  has  personal 
chattels  of  the  debtor  with  him  (which  usually  could  be  at- 
tached without  ganiishjnent)  ;  and  (2)  When  the  debt  due  by 
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the  garnishee  is  contracted  to  be  paid  within  the  State. 
Among  other  cases  to  same  effect,  WHght  v.  Railroad, 
19  Neb.,  175,  in  which  it  is  said  (p.  182)  :  "The  rule  is  weU 
settled  that  garnishment  served  upon  a  non-resident  of  the 
State,  but  tcin])oravilv  within  it,  is  not  effectual  as  an  attach- 
ment," citing  to  same  purpose  Oreen  v.  Bank,  25  Conn.,  451 ; 
Casey  v.  Davis,  100  Mass.,  124;  Sawyer  v.  Thompson, 
24  N.  II.,  510;  Lawrence  v.  Smith,  45  N.  IL,  533;  Nye 
V,  Liscomhe,  21  Pick.,  263 ;  Tingley  v.  Batevfian,  10  Mass., 
343 ;  Jones  v.  Winchester,  6  N.  H.,  497 ;  Matthews  v.  Smith, 
13  Neb.,  190;  Ihmforth  v.  Penny,  3  Met.,  564;  Gold  v.  Rail- 
road, 1  Gray,  424.  In  Bush  v.  Nance,  61  Miss.,  237,  it  is 
said  that  unless  the  debt  of  the  non-resident  garnishee  was 
payable  in  the  State  where  garnisheed  "he  was  not  subject 
to  garnishment  in  that  State,  and  the  writ  served  on  him 
there  was  a  nullity,  and  this  seems  settled  law  by  the  author- 
ities. The  reason  is  that  the  Court  entertaining  a  garnish- 
ment must  have  some  jurisdiction  over  the  thing  garnisheed, 
and  where  the  garnishee  is  a  non-resident,  has  in  his  hands 
no  property  belonging  to  the  principal  debtor,  and  owes  him 
nothing  payable  within  that  State,  the  jurisdiction  is 
defeated.  Such  is  the  well  settled  law.  Drake  on  Attach- 
ment (5th  Ed.)  Section  474-5,  and  cases  there  cited."  This 
is  sustained  bv  reference  to  the  citation  from  Drake  on 
Attachment,  and  also  by  Waples  on  Aattachment,  228. 
There  are  many  other  cases  to  same  effect,  among  them 
Squair  v.  Shea,  26  Ohio  St.,  645 ;  Mobile  v.  Bamhill, 
91  Tenn.,  395 ;  Bank  v.  Railroad,  45  Wis.,  172.  The  defect 
being  jurisdictional,  the  garnishee  cannot  waive  it  "because 
it  is  not  with  him  a  personal  matter,  and  he  has  no  right  to 
prejudice  the  defendant.  Rindge  v.  Oreen,  52  Vt.,  204; 
Waples  Aattachment,  228;  Drake  on  Attachment,  Section 
476. 
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Inasmuch  as  an  attachment  is  in  eflFect  a  proceeding  by  the 
principal  debtor  (the  defendant  in  the  action)  in  the  name  of 
the  plaintiff  against  the  garnishee,  it  is  thus  pifoperly  held 
eyen  in  those  courts  which  hold  that  the  situs  of  a  debt  for 
this  purpose  is  with  the  debtor  (garnishee)  that  the  action 
must  be  brought  where  he  "resides"  or  "has  his  domicile," 
since  it  is  there  that  his  creditor  must  have  sued  him.  One 
or  two  cases  unguardedly  say  the  action  may  be  brought 
"wherever  the  debtor  (garnishee)  may  be  found"  but  the 
context  and  llio  facts  in  those  cases  show  that  they  mean 
where  he  may  be  found  "resident"  or  "domiciled"  as  it  is 
expressly  held  in  all  cases  where  the  point  is  made.  As  upon 
the  uniform  authorities  above  cited  and  others  not  necessary 
to  cite,  the  Maryland  Court  acquired  no  jurisdiction  as 
against  Balk  by  service  of  notice  upon  his  debtor,  Harris, 
who  had  no  tangible  property  of  Balk's  in  his  possession,  and 
was  not  resident  in  that  State,  we  reaffirm  our  former  deci- 
sion, but  after  the  benefit  of  the  able  and  exhaustive  argu- 
ment upon  the  rehearing,  for  an  entirely  different  reason 
from  that  given  on  the  first  hearing. 

Petition  dismissed. 
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F.  B.  MITCHELL  and  wife  et  als.,  caveators,  v.  A.  J.  CORPENINO 

et  als.,  propounders. 

(Decided  April  18,  1899). 

Wills — Caveat — Evidence, 

1.  An  act  of  civility  on  the  part  of  counsel  in  handing  a  Juror  a 

glass  of  water,  at  his  request,  has  no  element  of  Impropriety 
in  it. 

2.  Where  there  is  no  allegation  nor  evidence  of  insanity  as  the 

foundation  of  the  caveat;  but  imbecility  of  mind,  growing 
out  of  weakness  produced  by  protracted  illness,  was  the 
alleged  foundation,  and  there  was  evidence  tending  to  prove  it, 
a  special  instruction  bearing  upon  insanity  only  is  inappli- 
cable. 

3.  It  is  not  required  that  instructions  asked  for  should  be  given 

in  the  very  words  of  the  prayer;  it  is  sufficient  if  fully  and 
fairly  given  in  the  charge  of  the  Court. 

4.  If  the  testatrix  had  a  protracted  illness  which  was  attended  by 

a  gradual  weakening  of  body  and  mind  until  her  death,  and 
if  at  the  time  of  the  execution  of  the  will  there  was  evidence 
tending  to  show  that  she  was  not  of  testamentary  capacity, 
and  so  weak  that  she  had  to  be  lifted  up  to  sign  the  paper — 
evidence  of  her  mental  condition  a  very  few  days  thereafter 
is  some  evidence  of  her  mental  condition  when  the  will  was 
made. 

Issue  of  Devisavit  vel  non,  in  re,  the  Will  of  Lucinda  L. 
Tuttle,  tried  before  Cohle,  J.,  at  Fall  Term,  1898,  of  the 
Superior  Court  of  Caldwell  County.  His  Honor  thus  stated 
the  issue  to  the  jury : 

"The  issue  submitted  to  the  jury  is:  'Is  the  writing 
offered,  the  Will  of  Lucinda  L.  Tuttle,  deceased?'  If  the 
jury  find  from  the  evidence  that  the  writing  offered  was 
written  in  the  lifetime  of  Lucinda  L.  Tuttle;  that  the  said 
writing  was  signed  by  her ;  that  it  was  subscribed  in  her  pres- 
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ence  by  M.  H.  Tuttle  and  J.  M.  Crump  as  witnesses  thereto, 
then  the  jury  will  answer  the  issue,  ^Yes' — ^unless  the  cavea- 
tors have  shown  by  a  great  weight  of  the  evidence,  either  a 
want  of  tesiamentary  capacity  in  the  testatrix,  or  that  undue 
influence  was  exerted  upon  the  testatrix  at  the  time  of  the 
execution  of  the  alleged  Will." 

The  jury  answered  the  issue,  "No." 

The  errors  assigned  by  the  propounders  upon  their  motion 
for  a  new  trial  are  sufficiently  adverted  to  in  the  opinion. 
There  was  judgment  in  accordance  with  the  verdict,  and 
appeal  by  the  propounders. 

No  counsel  for  appellants. 

Mr.  Edmund  Jones,  for  the  caveators. 

MoNTOOMEKY,  J.  The  appellants  were  not  represented 
here  by  counsel  nor  was  there  a  brief  filed  in  their  behalf ;  in 
fact  the  case  on  their  part  seems  to  have  been  abandoned,  and 
upon  our  reviewing  it  we  feel  safe  in  saying  that  in  that 
respect,  at  least,  their  course  was  a  wise  one.  The  first  excep- 
tion was  to  what  the  appellants  call  the  conduct  of  one  of  the 
counsel  of  the  caveators  on  the  trial.  The  offending  lawyer 
during  the  trial,  in  open  court,  went  to  the  water  pitcher  near 
the  jury-box  and  quenched  his  own  thirst  with  a  glass  of 
water;  several  jurors  taking  the  contagion,  gave  him  a  sign 
that  they  too  would  like  to  partake  of  the  cooling  draught, 
whereupon  ho  politely  waited  on  them.  For  which  cause  it 
is  insisted  that  the  Supreme  Court  ought  to  grant  a  new  trial 
of  the  case. 

This  to  us  seems  to  be  trifling  with  the  court. 

The  second  exception  was  to  the  refusal  of  His  Honor  to 
instruct  the  jury  that  "Sanity  is  the  natural  and  usual  condi- 
tion of  the  human  mind,  and  every  person  is  presumed  to  be 
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sane.  If  the  deceased  was  not  insane  then  the  execution  of 
her  Will  was  a  valid  one.''  The  first  sentence  of  the 
requested  instruction  was  taken  word  for  word,  from  the  opin- 
ion of  the  Court  in  the  case  of  Sawyer  v.  Wood,  67  N.  C, 
277.  In  that  case  the  caveat  to  the  Will  was  filed  on  the 
alleged  ground  of  the  insanity  of  the  testator.  In  the  case 
before  us  the  foundation  of  the  caveat  to  the  Will  is  not  the 
alleged  insanity  of  the  testatrix  at  the  time  of  its  execution, 
but  her  imbecility  of  mind,  growing  out  of  weakness  produced 
by  a  long  continued  illness ;  and  there  was  not  a  syllable  of 
the  evidence  introduced  for  the  purpose  of  showing  insanity 
of  the  testatrix,  or  that  tended  to  prove  it.  There  was,  how- 
ever,^ testimony  strongly  tending  to  prove  imbecility — ^total 
mental  incapacity — as  well  as  great  physical  exhaustion  from 
weakness  and  disease.  The  instruction  could  not  have  been 
given  in  any  view  of  the  case. 

The  third  exception  was  to  the  refusal  of  the  court  to 
charge  the  jury  "That  the  caveators  impeaching  the  validity 
of  the  Will  must  affirmatively  show  the  want  of  capacity,  or 
the  exercise  of  undue  influence,  which  is  defined  to  be 
influence  by  fraud  or  force,  and  they  must  show  its  applica- 
tion to  the  making  of  the  Will.  How  this  exception  could 
be  insisted  in  the  face  of  the  instruction  on  the  point  which 
His  Honor  gave  in  the  general  charge,  is  a  puzzle  to  us. 

His  Honor  said : 

"Did  she,  the  said  Lucinda  L.  Tuttle,  at  the  time  of  the  exe- 
cution of  the  script  or  writing  in  question,  have  sufilcient 
mental  capacity  to  understand  the  nature  and  character  of 
the  property  disposed  of?  To  whom  she  was  giving  her 
property  and  how  she  was  disposing  of  the  property  ?  If  so, 
then  she  was  of  sound  mind  and  memory  within  the  meaning 
of  the  law;  if  not,  then  she  had  not  testamentary  capacity. 
The  law  is,  chat  to  be  of  sound  and  disposing  mind  and  mem- 
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ory,  so  as  to  be  capable  of  making  a  valid  will,  the  deceased 
must  at  the  time  of  executing  the  paper  writing  have  had 
sufficient  mental  capacity  to  understand  the  nature  and  char- 
acter of  the  property  disposed  of,  to  whom  she  was  willing  it 
and  how  she  was  disposing  of  her  property.  If  at  the  time 
of  the  alleged  execution  of  the  said  writing  the  said  testatrix 
had  the  capacity  to  know  what  she  was  doing,  and  was  capa- 
ble of  understanding  the  nature  and  character  of  the  property 
disposed  of,  to  whom  and  in  what  way  she  was  disposing  of 
her  property,  then  her  mental  capacity  would  be  sufficient.  On 
the  question  of  undue  influence  the  real  enquiry  to  be  deter- 
mined is:  Did  the  said  Lucinda  L.  Tuttle,  deceased,  make 
and  execute  the  alleged  Will  in  all  its  provisions,  of  her  own 
free  will  and  volition  so  that  it  now  expresses  her  own  wishes 
and  intentions,  or  was  she  constrained  or  coerced  through  the 
undue  influence,  restraint  or  coercion  of  others  in  making  her 
Will,  to  act  against  her  own  desire  and  intention,  as  regards 
the  disposition  of  her  property  or  any  part  of  it.  And  the 
jury  are  instructed  that  the  influence  exercised  over  a  testator 
or  testatrix,  which  the  law  regards  as  undue  or  illegal  must  be 
such  as  to  destroy  her  free  agency  in  the  matter  of  making  the 
will,  but  it  matters  not  how  little  the  influence,  if  her  free 
agency  is  destroyed  it  vitiates  the  act  which  is  the  result  of  it ; 
and  the  amount  of  imdue  influence  which  will  be  sufficient  to 
invalidate  a  will  may  vary  with  the  strength  or  weakness  of 
the  mind  of  the  testatrix,  and  the  influence  which  would  sub- 
due and  control  a  mind  and  will  naturally  weak  or  one  which 
had  become  impaired  by  age,  disease  or  other  cause,  might 
have  no  effect  to  overcome  a  mind  naturally  strong  and  unim- 
paired. The  jury  are  instructed  that  any  influence  exercised 
upon  the  testatrix  if  proved  by  reason  of  which  her  mind  was 
so  embarrassed  and  restrained  in  its  operations  that  she  had 
not  control  of  her  own  opinions  and  wishes  in  respect  to  the 
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disposition  of  her  estate  was  undue  influence  within  the  mean- 
ing of  the  law.  It  is  not,  however,  unlawful  for  one  by 
honest  advice  or  persuasion  to  induce  a  person  to  make  a  Will 
or  to  influence  him  in  the  disposition  of  his  property  by 
Will.  To  vitiate  a  Will  on  account  of  undue  influence  it 
must  appear  from  the  evidence  that  there  was  something 
wrongfully  done  amounting  to  a  species  of  fraud  or  moral 
force  and  cf»ercion  or  other  improper  conduct  destroying  free 
agency,  so  that  the  will  does  not  express  the  real  wishes  of  the 
testatrix  or  testator,  but  those  of  some  other  person. 

Several  exceptions  were  made  to  the  charge  of  His  Honor, 
but  upon  an  examination  of  them  they  are  found  to  be  no 
more  meritorious  than  those  to  the  refusal  of  His  Honor  to 
give  the  special  instructions  requested. 

One  of  the  objections  made  by  the  propounders  to  a  part 
of  the  evidence  is  of  sufficient  importance  to  be  considered. 
The  testatrix  had  been  sick  some  year  or  more,  and  in  bed 
for  the  two  or  three  months  preceding  her  death.  The  evi- 
dence of  the  caveators  tended  to  prove  that  the  mind  and 
body  of  the  testatrix  had  gradually  declined  and  weakened 
from  her  long  and  serious  sickness,  till  her  death ;  and  there 
was  evidence  tending  to  show  that  when  the  will  was  executed 
she  did  not  have  testamentary  capacity,  and  her  bodily 
strength  almost  exhausted.  In  connection  with  that  matter 
a  witness  was  allowed  to  testify,  over  the  objection  of  the 
propounders  (appellants)  that  in  a  very  few  days  after  the 
execution  of  the  Will,  he,  in  company  with  the  pastor  of  the 
testatrix,  went  to  see  her,  and  that  she  was  found  utterly 
unable  to  understand  or  to  comprehend  anything  he  said  to 
her.  If  the  testatrix  had  had  a  protracted  illness  and  there 
had  been  a  crradual  weakening  of  the  body  and  the  mind  until 
death,  and  if  at  the  time  of  the  execution  of  the  Will  she  was 
not  of  testamentary  capacity,  and  so  weak  that  she  had  to  be 


N 


N.  C]  FEBKUAEY  TEEM,  1899.  477 


MiTCHlCLL    V.    COBPENING. 


lifted  up  to  sign  the  paper,  then  we  think  that  her  condition 
of  mind  at  that  time  was  some  evidence  of  what  her  mentfil 
condition  was  when  the  will  was  made.  In  Norwood  v.  Mor- 
row, 20  N.  C,  442,  this  Court  held :  "It  seems  to  us  that  the 
evidence  offered  of  the  bargainor's  declaration,  connected  with 
his  conduct  the  next  day,  was  relevant  and  proper.  When  the 
inquiry  is  whether  a  particular  malady,  mental  or  corporal, 
existed  at  a  particular  time,  its  existence  previously  and  just 
up  to  the  period,  and  its  existence  also  just  afterwards,  fur- 
nished together  the  strongest  presumption  that  the  disease 
was  seated  in  the  system  at  the  given  period."  The  principle 
of  evidence  announced  in  the  last  named  case  is  not  precisely 
like  that  involved  in  this  case,  but  we  think  there  is  an  analogy 
between  them.  There  was  no  error  and  the  judgment  is 
affirmed. 

FuBCHES,  J.,  did  not  sit  on  the  hearing  of  this  case. 
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O.  W.  BROADFOOT  v.  CITY  OF  FAYETTEVILLE. 
(Decided  April  18,  1899). 

Tovms  and  Cities — Old  and  New  Charter — Debts-^Bonds 
and  Coupons — Statute  of  Limitations — Mandamus. 

1.  Debts  due  from  a  municipal  corporation  are  not  extinguished  by 

the  repeal  of  its  charter,  and  still  exist  notwithstanding  that 
repeal. 

2.  When  the  old  charter  is  repealed  and  a  new  one  is  granted,  in 

which  latter  are  bestowed  by  law  all  the  benefits  and  property 
of  the  old,  the  burden  of  the  old  must  be  borne  by  the  new; 
where  the  benefits  are  taken  the  burdens  are  assumed. 

3.  The  City  of  Fayetteville  is  the  successor  of  the  Town  of  Fayette- 

ville,  and  liable  for  its  debts,  and  the  remedies  for  the  en- 
forcement  of  them  existing  when  the  contract  was  made 
must  be  left  unimpaired  by  the  Legislature  unless  a  substan- 
tial equivalent  is  provided. 

4.  The  provisions  in  the  Act  of  1893  Incorporating  the  City  of  Fay- 

etteville, which  prohibit  the  levying  of  taxes  by  the  new 
corporation  for  the  payment  of  the  bonds  issued  by  the  Town 
of  Fayetteville,  are  invalid  and  can  not  be  regarded. 

5.  The  coupons  being  for  interest,  to  become  due  on  the  bonds,  are 

a  part  of  the  bonds  and  partake*  of  their  nature — ^the  bonds 
are  specialties,  and  so  are  the  coupons.  The  same  statute 
of  limitations  (ten  years)  applies  to  both.  In  the  computa- 
tion of  time  the  period  elapsing  between  the  rei>ealing  Act  of 
1881  and  the  reincorporating  Act  of  1893  is  not  to  be  counted, 
ability  to  resort  to  the  Courts  having  been  taken  away  from 
the  creditor  during  that  time. 

6.  The  creditor  is  entitled  to  a  peremptory  mandamus  requiring  the 

proper  city  authorities  to  levy  and  collect  taxes  upon  property 
and  polls  within  the  city,  with  which  to  pay  his  claim. 

Civil  Action  to  enforce  the  payment  of  coupons  matured 
upon  bonds  issued  by  the  old  Town  of  Fayetteville,  tried 
before  Bynum,  /.,  at  Fall    Term,    1898,    of   Cumberland 
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Superior  Court.  The  complaint  alleged  that  the  plaintiff  was 
the  holder  and  owner  of  certain  coupons  matured  upon  bonds 
issued  by  the  old  Town  of  Fayetteville — ^that  the  defendant, 
the  City  of  Fayetteville,  was  the  successor  to  the  Town,  with* 
out  any  addition  to  its  population,  territory  or  taxable 
property  and  succeeding  to  all  its  rights,  privileges,  franchises 
and  property,  and  was  therefore  liable  for  all  its  duties,  bur- 
dens and  debts ;  that  the  defendant,  upon  demand  made,  had 
refused  to  pay  the  plaintiff's  claim,  and  the  relief  asked  is  for 
judgment  and  mandamus.  The  Answer  denied  that  the  City 
of  Fayetteville  was  the  successor  to  the  town  of  Fayetteville, 
or  in  any  way  liable  for  its  debts ;  that  it  had  no  power  under 
its  Charter  to  levy  taxes  for  any  purpose,  and  the  Statute  of 
Limitation  is  pleaded. 

A  jury  trial  was  waived,  and  the  cause  was  submitted  both 
as  to  facts  and  law  to  the  decision  of  His  Honor. 

Judgment 

This  cause  coming  on  to  heard  before  his  Honor  Judge 
Bynum,  a  jury  trial  having  been  waived,  the  following  facts 
were  shown  to  the  court : 

1.  That  plaintiff  held  and  owned  the  coupons  described 
in  the  complaint,  being  coupons  cut  from  certain  bonds  issued 
by  the  town  of  Fayetteville  under  authority  of  law,  and  said 
coupons  being  due  and  payable  within  the  years  1879,  1880 
and  1881. 

2.  That  said  coupons  were  duly  presented  for  payment 
to  the  proper  authorities  of  the  said  town,  and  payment 
refused,  and  that  plaintiff  brought  his  actions  upon  the  same 
against  the  Mayor  and  Commissioners  of  the  town  of  Fayette- 
ville to  Fall  Term,  1880,  and  to  Fall  Term,  1881,  and  that 
these  actions  were  pending  when  the  charter  of  the  said  town 
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was  surrendered  under  the  Act  of  March  5th,  1881,  Private 
Laws  of  1881,  Chapter  58,  page  777. 

3.  That  on  August  Term,  1882,  of  this  Court,  judgment 
was  rendered  in  said  actions  in  favor  of  plaintiff  and  against 
the  Mayor  and  Commissioners  of  tlie  town  of  Fayetteville, 
upon  the  said  coupons  aggregating  $869.97,  with  interest  on 
aggregate  principal,  $742  from  August  28,  1882,  with  costs, 
$25.05,  which  judgment  was  duly  docketed  in  this  Court,  and 
the  coupons  were  filed  in  the  judgment  roll. 

3^.  That  the  taxing  district  of  Fayetteville  was  established 
by  chapter  112,  Private  Acts  of  1883.  Reference  is  hereby 
made  to  the  following  statutes  as  relating  to  this  taxing  dis- 
trict: Chapter  112,  Private  Acts  of  1883;  chapter  86, 
Private  Acts  of  1885 ;  chapter  51,  Private  Acts  of  1887 ; 
chapter  144,  Private  Acts  of  1889 ;  chapter  270,  Private  Acts 
of  1891. 

4.  That  the  present  city  of  Fayetteville,  the  defendant,  was 
duly  chartered  on  the  first  of  March,  1893.  See  Private 
Laws  1893,  chapter  153,  page  231. 

5.  That  the  said  corporation  was  created  by  the  Legis- 
lature for  the  same  general  purposes,  embracing  the  same 
territory,  the  same  population  and  the  same  taxable  property, 
as  the  former  town  of  Fayetteville. 

6.  That  the  plaintiff,  just  before  bringing  this  action,  duly 
presented  the  said  judgments  to  the  defendant  and  notified 
its  Mayor  and  Treasurer  that  the  said  judgments  were  based 
upon  the  said  coupons,  and  that  they  were  filed  in  said  judg- 
ment roll,  and  demanded  payment  of  the  same,  and  that  pay- 
ment of  the  same  was  refused  upon  the  ground  that  defendant 
was  not  liable  for,  and  had  no  authority  in  law  to  pay  the 
same. 

7.  That  this  action  was  begun  on  the  24th  day  of  April, 
1894. 
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.8.  That  the  first  complaint  was  filed  May,  1894,  setting 
forth  the  same  cause  of  action  as  is  set  forth  in  the  amended 
complaint  as  a  first  cause  of  action,  and  the  defendant  in  due 
time  filed  answer  thereto  substantially  as  in  the  amended 
answer,  but  said  answer  has  been  misplaced,  and  can  not  now 
be  produced. 

9.  That  afterwards,  the  plaintiff  on  April  1,  1897,  by  leave 
of  Court,  filed  an  amended  complaint,  in  which  he  for  the 
first  time  set  forth  the  second  and  third  causes  of  action  as 
therein  stated,  and  the  defendant  filed  its  amended  answer 
in  apt  time  and  by  agreement  at  November  Term,  1897. 

10.  That  at  August  Term,  1882,  the  plaintiff  having  pro- 
cured his  judgments  and  mandamuses,  as  contained  in  the 
judgments  of  the  Court,  his  said  two  judgments  were  duly 
docketed,  and  the  cases  retired  from  the  docket. 

Upon  the  foregoing  facts  found,  it  is  considered  and 
adjudged  that  plaintiff's  claim  is  not  barred  by  the  statute  of 
limitation;  that  the  plaintiff  recover  judgment  against  the 
defendant  for  the  sum  of  $869.97,  with  interest  on  $742  from 
August  28,  1882.  and  costs,  $25.05,  together  with  the  costs  of 
this  action  to  be  taxed  by  the  Clerk. 

It  is  further  ordered  and  adjudged  that  a  peremptory 
writ  of  mandamus  issue  out  of  this  court  to  the  defendant, 
commandinfi:  it  forthwith  to  levy  and  collect  a  tax  upon  all 
the  taxable  property  of  defendant,  sufficient  to  pay  the  said 
judgment,  end  to  pay  the  same  into  this  Court  for  the  plain- 
tiff, and  to  make  return  to  the  next  term  of  this  Court. 

Wm.  p.  Bynum^  Jr., 

Judge  Presiding, 

To  this  judgment  the  defendant  excepts  and  appeals  to  the 
Supreme  Court. 

Notice  of  appeal  waived.     Bond  fixed  at  $25. 
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Sy  aggreement,  the  pleadings  and  the  fotegoing  findings 
of  fact  and  judgment,  constitute  the  case  on  appeal. 

The  defendant  files  exceptions  as  appears  in  their  bill  of 
exceptions. 

Wm.  p.  Bynum^  Jb., 

Judge  Presiding.* 

Exceptions  filed    by  Defendant's    Counsel  to  the    Judgmeni 
Rendered, 

The  defendant  excepts  to  the  findings  and  judgment  in  this 
cause  on  all  groimds  apparent  on  the  face  of  the  record,  and 
especially   on   the   following  grounds: 

I.  For  that  the  Court  did  not  adjudge  that  the  plaintiff 
can  not  recover  anything  in  this  action,  because  he  did  not 
bring  his  claim  within  the  special  provisions  of  section  19, 
chapter  112,  Privatei  Laws  of  1883,  as  amended  by  section 
6,  chapter  270,  Private  Laws  of  1891,  to-wit:  That  the  claim 
was  not  presented  for  settlement  under  the  terms  of  the  acts 
cited,  on  or  before  January  1,1893. 

II.  That  tlie  Court  erred  in  his  conclusion  that  the  plain- 
tiflF's  case  is  not  barred  by  the  general  and  special  statutes  of 
limitations  pleaded  by  defendant. 

III.  That  the  Court  erred  in  ordering  the  issuance  of  per- 
emptory writ  of  mandamus,  when  by  the  acts  cited  it  appears 
that  defendant  lias  no  power  to  levy  a  tax. 

IV.  That  the  Court  in  rendering  judgment  in  favor  of 
plaintiff  and  ordering  a  \yT\t  of  mandamus  to  issue,  violated 
the  express  prohibition  of  a  coordinate  branch  of  the  Govern- 
ment, to-wit :  of  tlie  General  Assembly  of  North  Carolina,  as 
contained  in  the  several  Private  Acts  cited  in  the  Court's 
finding  of  fact  and  now  in  force. 

H.  McD.  Robinson, 
N".  W.  Ray, 

Attorneys  for  Defend^anL 
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Messrs.  N.  W.  Ray  and  H.  McD.  Robinson,  for  appellant 
Messrs.  R.  P.  Buxton  and  /.  C.  and  8.  H.   MacRae,  for 
plaintiff. 

MoNTGOMEBY,  J.  Under  the  provisions  of  an  Act  of  the 
General  Assembly  of  the  session  of  1881,  the  Charter  of  the 
town  of  Fayetteville  was  surrendered  and  repealed.  At  itB 
session  in  1883  the  Qeneral  Assembly  created  a  taxing  and 
police  district  out  of  the  territory  included  in  the  boundariee 
of  the  old  town  of  Fayetteville,  the  taxing  and  police  district 
to  be  called  Fayetteville.  Under  the  last  mentioned  Act  all 
of  the  property  of  the  former  town  of  Fayetteville  was  trans- 
ferred to  the  custody  and  control  of  the  Board  of  Cimmission- 
ers  appointed  by  the  General  Assembly.  The  public  build- 
ings, streets  and  squares  and  the  policing  of  the  same  were 
placed  under  the  charge  of  those  Commissioners.  Taxes  were 
levied  by  the  General  Assembly  with  a  specification  as  to  the 
purposes  to  which  they  were  to  be  applied.  The  General 
Assembly,  at  its  session  of  1893,  incorporated  the  inhabitants 
within  the  old  territory  of  the  town  of  Fayetteville  under  the 
name  of  the  City  of  Fayetteville. 

The  plaintiff  in  1880  and  1881,  being  the  owner  of  52  cou- 
pons cut  from  bonds  executed  by  the  town  of  Fayetteville,  pre- 
sented the  same  for  payment,  and  upon  payment  being  refused 
brought  two  actions  against  the  town  of  Fayetteville  to  recover 
the  amounts  due  on  the  coupons.  Judgments  were  rendered  » 
at  August  term,  1882,  of  Cumberland  Superior  Court  in  the 
two  actions  in  favor  of  the  plaintiff,  but  between  the  time 
of  action  begun  and  judgment  rendered  the  charter  of  the  then 
defendant,  the  town  of  Fayetteville,  was  surrendered  and 
repealed. 

The  complaint  in  the  present  action  embraces  three  causes 
of  action.  The  first  is  founded  upon  the  judgments  procured 
in  1882  by  the  plaintiff  against  the  town  of  Fayetteville;  the 
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second  upon  the  coupons  themselves,  upon  which  the  judg- 
ments were  procured,  and  the  third  upon  the  plaintiflf's  alleged 
right  to  have  the  two  cases  against  the  town  of  Fayetteville^ 
which  were  pending  in  the  Superior  Court  of  Cumberland 
County,  at  its  August  Term,  1882,  reinstated  on  the  Civil 
Issue  Docket,  brought  forward  and  consolidated  into  one 
action,  and  judgment  rendered  therein  for  the  amount  due  on 
the  52  coupons  mentioned  in  those  actions.  The  plaintiff's 
allegations  are  that  the  judgments  against  the  town  of 
Fayetteville,  or  the  coupons,  if  the  judgments  are  invalid,  are 
still  due ;  that  although  the  charter  of  the  old  town  of  Fayette- 
ville was  repealed  and  surrendered  under  the  Act  of  1881,  yet 
the  Act  incorporating  the  City  of  Fayetteville  rehabilitated 
the  old  town  of  Fayetteville,  and  that  the  city  is  the  successor 
of  he  old  town,  and  therefore  liable  to  the  plaintiff  for  the 
amount  of  the  coupons. 

The  defendant  admits  the  repeal  of  the  charter  of  the 
town  of  Fayetteville,  that  the  coupons  have  never  been  paid, 
that  the  judgments  were  entered  against  the  town  of  Fayette- 
ville after  its  charter  had  been  surrendered,  and  that  the 
inhabitants  of  the  old  town  have  been  incorporated  by  the 
Act  of  1893  under  the  name  of  the  City  of  Fayetteville.  The 
defendant  avers,  however,  that  the  judgments  procured  by 
the  plaintiff  against  the  town  of  Fayetteville  were  void  and 
denies  that  the  City  of  Fayetteville  is  the  successor  of  the  old 
town  of  Fayetteville,  or  liable  on  the  coupons  or  on  the  judg- 
ments. 

It  is  of  the  first  importance  then  to  consider  whether  the 
City  of  Fayetteville,  the  new  corporation,  chartered  by  the 
Act  of  March  1893,  is  so  far  the  successor  of  the  town  of 
Fayetteville,  the  old  corporation,  as  to  be  liable  for  its  debts. 
If  this  question  is  answered  in  the  afiirmative,  the  Statutes 
of  Limitation  set  up  in  the  answer,  as  a  defence  to  the  action, 
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will  then  have  to  be  discussed  and  decided.  This  court 
at  one  time  adopted  the  old  common  law  rule,  that,  upon  the 
civil  death  of  a  corporation,  the  grantors  of  its  real  estate 
took  it  by  reversion,  and  the  debts  due  to  and  from  it  were 
extinguished.  Fox  v.  Hordh,  36  N.  0.,  358.  This  rule  was 
changed  by  the  Court  in  the  case  of  Wilson  v,  Leary,  12  if 
N.  C,  90,  and  that  of  Fox  v.  HorahjSupra,  was  overruled.  The 
debt  then  due  to  the  plaintiff  by  the  town  of  Fayetteville  was 
not  extinguished  by  the  repeal  of  its  charter,  and  still  exists, 
notwithstanding  that  repeal.  Merriwether  v.  Oarrett,  102 
TJ.  S.,  472 ;  Wolf  v.  New  Orleans,  103  U.  S.,  358 ;  Mobile 
V.  Watson,  116  TJ.  S.,  289 ;  O'Con/ner  v.  Memphis,  6  Lea,  730. 
Apparently  each  corporation  created  by  a  separate  charter 
is  a  distinct  entity,and  from  this  it  may  be  argued  with  plausi- 
bility that  no  two  successive  corporations  can  be  connected 
unless  they  are  connected  by  the  terms  of  the  Act  which 
created  them.  But  that  view  must  be  often  only  apparently 
true.  If,  in  the  case  of  a  municipal  corporation,  the  old 
charter  should  be  repealed  and  a  new  one  granted,  and  the 
new  one  should  include  the  same  territory,  substantially  the 
same  people,  and  the  great  mass  of  the  taxable  property  of 
the  old  corporation,  and  the  property  of  the  old  corporation 
used  for  public  purposes,  be  passed  over  to  the  possession  and 
control  of  the  new  corporation  without  consideration  from 
the  new  corporation,  it  would  be  difficult  to  appreciate  how 
the  property  and  the  benefits  of  the  old  corporation  could  be 
received  by  the  new  one  without  the  shouldering  of  its  respon- 
sibility by  the  new  one.  It  must  be  that  the  creditors  of 
a  defimct  municipal  corporation,  whose  money  and  property 
have  helped  to  build  up  and  improve  the  wealth  and  influence 
of  the  old  corporation  (although  they  must  submit  when  a 
charter  is  absolutely  abolished,  and  while  the  old  territory 
and  people  remain  unincorporated)  have  the  right  in  equity 
to  have  a  new  corporation,  embracing  the  same  territory  and 
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the  same  inhabitants  and  the  same  taxable  property,  consid- 
ered as  the  successor  of  the  old,  at  least  so  far  as  its  liabilities 
for  the  debts  of  the  old  corporation  are  concerned.  When  the 
old  charter  is  repealed  and  a  new  one  is  granted,  upon  which 
latter  are  bestowed  by  law  all  the  benefits  and  property  of  the 
old,  the  burden  of  the  old  must  be  borne  by  the  new ;  where 
tibe  benefits  are  taken,  the  burdens  are  assumed. 

So  strong  has  this  view  been  impressed  upon  the  Courts 
that  in  O'Conner  v.  Memphis,  supra,  the  Court  said:  **BTit 
in  no  case  have  the  Courts  ever  failed  to  declare  the  identity 
or  succession,  or  continuity  of  the  two  corporations  where 
the  same  corporators  and  the  same  corporate  property  have 
passed  to  the  new  corporation.  The  terms  of  the  charter  have 
in  such  cases  never  been  construed  otherwise." 

The  same  doctrine  was  laid  down  in  Mount  Pleasant  v. 
Beckwith,  100  U.  S.,  614;  in  Broughton  v.  Pensacola,  93 
U.  S.,  266;  in  Wolfe  v.  New  Orleans  and  in  Mobile  v.  Wal- 
son,  supiu.  The  Acts  of  the  Legislature  repealing  the  old 
charters  of  the  cities  of  Memphis  and  Mobile,  and  incorporatr 
ing  those  cities,  were  passed  on  the  same  day,  and  it  might  be 
inferred  that  these  acts  were  considered  as  one  and  the  same 
in  legislative  intent.  But  in  the  case  of  Amy  v.  8elma,  cited, 
endorsed  and  approved  with  high  commendation  by  the 
Supreme  Court  of  the  United  States,  in  Mobile  v.  Waison, 
supra,  the  acts  were  not  simultaneously  passed.  The  repeal- 
ing Act  was  passed  in  December,  1882,  and  the  reincorporat- 
ing Act  in  February,  1883.  In  that  case  the  Supreme  Court 
of  Alabama  held  that  the  Act  repealing  the  charter  of  the  city 
of  Selma,  was  without  effect  or  operation  upon  the  liabilities 
of  the  city  of  Selma ;  that  the  Act  of  February  incorporating 
the  inhabitants  and  territory  formerly  embraced  within  the 
limits  of  the  city  of  Selma,  was  a  reorganization  imder  the 
corporate  name     of  Selma,  of  the  same    corporators,    and 
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embraced  substantially  the  same  territory  as  the  city  of 
Selma ;  that  Selma  was  the  successor  of  the  city  of  Selma,  and 
liable  for  the  payment  of  its  debts. 

It  appears  also  in  the  case  of  Broughton  v.  Pensacola, 
supra,  that  the  repeal  of  the  charter  of  Pensacola  was  under 
one  Act  and  the  reincorporation  of  the  city  under  the  same 
name  was  under  a  different  law. 

In  the  case  before  us  12  years  elapsed  between  the  repeal  of 
the  charter  of  the  town  of  Fayettevill  and  the  incorporation 
of  the  City  of  Favetteville ;  but  we  cannot  see  how  that  can 
alter  the  principle  involved  in  the  case.  The  foundation  on 
which  the  liability  of  the  new  corporation  rests  is  that  the  new 
corporation  embraces  the  same  territory,  the  same  corporators, 
the  same  taxable  property,  and  has  received  the  property  of  the 
old  corporation  without  consideration ;  and  for  these  benefits 
m,iist,  in  return,  bear  the  burdens  of  tlie  old  corporation.  The 
liability  in  such  a  case  commences  from  the  receiving  of  the 
bneefits,  and  whether  those  benefits  were  received  one  or  ten 
years,  or  more,  from  the  repeal  of  the  old  charter,  makes  no 
diflFerence. 

But  it  is  argued  for  the  defendant  that  even  if  the  Act  of 
1893  did  have  the  effect  to  make  the  Oity  of  Fayetteville  the 
successor  of  the  old  town  of  Fayetteville,  yet  the  new  corpora- 
tion was  not  liable  for  the  debts  of  the  old  corporation,  but 
on  the  other  hand  was  expressly  prohibited  from  assuming  the 
debts  of  the  old  town  or  from  paying  any  part  of  them,  except 
mich  as  were  provided  for  in  the  Act  of  1883,  and  the  plain- 
tiff claimed  no  benefit  under  that  Act.  The  position  was 
without  any  citation  of  authority  to  support  it,  and  to  us  it 
did  not  seem  to  be  sound  (and  the  authorities  so  far  as  they 
have  been  examined  by  us  are  all  the  other  way).  If  the  law 
was  as  is  contended  for  by  the  defendant,  then  it  would  be  in 
the  power  of  the  Legislature  to  destroy  the  claims  of  credi- 
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tors  against  municipal  corporations  by  simply  repealing  their 
charters  on  one  day,  and  on  the  next  re-incorporating  the  sam« 
inhabitants  in  the  same  territory,  taking  care  to  insert  in  the 
repealing  Acts  a  provision  to  the  effect  that  the  new  corpora- 
tion should  not  be  liable  for  the  debts  of  the  old.  Such  legis- 
lation would  be  contrary  to  every  idea  of  justice  and  law,  and 
obnoxious  to  the  Constitution  of  the  United  States,  and  to 
that  of  our  own  State. 

In  Amy  v.  Selmu,  supra,  it  appeared  that  the  Act  incorpo- 
rating Selma  authorized  the  proper  officials  to  levy  taxes,  but 
declared  that  no  funds  derived  by  the  corporation  from  the 
collection  of  taxes  or  from  any  other  source  should  be  used 
for  the  pa;yTnent  of  any  of  the  debts  of  the  city  of  Selma,  the 
old  corporation ;  and  as  we  have  seen,  the  Supreme  Court  of 
Alabama  in  that  case  held  that  the  provision  was  inoperativo 
against  the  debts  and  liabilities  of  the  City  of  Selma,  and  the 
Supreme  Court  of  the  United  States,  in  Mobile  v.  Watson, 
supra,  cited  the  decision  with  marked  approval. 

But  the  defendant  further  contends  that  even  if  it  should  be 
held  by  this  Court  that  the  debts  against  the  town  of  Fayetto- 
ville  were  not  extinguished  by  the  repeal  of  the  town  charter 
and  that  they  are  valid  and  good  against  the  city  of  Fayette- 
viUe,  yet  the  officials  of  the  new  corporation  are  not  only 
not  authorized  to  levy  taxes  to  pay  those  debts,  but  are  prohilh 
ited  from  doing  so  by  the  very  terms  of  the  Act  of  incorpora- 
tion, and  that  "the  power  of  taxation  is  l^islative,  and  can 
not  be  exercised  otherwise  than  under  the  authority  of  the 
Legislature,"  as  was  said  in  Merriwether  v.  Oarrett,  suprct. 
That  is  a  good  proposition  of  law,  and  it  was  applicable  to  the 
condition  of  affairs  which  appeared  in  that  case,  as  well  as 
from  the  view  of  the  law  which  that  Court  took  of  the  effect 
of  the  repeal  of  the  charter  of  Memphis,  and  the  one  creating 
out  of  the  same  territory  a  taxing  district     That  court  held 
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that  the  charter  of  Memphis  was  absolutely  repealed,  and 
treated  the  case  of  Merriwether  v.  Oarrett,  upon  that  view. 
The  eflFect  of  the  Act  creating  the  taxing  district  was  not 
directly  before  the  court  We  have  seen  that  the  Supreme 
Court  of  Tennessee  in  Luehrman  v.  Memphis^  2  Lea,  425/ 
O'Conner  v.  City  of  Memphis,  6  Lea,  730,  held  that  the  tax- 
ing district  was  a  reorganization  of  the  city  of  Memphis.  But 
the  Act  of  the  Tennessee  Legislature,  creating  the  taxing  dis- 
trict of  Shelby,  was  a  very  different  Act  from  the  act  of  the 
the  North  Carolina  Legislature  which  created  the  taxing  dis- 
trict of  Fayetteville.  The  former  conferred  on  the  officers  of 
the  former  extensive  legislative  and  judicial  powers,  and 
provided  that  at  the  end  of  two  years  the  district  should  be 
governed  by  officers  of  its  own  choice.  No  such  powers  were 
conferred  on  the  officers  of  the  taxing  district  of  Fayettevilla 
But  that  the  power  of  taxation  which  is  vested  in  the  Legisla- 
ture is  such  a  power  as  the  defendant  contends  for,  can  not  be 
maintained.  The  power  is  subject  to  the  qualification  which 
attends  all  State  legislation,  that  is,  that  it  must  not  be  exer- 
cised to  impair  the  obligation  of  contracts,  thereby  con- 
flicting with  the  Constitution  of  the  United  States  and  of 
North  Carolina.  There  is  no  doubt  of  the  power  of  the  Legis- 
lature to  repeal,  out  and  out,  a  municipal  charter,  and  there  is 
no  doubt  that  after  the  application  of  the  property  of  the 
defunct  corporation  not  necessary  for  public  uses,  (publie 
buildings,  streets,  squares,  parks,  promenades,  wharves,  land- 
ing places,  fire  engines,  hose  and  hose  carriages,  engine  houses 
and  engineering  instruments,  being  property  necessary  for 
public  uses,  as  is  held  in  Merriivether  v.  Oarrett,  supra,  and 
not  subject  to  the  demands  of  creditors  of  the  corporation) 
towards  the  payment  of  any  remaining  indebtedness,  the  debt 
can  not  be  enforced,  although  it  is  not  extinguished.  But  as 
long  as  the  charter  is  not  repealed,  or   if  repealed   and  be 
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rehabilitated  so  as  to  become  the  successor  of  the  old  and 
liable  for  its  debts,  the  taxing  power  in  the  hands  of  the 
Legislature  can  not  be  used  to  decrease  or  impair  the  rights 
of  the  creditor  in  the  enforcement  of  the  collection  of  the 
debt.  In  reference  to  this  matter  it  was  said  in  the  case  of 
Wolf  V.  New  Orleans,  supras  "This  doctrine  has  been 
repeatedly  asserted  by  this  Court  when  attempts  have  been 
made  to  limit  the  power  of  taxation  of  a  municipal  body,  upon 
the  faith  of  which  contracts  have  been  made,  and  by  means  of 
which  alone  they  could  be  performed.  So  long  as  the  cor- 
poration continues  in  existence,  the  court  has  said  that  the 
control  of  the  Legislature  over  the  power  of  taxation,  dele- 
gated to  it,  is  restrained  to  cases  where  such  control  does  not 
impair  the  obligation  of  contracts  made  upon  a  pledge 
expressly  or  impliedly  given  that  the  power  shall  be  exercised 
for  their  fulfillment.  However  great  the  control  of  the  Leg- 
islature over  the  corporation  while  it  is  in  existence,  it  must 
be  exercisd  in  subordination  to  the  principle  which  secures  the 
inviolability  of  contracts."  The  same  doctrine  is  declared  in 
Mobile  V.  Watson,  supra  (and  many  cases  there  cited)  where 
it  is  said :  *^But  when  (municipal  corporations)  empowered  to 
take  stock  in  or  otherwise  aid  a  railroad  company  and  they 
isue  their  bonds  in  payment  of  the  stock  taken  or  to  carry  out 
any  other  authoriy.ed  contract  in  aid  of  the  railroad  company, 
they  are  to  that  extent  to  be  deemed  private  corporations,  and 
their  obligations  are  secured  by  all  the  guarantees  which  pro- 
tect the  engagements  of  private  individuals.  Therefore,  the 
remedies  for  the  enforcement  of  such  obligations  assumed  by 
a  municipal  corporation,  which  existed  when  the  contract  was 
made,  must  be  left  imimpaired  by  the  L^islature ;  or  if  they 
tre  changed,  a  substantial  equivalent  must  be  provided.  Where 
the  resource  for  the  payment  of  the  bonds  of  a  municipal  got- 
poration  is  the  power  of  taxation  existing  when  the  bonds  were 
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issued,  any  law  which  withdraws  or  limits  the  taxing  power 
and  leaves  no  adequate  means  for  the  payment  of  the  bonds, 
is  forbidden  bv  the  Constitution  of  the  United  States,  and  is 
null  and  void." 

Now,  to  apply  the  law  as  we  have  found  it  to  be  to  the 
particulars  of  the  case  before  us :  Under  what  circumstances 
did  the  debt  of  the  plaintiff  against  the  town  of  Fayetteville 
arise  ?  and  what  were  the  means  provided  at  the  time  the  debt 
was  contractd  for  its  payment?  The  Western  Railroad  was 
incorporated  by  the  General  Assembly  of  North  Carolina,  at 
its  session  of  1852,  by  Chapter  147.  By  an  Act  passed  at  the 
same  session  (Chapter  207),  the  town  of  Fayetteville  was 
authorized  to  subscribe  for  shares  of  stock  in  that  railroad 
eompany,  the  shares  of  stock  to  be  held  for  the  use  and  benefit 
of  the  town.  To  meet  the  payment  of  any  subscriptions  that 
might  be  made,  the  town  was  authorized  to  issue  and  sell  ^ 
bonds  bearing  interest,  and  by  Section  4,  to  levy  and  collect 
taxes  for  the  payment  yearly  of  the  interest,  and  to  create  a 
sinking  fund  for  the  ultimate  payment  of  the  debt,  and  to 
invest  from  time  to  time,  in  profitable  stock,  the  surplus  of 
thier  taxes  to  meet  the  maturity  of  the  bonds.  An  election 
was  held  according  to  the  provisions  of  the  Act,  and  a  majority 
df  the  qualified  voters  cast  their  ballots  for  "subscription," 
and  the  bonds  were  issued.  On  the  22nd  of  March,  1875,  the 
General  Assembly  of  that  year  passed  an  Act,  Ch.  248,  in 
which  the  town  of  Fayetteville  was  authorized  to  fimd  the 
bonded  debt  of  the  town,  contracted  for  stock  of  the  Western 
Railroad  Company  by  virtue  of  the  Act  of  1852.  The  debt 
was  funded,  and  the  coupons  on  which  this  suit  was  brought 
are  clipped  from  the  bonds  issued  by  the  town  under  the 
funding  Act  of  1875.  It  appears  then  from  the  above  state- 
ment of  the  facts  that  the  bonds  were  originally  issued  by  the 
town  with  the  express  provision  in  the  Act  which  authorized 
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their  issue  (1852)  that  the  town  authorities  were  to  levy  and 
collect  an  annual  tax  upon  the  property  and  polls  within  tht 
town,  with  which  to  pay  the  interest  (coupons),  and  in  th« 
same  way  to  raise  a  sinking  fund  to  pay  the  bonds  at  maturity. 
The  Act  of  1875,  authorizing  the  town  to  fund  the  original 
bonds,  provided  for  the  payment  of  the  new  bonds  in  th» 
same  manner  and  to  the  like  extent  as  were  the  old  bonds. 

It  follows  then  from  the  conclusion  at  which  we  have 
arrived,  aided  as  we  have  been  by  the  decisions  of  other 
Courts,  that  the  Act  of  1852  was  the  basis  of  a  contract 
between  the  holders  of  the  bonds  which  were  issued  to  buy  the 
stock  of  the  Western  Railroad  Company,  and  the  town  of 
Fayetteville,  by  which  the  town  authorities  were  to  levy  a  tax 
upon  the  property  and  polls  of  the  town,  with  which  to  pay 
the  coupons,  and  also  to  provide  a  sinking  fund  with  which  to 
pay  the  bonds  at  maturity ;  that  the  coupons  upon  which  this 
suit  was  brought  were  clipped  from  the  bonds  issued  under 
the  Act  of  1875,  under  which  the  old  bonds  were  funded ;  that 
the  new  bonds  are  of  the  same  nature  as  the  old  bonds  and 
were  invested  with  the  same  security  for  their  payment ;  that 
these  bonds  are  still  in  force,  and  that  the  obligation  to  pay 
the  same  together  with  the  coupons  (the  interest)  rests  upon 
the  City  of  Fayetteville  as  the  legal  successor  of  the  town  of 
Fayetteville. 

The  provisions  in  the  Act  of  1893  incorporating  the  City 
of  Fayetteville,  which  prohibit  the  levying  of  taxes  for  the 
payment  of  the  bonds  by  the  new  corporation,  are  invalid  and 
can  not  be  r^arded.  In  support  of  this  position  we  refer  to 
the  case  of  Mobile  v.  Watson,  supra.  "All  laws  passed  since 
the  making  of  the  contract  whose  purpose  or  effect  is  to  take 
from  the  City  of  Mobile,  or  its  successor,  the  power  to  levy  the 
tax  and  pay  the  bonds,  are  invalid  and  ineffectual,  and  will 
be  disregarded;  to  Wolf  v.  New  Orleans,  supra,  where  the 


K.  C]  FEBRUARY  TERM,  1899.  493 


Broadfoot  v.  Fayetteville. 


Court  said:  "The  Courts  therefore  treating  as  invalid  and 
void  the  legislation  abrogating  or  restricting  the  power  of 
taxation  delegated  to  the  municipality  upon  the  faith  of  which 
contracts  were  made  with  her,  and  upon  the  continuance  of 
which  alone  they  can  be  enforced,  con  proceed,  and  by  man- 
damus compel,  at  the  instance  of  parties  interested,  the  exer- 
cise of  that  power  as  if  no  l^islation  had  ever  been 
attempted." 

The  conclusion  at  which  we  have  arrived  as  to  the  liability 
of  the  city  of  Fayetteville,  the  new  corporation,  for  the  debts 
of  the  town  of  Fayetteville,  the  old  corporation,  makes  it  nec- 
essary for  us  to  discuss  and  decide  the  question  of  the  statute 
of  limitations  set  up  by  the  defendant  in  the  answer,  as  a  bar 
to  the  action.  The  coupons  being  for  interest,  to  become  due 
on  the  bonds,  are  a  part  of  the  bonds  and  partake  of  their 
nature,  and  the  Statute  of  Limitations  therefore  which  applies 
to  the  bonds  themselves  must  be  the  same  statute  which  is 
applicable  to  the  C/Oupons.  The  bonds  are  specialties,  and  so 
are  the  coupons.  The  ten  years  statute  begins  to  run  against 
coupons  from  the  time  of  their  maturity.  Am.  and  Eng.  Enc. 
Vol.  8,  p.  18 ;  Clark  v.  Iowa  City,  20  Wall.,  583,  Amy  v. 
Dubuque,  98  U.  S.,  470;  Koshkorig  v.  Burton,  104  TT.  S., 
668.  The  coupons  in  this  case  became  due  in  1881 ;  the  char- 
ter of  the  town  of  Fayetteville  was  repealed  in  October,  1881 ; 
the  city  of  Fayetteville  was  incorporated  in  March,  1893,  and 
this  action  was  brought  in  1894.  If  the  time  which  elapsed 
between  the  repeal  of  the  charter  of  the  to\vn  of  Fayetteville 
and  the  Act  of  1893  which  incorporated  the  city  of  Fayette- 
ville, and  during  which  time  the  territory  was  a  taxing  dis- 
trict, is  to  be  counted,  then  the  Statute  of  Limitations  (ten 
years)  will  be  a  bar  to  the  action :  if  that  time  is  not  to  be 
counted,  then  the  statute  will  not  be  a  bar  to  the  action.  We 
*re  of  the  opinion  that  the  time  should  not  be  counted.  In 
Lilly  V.  Taylor,  88  N".  C,  489,  it  was  held  that  as  a  result  of 
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the  repeal  of  the  charter  of  Fayetteville  (and  that  too  after 
the  Court  had  taken  official  knowledge  of  the  Act  of  1888 
creating  the  taxing  district),  the  creditors  of  the  town  had 
had  all  remedies  for  coercing  the  payment  of  their  debts  taken 
from  them ;  and  by  the  reference  of  the  court  to  the  case  of 
Merriwether  v.  Garrett,  supra,  as  decisive  of  the  case  before 
them,  the  Court  could  have  had  no  other  idea  than  that  the 
creation  of  the  taxing  district  did  not  in  any  way  or  for  any 
purpose  revive  the  old  corporation. 

But  the  defendant  insists  that  the  Statute  of  Limitations 
began  to  run  against  the  coupons  in  1881  when  they  fell  due^ 
and  that  more  than  ten  years  elapsed  between  that  time  and 
the  time  when  this  action  was  begun;  and  that  when  the 
statute  once  begins  to  run,  no  subsequent  happening  or  event 
can  obstruct  its  course.  That,  as  a  general  proposition  of 
law,  is  true,  and  we  have  numerous  decided  cases  in  our  own 
reports  which  lay  down  that  rule  in  the  clearest  language.  In 
Hamilton  v,  Shepperd,  7  N.  C,  115,  the  plaintiff  insisted  that 
his  action  was  not  barred  because  there  was  fraud  in  the  con- 
duct of  the  defendant,  but  the  Court  said :  **But  it  (the  matter 
on  which  the  plaintiff  relied  to  take  his  case  out  of  the  opera- 
tion of  the  statute)  is  not  in  the  Act,  nor  is  there  anything  like 
it,  and  we  cannot  put  it  there.  It  is  neither  in  its  letter  nor 
spirit."  In  Vance  v,  0-rangers  Ex,,  1  N.  C,  204,  the  Court 
said :  'The  Act  of  Limitation  would  amount  to  a  general  and 
positive  bar  were  not  certain  exceptions  contained  in  the  pro- 
viso ;  we  cannot  add  to  these  others  which  the  L^islature  has 
omitted.'  But  we  are  satisfied  that  when  these  decisions 
were  made  the  court  had  in  mind  only  cases  where  the  ability 
to  bring  suit  on  the  part  of  the  plaintiff,  or  some  one  for  him, 
had  not  been  taken  away  by  law — ^by  statute — ^and  where  the 
Courts  were  open  for  the  hearing  of  all  matters  of  which  they 
had  jurisdiction.  Statutes  of  Limitation  are  foimded  on  the 
idea  that  one  who  has  a  cause  of  action  will  undertake  to 
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enforce  it  within  a  reasonable  time  if  the  courts  are  open  to 
him.  To  prevent  confusion  and  to  produce  certainty  as  to 
what  is  reasonable  time,  the  law  (the  Statutes  of  Limitation^ 
has  fixed  the  periods  within  which  actions  must  be  brought. 
These  views  are  so  well  expressed  in  the  case  of  United  States 
V.  Wiley,  78  U.  S.,  508,  that  we  cannot  do  better  than  quote 
a  part  of  the  opinion  in  that  case :  ^'But  it  is  the  loss  of  the 
ability  to  sue,  rather  than  the  loss  of  the  right,  that  stops  the 
running  of  the  statute.  The  inability  may  arise  from  a  sus- 
pension of  rierht,  or  from  the  closing  of  the  courts ;  but,  what- 
ever the  original  cause,  the  proximate  and  operative  reason  is 
that  the  claimant  is  deprived  of  the  power  to  institute  his  suit. 
Statutes  of  Limitation  are  indeed  statutes  of  repose.  They 
are  enacted  upon  the  presumption  that  one  having  a  well 
founded  claim  will  not  delay  enforcing  it  beyond  a  reasonable 
time,  if  he  has  the  power  to  sue.  Such  reasonable  time  is 
therefore  defined  and  allowed.  But  the  basis  of  the  presump-* 
tion  is  gone  whenever  the  ability  to  resort  to  the  courts  ha« 
been  taken  away.  In  such  a  case  the  creditor  has  not  the  time 
within  which  to  bring  his  suit  that  the  statute  contemplated 
he  should  have."  This  view  of  the  law  is  strengthened  by 
what  was  said  by  the  Court  in  Harger  v,  Abbott,  73  U.  S., 
532 :  "They  (the  Statutes  of  Limitation)  proceed  also  upon 
the  presumption  that  claims  are  extinguished  whenever  they 
are  not  litigated  in  the  proper  forum  within  the  prescribed 
priod,  and  they  take  away  all  solid  ground  of  complaint 
because  they  rest  on  the  n^ligence  or  laches  of  the  party  him- 
self." These  cases  were  approved  in  Braur  t\  Sauerwin,  77 
U.  S.,  218,  where  it  was  said :  ^'Similar  decisions  (referring  to 
Harger  v.  Abbott,  supra,  have  been  made  in  the  State 
Courts.  They  all  rest  on  the  ground  that  the  creditor  has 
been  disabled  to  sue  by  a  superior  power,  without  any  default 
of  hfs  own,  and  therefore   that  none  of   the  reasons,   which 
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induced  the  enactments  of  the  statutes,  apply  to  his  case ;  that 
unless  the  statutes  cease  to  run  during  the  continuance  of  the 
supervening  disability,  he  is  deprived  of  a  portion  of  the  time 
within  which  the  law  contemplated  he  might  sue." 

It  is  unnecessary  to  consider  at  any  length  the  effect  of  the 
judgment  which  was  entered  up  against  the  town  of  Fayette- 
ville  after  the  charter  of  the  town  of  Fayetteville  had  h&ea 
repealed.  For  the  purposes  of  this  case  we  will  treat  it  as 
void,  as  was  contended  by  the  defendant.  The  second  cause 
of  action  founded  on  the  coupons  is  good. 

In  conclusion  we  are  of  the  opinion  that  the  city  of 
Fayetteville,  the  new  corporation,  is  the  successor  of  the  town 
of  Fayetteville,  the  old  corporation ;  that  the  debts  of  the  old 
corporation  were  not  extinguished  by  the  repeal  of  its  charter ; 
that  the  same  power  to  assess  and  collect  taxes  to  pay  the 
plaintiff's  claim,  which  existed  at  the  time  that  the  bonds  were 
issued,  is  in  the  new  corporation  and  has  not  been  affected  by 
the  provision  in  the  Act  incorporating  the  City  of  Fayette- 
ville, which  prohibits  the  collection  of  taxes  for  the  payment 
of  claims  like  those  of  the  plaintiff ;  that  the  Statute  of  Lim- 
itations did  not  rim  during  the  time  when  the  territory  and 
inhabitants  of  the  territory  formerly  embraced  in  the  town 
of  Fayetteville  was  a  taxing  district,  and  therefore  is  not  a 
bar  to  this  action ;  and  that  the  plaintiff  is  entitled  to  a  per- 
emptory mandamus  requiring  the  proper  authorities  of  the 
City  of  Fayetteville  to  levy  and  collect  taxes  upon  property 
and  polls  within  the  city,  with  which  to  pay  the  plaintiff's 
claim. 

Affirmed. 
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BDWARD  W.  KEITH.  Administrator  c.  t.  a.  of  E.  T.  Clemmons,  y. 

MARY  P.  SCALES,  et  als. 

(Decided  April  18,  1899). 

Wills — Chwritable   Uses — Trusts — Latent  Ambiguity — The 

Code,  Sections  2SJfS  to  23^. 

1.  A  latent  ambiguity  as  to  the  cestui  que  trust  or  as  to  the  trustee 

may  be  explained  by  evidence.  If  the  evidence  fails  to  Identify 
the  cestui  que  trust,  the  trust  fails — ^but  the  Courts  will  not 
allow  a  trust  to  fail  for  want  of  a  trustee,  and  if  necessary,  will 
supply  one. 

2.  Devises  for  charitable  uses  to  institutions  to  be  established,  if  suf- 

ficiently definite,  have  always  been  upheld;  and  if  necessary, 
the  courts  would  hold  the  fund  until  incorporation  could  be 
effected,  or  would  appoint  substituted  trustees.  The  whole 
matter  of  enforcing  and  controlling  private  charities  is  regu- 
lated by  Sections  2342  to  2345  of  The  Code.  The  Courts  take 
special  care  to  enforce  them. 

3.  A  charitable  use,  where  neither  law  nor  public  policy  forbids,  may 

be  applied  to  almost  ansrthing  that  tends  to  promote  the  well 
being  of  social  man.  Neither  the  doctrine  of  cp  pres  nor  43 
EHiz.,  ch.  4,  in  anywise  affects  the  validity  of  a  devise  for  such 
purpose  in  this  country. 

This  was  a  civil  action  brought  by  the  plaintiff  as  admin- 
istrator with  the  will  annexed  of  E.  T.  Clemmons,  for  con- 
struction of  said  will  and  advice  of  the  Court  thereupon  insti- 
tuted in  Buncombe  Superior  Court  and  removed  by  order  of 
the  Court,  all  parties  consenting,  to  Forsyth  Superior  Court,, 
and  heard  at  February  Term,  1899,  before  Allen,  J.,  upon  the 
will  and  facts  agreed  as  set  out  in  the  record. 

The  question  being  whether  the  will  of  E.  T.  Clemmons  is 
valid,  what  property,  if  any,  passed  by  said  will,  and  what 
person  or  persons  or  corporations  as  trustees  take,  if  any,  or 
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what  persons  or  persons,  if  any,  take  as  individuals;  or 
whether  the  property  real  and  personal,  other  than  specific 
legacies,  and  the  amount  due  the  widow  under  the  law, 
descended  to  the  heirs  at  law  and  distributees.  And  upon 
the  hearing  the  Court  rendered  the  judgment  set  out  in  the 
record,  to  which  judgment  the  defendants,  John  H.  Hanes,  L. 
C.  Hanes,  W.  P.  Hanes,  L.  J.  Rights,  L.  M.  Crosland,  H.  E. 
Mclver,  Mary  P.  Scales,  Sarah  J.  Dalton,  S.  E.  Anderson, 
John  H.  Anderson,  Mittie  W.  Lindsay,  Vivian  Mclver, 
Emma  B.  Bryan,  Maggie  E.  Mclver,  B.  F.  Crosland, 
excepted  as  follows : 

The  def t?ndants  last  above  named  except  to  the  findings  and 
rulings  of  the  Court : 

1st.  That  the  Court  erred  in  finding  as  a  fact  that  the  tes- 
tator, E.  T.  Clemmons,  intended  to  bequeath  and  devise  his 
property,  and  that  he  did  bequeath  and  devise  his  property  to 
the  Board  of  Provincial  Elders  of  the  Southern  Province  of 
the  Moravian  Church  as  trustee,  for  the  purposes  expressed  in 
said  will,  and  was  unwarranted  in  this  finding  from  the  will 
and  upon  the  facts  agreed. 

2nd.  That  the  Court  erred  in  adjudicating  that  the  said 
will  is  valid  and  binding  in  law,  in  all  respects,  and  in 
adjudging  and  directing  the  administrator  with  will  annexed 
to  account  with  and  pay  over  to  the  said  Board  of  Provincial 
Elders  of  the  Southern  Province  of  the  Moravian  Church,  as 
such  trustee,  all  funds  that  have  come  or  may  come  into  his 
hands  as  such  administrator,  and  in  adjudging  that  the 
receipts  for  such  shall  be  valid  vouchers  in  his  hands  for  such 
payments,  and  in  adjudging  that  the  said  Board  of  Provincial 
Elders  as  such  trustee  is  now  the  owner  of  and  entitled  to 
immediate  possession  of  all  the  real  estate  of  which  the  said 
E.  T.  Clemmons  died  seized,  subject  to  the  dower  right  of  the 
widow. 
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3rd.  That  the  Court  erred  in  not  finding  and  holding  that 
the  so-called  Moravian  Church  hold  no  power  to  take  and  hold 
said  property  in  trust,  or  to  appoint  trustees  for  the  purposes 
mentioned  in  the  will. 

4th.  That  the  Court  erred  in  not  holding  that  the  Moravian 
Church  of  Salem,  'N.  C,  had  no  corporate  existence. 

6th.  That  the  Court  erred  in  not  holding  that  the  devise  for 
church  and  school  at  Clemmonsville  was  void :  Ist,  That  the 
same  is  attempted  to  be  given  to  a  church  and  school  not  in 
existence.  2nd,  That  a  church  and  school  house  is  directed 
to  be  built  at  a  cost  not  exceeding  ten  thousand  dollars, 
thereby  giving  a  discretion,  without  a  person  or  corporation 
being  named,  capable  of  exercising  the  discretion.  3rd,  That 
100  acres  of  land  is  directed  to  be  bought  and  allotted  one  acre 
each  to  parties  incapable  of  being  designated  or  capable  of 
enforcing  the  trust.  4th,  That  the  said  will  attempts  to  pro- 
vide for  the  education  of  children  of  these  indefinite  persons, 
to  whom  the  one  acre  of  land  is  given.  5th,  That  the  paper 
writing  attempts  to  provide  for  a  house  for  a  Moravian  minis- 
ter and  teacher,  and  is  too  indefinite  in  determining  who  that 
minister  or  teacher  shall  be.  .  6th.  That  the  provision  recit-' 
ing  his  intention  that  his  estate  shall  be  used  and  managed 
by  the  Moravian  Church,  of  Salem,  to  maintain  a  church  or 
school  at  or  near  Clemmonsville,  N.  C,  is  too  general  and 
indefinite,  and  fails  to  point  out  the  beneficiaries,  or  the 
means  by  which  they  may  be  ascertained.  7th,  That  the  said 
Moravian  Church  is  not  an  incorporation,  and  is  incapable  of 
holding  a  trust.  8th,  That  there  are  no  beneficiaries  men- 
tioned in  said  paper  writing  sufficiently  identified  that  can 
enforce  the  trust.  9th,  That  the  power  given  to  the  trustees 
to  abolish  the  church  and  school  makes  the  devise 
t>o  them  void.  10th,  That  the  estate  attempted  to  be  given 
is  a  base  or  qualified  fee,  and  is  therefore  void.     11th,  That 
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there  are  no  words  of  conveyance  conveying  the  estate  to  any 
one  to  hold  in  trust,  and  it  therfore  descends  to  the  heirs  and 
distributees.  12th,  That  the  will  does  not  contemplate  a 
charity,  for  it  provides  that  only  the  children  of  each  member 
having  one  acre  of  the  land  be  sent  to  school  free  of  charge 
"as  long  as  any  part  of  my  estate  remains  to  pay  the  expenses 
of  said  church  first,  then  the  school,'*  and  is  not  in  contem- 
plation of  section  2342  of  The  Code. 
And  appealed  to  the  Supreme  Court. 

State  of  North  Carolina — Forsyth  County. 
In  Superior  Court,  Febreuary  Term,  1899. 

E.  W.  Keith,  Administrator,  with  the  will  annexed,  of  E.  T. 

Clemmons, 

vs. 

Maky  p.  Scales,  and  others. 

Judgment. 

This  cause  coming  on  to  be  heard  and  being  heard  upon 
the  record  and  upon  the  will  of  E.  T.  Clemmons,  and  upon  the 
facts  agreed,  as  appears  from  Exhibit  **A"  attached,  a  jury 
trial  having  been  waived  by  all  parties  without  prejudice,  the 
Court  from  said  facts  agreed  and  from  said  will,  finds  the 
following  facts,  and  reaches  the  following  conclusions  of  law : 

It  finds  as  a  fact,  that  the  testator,  E.  T.  Clemmons, 
intended  to  bequeath  and  devise  his  property,  real  and  per- 
sonal, subject  to  the  payment  of  his  debts,  and  the  bequests  to 
his  wife,  and  to  other  legatees  mentioned  by  name  in  said  will, 
to  the  defendant,  "Board  of  Provincial  Elders  of  the  Southern 
Province  of  the  Moravian  Church,  or  Unitas  Fratrum/*  oflS- 
cially  located  at  Salem,  Fors^^^th  County,  X.  C,  a  corporation 
under  the  laws  of  North  Carolina,  as  a  trustee  for  the  purpose 
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expressed  in  said  will,  and  further  that  he  did  bequeath  and 
devise  said  property  of  said  trustee  to  the  ends  and  for  the 
purposes  set  forth  in  said  will.  Thereupon  it  is  considered 
and  adjudged,  that  said  will  is  valid,  and  binding  in  law  in  all 
respects. 

Wherefore  it  is  adjudged  that  said  plaintiff,  Administrator, 
with  will  annexed,  be  and  he  is  hereby  authorized,  and 
directed,  after  the  payment  of  the  small  bequests  provided  for 
in  said  will,  and  after  the  payment  by  him  to  the  widow, 
Hattie  B.  Clemmons,  of  her  distributive  share  (the  record 
showing  that  she  is  dissented  from  the  will),  and  after  an 
allowance  for  commissions  and  all  legal  expenditures,  to 
account  with  and  to  pay  over  to  the  said  defendant,  "Board 
of  Provincial  Elders  of  the  Southern  Province  of  the  Mora- 
vian Church,  or  Unitas  Fratrum/^  as  such  trustee,  all  funds 
that  have  come  or  may  come  into  his  hands,  as  such  adminis- 
trator, and  that  the  receipt  of  said  corporation  shall  be  a  valid 
voucher  in  the  hands  of  said  administrator,  for  all  such  pay- 
ments as  may  be  made.  And  it  is  further  adjudged  that  the 
said  "Board  of  Provincial  Elders  of  the  Southern  Province  of 
Moravian  Church,  or  Unitas  Fratrus'*  as  such  trustee,  is  now 
the  owner,  and  entitled  to  the  immediate  possession  of  all  the 
real  estate  of  which  said  E.  T.  Clemmons  died  seized,  sub- 
ject to  the  dower  rights  of  the  widow,  Hattie  B.  Clemmons. 

O.  H.  Allen, 
Judge  Presiding, 
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Exhibit  "A." 

State  of  North  Cabolina,  Buncombe  County. 
In  Superior  Court,  July  Special  Term,  1898. 

E.  W.  Keith,  Administrator  of  E.  T.  Olemmons 

vs. 
Mary  P.  Scales  and  others. 

Facts  Agreed. 

1.  That  the  "Board  of  Provincial  Elders  of  the  Southern 
Province  of  the  Moravian  Church,  or  Unitas  Fratrum/'  was 
incorporated  by  the  General  Assembly  of  North  Carolina, 
under  the  Private  Laws,  Chapter  Thirteen  (13),  laws  of 
1876-7,  to  which  reference  is  made. 

2.  That  the  home  congregation  of  Salem  is  incorporated 
under  the  corporate  name  of.  "Congregation  of  United  Breth- 
ren of  Salem"  and  its  vicinity,  by  Chapter  47,  Private  Laws 
of  the  General  Assembly  of  North  Carolina,  of  1873-4,  page 
346,  to  which  reference  is  made. 

3.  The  Moravian  Congregation  in  North  Carolina  consti- 
tute the  Southern  Province  of  the  Moravian  Church  in  North 
Carolina. 

Delegates  from  these  congregations  meet  from  time  to  time 
in  Synod,  which  legislates  for  this  Province,  and  elects  an 
executive  board,  called  the  "Board  of  Provincial  Elders  of  the 
Southern  Province  of  the  Moravian  Church  or  UnUas  Fra- 
trum.^' 

This  Board  was  incorporated  by  the  General  Assembly  of 
North  Carolina,  Chapter  13,  Private  Acts,  1876-7,  and  the 
members  then  in  office  and  their  successors  have  exercised  and 
performed  the  functions  and  powers  conferred  by  said  Act, 
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continuously  since  that  date ;  it  holds^  invests  and  administers 
any  and  all  funds  belonging  to  this  Province ;  it  holds  title 
to  the  remnant  of  the  1,000,000  acres  of  land,  originally 
granted  by  Lord  Granville,  and  commonly  known  as  Moravian 
Land ;  it  exercises  also  the  executive  authority  in  spiritual 
affairs,  including  the  appointment  and  supervision  of  all  min- 
isters of  the  Moravian  Church  in  the  Province,  including  the 
Home  Church  in  Salem — it  has  aided  in  the  erection  of  sun- 
dry new  Churches  and  Chapels,  to  which  it  holds  the  legal 
title,  and  has  organized  new  congregations  and  supplied  them 
with  ministers  in  Forsyth  and  other  counties;  it  also  has 
the  charge  and  management  of  Salem  Female  Academy,  and 
would  have  that  of  any  other  provincial  school ;  it  has  an  office 
and  all  its  records  in  Salem,  "N.  C,  and  is  officially  located 
there  with  Rt.  Rev.  Edward  Rondthaler  as  President,  and 
Jas.  T.  Lineback  Secretary  and  Treasurer.  Bishop  Rond- 
thaler is  at  the  same  time  pastor  of  Salem  Congregation. 

4.  The  congregation  of  United  Brethren  of  Salem  and  its 
vicinity-chartered  by  Acts  of  Assembly  as  referred  t<^ 
embraces  and  owns  the  original  Moravian  Church  in  Salem, 
and  Chapels  erected  in  Salem-Winston  and  vicinity.  The 
direction  of  Spiritual  affairs  of  this  congr^ation  is  vested  in 
a  Board  of  Elders,  and  the  direction  of  its  temporal  affairs  is 
vested  in  a  Board  of  Trustees,  both  elected  by  the  adult  male 
members  of  the  congregation.  It  neither  owns  nor  exercises 
any  control  over  any  property  or  Church  outside  of  its  imme- 
diate  vicinity,  and  never  has.  It  has  four  affiliated  Chapels 
in  the  town  and  its  suburbs,  but  the  worshipers  all  belong 
to  the  one  congregation.  This  congregation  is  known 
as  the  Salem  Moravian  Church  in  the  community.  The  home 
church  of  Salem  and  also  the  four  affiliated  Chapels  receive 
their  ministers  and  appointment  from  the  Board  of  Provin- 
cial Elders  of  the  Southern  Province  of  the  Moravian  Church 
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or  Unitas  Fratrum,  and  the  Salem  Church  has  no  control 
over  the  appointment  of  ministers  for  any  other  churches  in 
the  Province,  nor  of  any  Provincial  Schools  nor  of  the  spirit- 
ual affairs  of  any  other  church  nor  congr^ation  in  the 
Province.  The  lands  held  bv  the  Board  of  Provincial  Elders 
in  the  community  is  commonly  known  as  Moravian  Land,  and 
the  funds  loaned  are  commonly  known  as  Moravian  Church 
money,  regardless  of  the  fact  as  to  which  corporation  such 
funds  belong. 

5.  The  testator  was  at  the  time  of  his  deaUi,  and  had  been 
for  a  period  of  about  fifty  years,  a  member  of  the  Moravian 
Church  at  Salem. 

6.  There  is  no  Moravian  church  building  or  original  Mora- 
vian congregation  or  Moravian  school  building  at  or  in  the 
immediate  vicinity  of  Clenmionsville. 

Upon  the  will  and  the  foregoing  facts  the  defendant  "Board 
of  Provincial  Elders  in  the  Southern  Province  of  the  Mora- 
vian Church,  or  Unitas  Fratrumf'  prays  that  the  property 
embraced  in  the  will  be  turned  over  to  it,  and  the  defendants, 
\t.  J.  Rights,  and  others,  pray  that  the  property  be  turned  over 
to  them,  as  heirs  at  law  and  distributees  of  E.  T.  Clenmions. 

7.  That  Clemmonsville  is  located  eleven  miles  from  Sal^n 
in  Forsyth  County. 

8.  That  the  value  of  the  estate  is  estimated  from  $75,000 
to  $100,000,  consisting  of  both  real  and  personal  estate. 

(Jury  trial  waived  without  prejudice). 

The  foregoing  facts  are  submitted  to  the  Court  to  say  f r(Hn 
them,  whether  the  will  of  E.  T.  Clemmons  is  valid,  what 
property,  if  any  passes  by  said  will,  and  what  person  or  per- 
sons or  corporations  as  trustee  take,  if  any,  and  what  person 
or  persons,  if  any,  take  as  individuals  with  the  right  in  any 
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party  of  exception  and  appeal  from  any  finding  or  conclusion 
of  law  or  fact  made  by  his  Honor. 

Watson^  Buxton  &  Watson, 
Jones  &  Patterson, 
Attorneys  for  Board  of  Provincial  Elders. 
HoLTON  &  Alexander, 
Tucker  &  Murphy, 
Glenn  &  Manley, 
Attorneys  for  heirs  at  law  and  distributees  of  E.  T.  Clemmons. 

W.  R.  Whitson, 
Attorney  for  Administrator  and  Petitioner. 

A.  H.  Ellbr, 
Attorney  for  Heirs  and  Distributees. 

I,  E.  T.  Clemmons,  of  Asheville,  North  Carolina,  being  of 
sound  mind,  but  knowing  the  uncertainty  of  death,  deem  it 
proper  to  make  a  will,  and  accordingly  do  make  this  my  last 
will  and  testament  It  is  my  will  that  all  my  just  debts  be 
first  paid  and  discharged  by  my  administrator  out  of  my 
estate  as  soon  as  conveniently.  Then  I  desire  my  wife.  Hat- 
tie,  be  provided  for  that  she  may  have  a  comfortable  living 
from  my  real  estate.  Prefer  a  guardian  for  her,  she,  guar- 
dian and  Court  to  agree  on  property  for  her  for  life,  and  at 
her  death  to  be  used  as  hereafter  requested.  I  desire,  should 
she  and  guardian  think  any  property  best  to  sell,  they  may 
make  sale,  such  as  our  Court  consider  legal,  and  turn  the  pro- 
eeeds  over  to  Church  as  hereafter  named.  After  this  I  will 
and  bequeath  to  my  beloved  aunt,  Mary  P.  Scales,  of  Greens- 
boro, if  living,  $200.00.  After  this  I  will  and  bequeath  to 
Lewis  C.  Hanes,  of  Lexington,  $100.00.  Also  to  Addie 
Wheeler,  of  Winston,  wife  of  W.  H.  Wheeler,  $100.00.  After 
the  above  then  I  will  and  bequeath  all  the  rest  of  my  estate 
iacluding  mv  wife's,  at  her  death,  for  a  Moravian  Church  and 
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School  at  my  native  town,  Clemmonsville,  Forsyth  Ooimty, 
N.  C.  I  desire  the  Moravian  Church,  of  Salem,  appoint 
proper  persons  to  purchase  one  hundred  acres  of  land  in  or 
near  Clemmonsville.  To  first  erect  a  substantial  church  of 
brick,  not  to  exceed  in  cost  $10,000,  a  school  building  not  to 
exceed  in  cost  $10,000,  and  a  comfortable  house  for  the  entire 
use  of  a  Moravian  minister  and  teacher.  I  desire  each  mem- 
ber of  said  church  have  a  lot  of  one  acre  of  this  land  purchased 
at  $1.00  each,  as  far  as  the  land  goes,  and  his  children  to  bd 
sent  to  school  free  of  charge  as  long  as  any  part  of  my  estate 
remains  to  pay  the  expenses  of  said  church  first,  then  school. 
To  be  managed  and  controlled  by  the  church  of  Salem,  N.  C. 
It  is  my  intention  that  all  my  estate  except  as  before  stated,  be 
used  and  managed  by  the  Moravian  Church,  of  Salem,  to 
maintain  a  church  and  school  at  or  near  Clemmonsville, 
N.  C,  and  when,  if  ever,  abolished  then  to  go  to  my  nearest 
living  relatives.  In  witness  whereof  I  hereto  put  my  hand 
and  seal,  and  publish  this  to  be  my  last  will  and  testament. 

E.  T.  Clemmons,  (Seal). 
March  10th,  1895. 

A,  H,  Filer  and  Holton  &  Alexander,  for  appellant. 
Watson,  Buxton  &  Watson;  Jones  &  Patterson,  and  W.  JB. 
Whitson,  for  appellees. 

Clark,  J .  This  proceeding  is  brought  by  the  administrator 
with  the  will  annexed  of  E.  T.  Olemmons  against  his  heirs  at 
law,  next  of  kin,  and  devisees  to  have  the  will  proved  in 
solemn  form,  and  for  a  construction  of  the  same.  He  died 
childless.  After  a  devise  to  his  widow,  which  is  eliminated 
from  our  consideration  by  reason  of  her  having  dissented,  and 
three  small  bequests  to  relatives,  which  are  not  contested,  the 
testator  devised  and  bequeathed  his  estate,  estimated  at 
$100,000,  as  follows : 
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"After  the  above  then  I  will  and  bequeath  all  the  rest  of 
my  estate,  including  my  wife's,  at  her  death,  for  a  Moravian 
Church  and  School  in  my  native  town,  Clemmonsville,  For- 
syth County,  N.  C.  I  desire  the  Moravian  Church,  of  Salem, 
appoint  proper  persons  to  purchase  one  hundred  acres  of  land 
in  or  near  Clemmonsville;  to  first  erect  a  substantial  church 
of  brick,  not  to  exceed  in  cost  $10,000,  a  school  building  not  to 
exceed  in  cost  $10,000,  and  a  comfortable  house  for  the  entire 
use  of  a  Moravian  minister  and  teacher.  I  desire  each  mem- 
ber of  said  church  have  a  lot  of  one  acre  of  this  land  purchased 
at  $1.00  each,  as  far  as  the  land  goes,  and  his  children  to  be 
sent  to  school  free  of  charge  as  long  as  any  part  of  my  estate 
remains  to  pay  the  expenses  of  said  church  first,  then  school. 
To  be  managed  and  controlled  by  the  church,  of  Salem,  N.  C. 
It  is  my  intention  that  all  my  estate  except  as  before  stated 
be  used  and  managed  by  the  Moravian  Church,  of  Salem,  to 
maintain  a  church  and  school  at  or  near  Clemmonsville,  X.  C, 
and  when,  if  ever,  abolished  then  tp  go  to  my  nearest  living 
relatives.'' 

The  case  having  been  transferred,  upon  issues  raised  by  the 
pleadings  to  the  Superior  Court,  the  Judge,  upon  facts  agreed, 
found  as  a  fact  that,  "The  Board  of  Provincial  Elders  of  the 
Southern  Province  of  the  Moravian  Church,  or  Unitas  Fro- 
trum/^  officially  located  at  Salem,  N.  C,  and  a  corporation 
under  the  laws  of  North  Carolina  was  the  trustee  intended 
in  his  will  by  the  designation  "Moravian  Church  of  Salem" 
and  adjudged  that  the  bequest  and  devise  of  the  residue  of 
the  estate  as  above  set  forth  was  valid,  and  directed  that  the 
net  proceeds  of  the  personality  after  payment  of  the  widow's 
distributive  share,  the  three  small  bequests  mentioned  and  the 
costs  of  administration,  be  paid  over  to  said  trustee,  and  that 
said  trustee  is  the  owner  and  entitled  to  the  possession  of  all 
the  real  estate  of  which  the  testator  died  seized,  subject  to  the 
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dower  rights  of  the  widow.  From  this  judgment  the  defend- 
ants appealed,  assigning  the  following  grounds  of  exception, 
which  will  be  noted  seriatim. 

The  first  two  exceptions  are  to  the  findings  of  fact  that  tiie 
'*Board  of  Provincial  Elders  of  the  Southern  Province  of  the 
Moravian  Church,"  was  the  trustee  named.  This  was  shown 
to  be  the  ofiicial  designation  of  the  religious  denomination, 
commonly  known  as  the  Moravian  Church,  with  its  head- 
quarters at  Salem,  which  is  incorporated  in  Xorth  Carolina, 
and  owns  large  bodies  of  land,  having  received  inter  alia  at 
one  time  a  grant  of  1,000,000  of  acres  of  land  from  Earl 
Granville,  holding  and  investing  the  funds  of  the  Province 
and  the  legal  title  to  the  Churches  and  Chapels  and  schools 
within  its  jurisdiction,  including  the  well  known  and  long  es- 
tablished female  college  at  Salem.  It  was  also  in  the  facts 
admitted  that  the  Moravian  Church  congregation  at  Salem, 
owing  allegiance  to  the  Province  above  referred  to,  of  which  it 
is  a  member,  was  also  incorporated,  and  owned  considerable 
property,  including  four  affiliated  chapels,  and  is  also  com- 
monly known  as  the  Moravian  Church  of  Salem,  but  it  exer- 
cises  no  control  over  any  property  or  Church  beyond  its  imme- 
diate vicinity,  and  is  subject  to  the  authority  of  the  Province 
of  which  it  is  a  member,  and  from  which  its  ministers  receive 
their  appointment  (This  last  corporation  and  its  charter 
have  been  before  this  Court  in  United  Brethren  v.  Commis- 
sioners, 115  N.  C,  489).  At  the  most,  this  waa  a  latent 
ambiguity,  and  explainable  by  parol  evidence.  Simmons  v. 
Allison,  US  K  C,  763,  776;  Asheville  v,  Aston,  92  K*.  C, 
578;  Ryan  v.  Martin,  91  :N'.  C,  464;  Tilley  v.  EUis,  119 
N,  C,  233.  The  finding  of  fact  by  the  Judge  to  whom  by 
consent  it  was  submitted,  is  binding  upon  the  defendants.  In 
Tilley  v.  Ellis,  supra,  a  latent  ambiguity  was  sent  back  to  be 
passed  upon  by  the  jury,  but,  as  in  that  case,  the  ambiguity 
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was  as  to  the  cestui  que  trust,  the  Court  added  that  if  it  could 
not  be  determined  who  was  meant,  the  devise  would  lapse  for 
the  benefit  of  the  heirs.  Trustees  v.  Colgrove,  4  Hun.,  368, 
and  cases  there  cited.  But  here  the  ambiguity  being  as  to  the 
trustee,  the  Court  would  not  allow  a  trust  to  fail  for  want  of  a 
trustee.  Besides,  it  is  not  ground  for  exception  to  the 
defendants  who  can  not  be  concerned  who  is  trustee. 

But  when  the  case  gets  back  into  the  Superior  Court,  it  may 
be  well  for  the  administrator,  for  his  own  protection,  to  cause 
the  Moravian  Congregation  at  Salem,  which  is  officially  incor- 
porated as  the  "Congregation  of  the  United  Brthren  of 
Salem,"  to  be  made  a  party  defendant  (it  is  not  a  party  to 
this  action),  that  it  may  be  bound  by  the  final  order  holding 
the  Provincial  Elders  of  the  Moravian  Church  to  be  the  trus- 
tee designated,  or  given  opportunity  to  contest  the  same  if  that 
congregation  should  so  desire.  It  is  a  matter  between  the  two 
congregations  commonly  known  as  the  "Moravian  Church  of 
Salem,"  as  to  which  was  intended  to  be  the  trustee.  This  will 
not  affect  the  validity  of  the  devise  or  the  rights  of  the 
defendants.  An  uncertainty  as  to  the  cestui  (pie  trust  is  fatal 
to  a  devise  in  trust,  unless  it  is  a  latent  ambiguity  which  can 
be  ascertained.  Tilley  v.  Ellis,  supra;  Institution  r.  Nor- 
wood, 45  N.  C,  65.  It  is  otherwise  where  the  uncertainty  is 
as  to  the  trustee,  in  which  case  the  Court  will  protect  the  trust 
and  if  need  be  appoint  a  new  trustee.  2  Perry  Trusts, 
Sections  730,  731. 

The  next  two  exceptions  are  that  the  Court  erred  in  not 
holding  that  the  trustee,  the  Moravian  Church,  could  not  hold 
real  estate,  and  besides  has  no  corporate  existence.  It 
appears  from  the  facts  agreed,  that  both  the  organizations 
referred  to  above,  and  both  of  which  are  commonlv  known  as 
the  "Moravian  Church  of  Salem"  (one  being  the  Province, 
with  headquarters  at  Salem,  and  the  other  the  Congregation 


610  IN  THE  SUPREME  COURT.  [124 


Keith  v.  Sgaucs. 


of  that  Church  in  that  town),  were  incorporated,  and  both 
have  power  to  take  and  hold  property,  real  and  personal.  But 
if  there  had  beea  no  incorporation,  the  Court  would  hold  the 
fund  until  "incorporation  could  be  taken  out".  Allen  v. 
BaskervUle,  123  K  C,  126;  Ordd  v.  Washington,  95  XJ.  S., 
303 ;  and,  if  that  were  not  done  in  a  reasonable  time,  appoint  a 
substituted  trustee. 

The  other  exceptions  are  to  alleged  error  in  not  holding  the 
devise  for  Church  and  School  at  Clemmonsville  void : 

1.  "That  the  same  is  attempted  to  be  given  to  a  Church 
and  School  not  in  existence."  In  Griffin  v.  Graham,  8  IN".  C, 
96,  the  will  provided  that  two  acres  of  land  should  be  pur- 
chased, and  "that  a  brick  house  shall  be  erected  on  said  land 
suitable  for  a  school  room,  and  furnished  in  a  plain  manner 
for  the  accommodation  of  indigent  scholars,  and  be  called 
GriflSn  Free  School".  The  School  had  no  previous  existence, 
but  was  to  be  established  by  the  trustees.  The  Court  upheld 
the  trust,  and  the  institution  is  still  the  pride  of  New  Bern. 
To  same  effect,  White  v.  University,  39  IsT.  C,  19 ;  Vidal  v. 
Philadelphia,  2  Howard  (XJ.  S.),  127,  (the  famous  Girard 
Will  Case) ;  Ould  v,  Washington,  supra.  In  Jones  v.  Haber- 
sham, 107  TJ.  S.,  174,  it  is  said:  "The  bequest,  in  the  23rd 
clause  of  the  will,  of  $1,000,  to  the  first  Christian  Church 
erected  or  to  be  erected  in  the  village  of  Telf  airville,  in  Burke 
County,  or  to  such  persons  as  may  become  trustees  of  the 
same,  is  supported  by  Inglis  v.  Sailors,  2  Peters,  99 ;  Ould  i\ 
Washington,  supra;  Russell  v.  Allen,  107  U.  S.,  163,  and 
is  directly  within  the  decisions  of  liord  Thurlow  in  Attorney 
General  v.  Bishop,  1  Bro.  Ch.,  444,  of  Sir  John  Copley,  after- 
wards Lord  Lyndhurst,  in  Society  v.  The  Attorney  General, 
3  Russ,  142,  and  of  Lord  Hatherly  in  Sinnett  v.  Herbert, 
L.  R.  7  Ch.,  232."  In  fact  a  very  large  proportion  of  devises 
of  this  nature  are  to  institutions  to  be  established  in  conse- 
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qnenoe  of  the  will,  and  if  sufficiently  definite  th^  have  always 
been  upheld.  Certainly  we  know  of  none  declared  void  on 
the  ground  assigned  in  this  exception. 

2.  "That  a  church  and  school  house  are  directed  to  be  built 
at  a  cost  not  exceeding  $10,000,  thereby  giving  a  discretion, 
without  a  person  or  corporation  being  named  capable  of  exer- 
cising the  discretion^'.  It  is  evident  that  the  discretion  was  to 
be  exercised  by  the  trustee,  and  this  is  a  limitation  thereon. 

3.  "That  100  acres  of  land  are  directed  to  be  bought,  and 
one  acre  allotted  each  to  parties  incapable  of  being  designated, 
nor  capable  of  enforcing  the  trust."  A  devise  "for  the  estab- 
lishment of  a  free  school  or  schools  for  the  benefit  of  the  poor 
of  the  county,"  was  held  valid.  State  v.  McOowan,  39  N.  C, 
1;  Hunt  V.  Fowler,  121  HI.,  269;  and  "For  the  poor  in  the 
County  of  Beaufort" ;  State  v.  Gerard,  37  N.  C,  210 ;  to  "A. 
Bishop,  of  North  Carolina,  and  his  heirs  in  trust  for  the  poor 
orphans  of  the  State  of  North  Carolina,  and  the  said  Bishop 
and  his  successors  have  the  right  to  select  such  orphans,"  was 
upheld  by  Peaeson^  C.  J.,  in  Miller  v.  Atkinson,  63  N.  C, 
637 ;  a  gift  to  trustees  "to  be  by  them  applied  to  the  payment 
of  tuition  money  for  such  poor  children  as  the  trustees  may 
designate,"  was  sustained  in  Newton  Academy  v.  Bank,  101 
N.  C,  488 ;  and  the  interest  on  the  fund  to  be  applied  for  the 
"educating  of  poor  mutes,"  was  treated  as  valid  in  School  v. 
Institution,  117  N.  C,  164.  "Each  member  of  said  Church 
not  to  exceed  100,"  is  sufficiently  definite. 

4.  "That  the  will  attempts  to  provide  for  the  education  of 
the  children  of  the  indefinite  persons  to  whom  the  one  acre 
of  land  is  given."  The  parents  being  ascertainable,  as  above 
Mid,  this  exception  is  untenable. 

5.  "That  the  paper  writing  attempts  to  provide  a  house  for 
a  Moravian  minister  and  teacher,  and  is  too  indefinite  in  pro- 
viding who  that  teacher  may  be."     The  selection  was  evi- 
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dently  left  to  the  trustees,  the  MoraWan  Church,  and  intended 
to  be  so  left,  just  as  the  trustees  of  Girard  College,  of  the 
Griflin  School,  and  other  institutions  established  by  virtue  of  a 
devise,  select  the  President  and  Professors  from  time  to  tima 

6.  "That  the  provision  reciting  his  intention  that  his 
etsate  shall  be  used  and  managed  by  the  Moravian  Church  of 
Salem  to  maintain  a  Church  or  School  at  or  near  Clemnion&- 
ville,  N.  C,  is  too  general  and  indefinite,  and  fails  to  point  out 
the  beneficiaries,  or  the  means  by  which  they  may  be  ascer- 
tained."    This  has  been  already  discussed. 

7.  "That  the  said  Moravian  Church  is  not  an  inoorpcnra* 
tion,  and  is  incapable  of  holding  a  trust.''  This  is  counter  to 
the  facts  agreed,  and  need  not  be  considered.  Besides,  it  does 
not  concern  the  defendants. 

8.  "That  there  are  no  beneficiaries  mentioned  in  said  paper 
writing  sufficiently  identified  that  can  enforce  the  trusts/' 
As  much  so  as  in  the  Girard  College  case,  the  Griffin  School 
case,  and  all  similar  instances.  In  those  cases,  what  boy 
could  come  into  Court  and  say,  "I,  among  others,  was 
intended  to  enjoy  this  bounty."  The  trustees  could  answer, 
"In  our  judgment  you  are  not  best  entitled  to  the  benefit  of 
the  donation,"  yet  such  devises  were  upheld. 

In  Sinnett  v.  Herbert^  supra,  the  Court  held  that  "a  gift  to 
a  charitable  purpose,  if  lawful,  is  good  although  no  object  be 
in  existence  at  the  time,"  citing  Attorney  Oeneral  v.  Bishop, 
1  Bro.  Ch.,  444,  sustaining  a  gift  for  "establishing  a  Bishop 
in  His  Majesty's  Dominions  in  America."  In  which  case  it 
was  also  said,  "It  is  immaterial  whether  the  person  to  take  be 
in  esse  or  not^  or  whether  the  legatees  were,  at  the  time  of  the 
bequest,  a  corporation  capable  of  taking  or  not,  or  how  uncer- 
tain the  object  may  be,  provided  there  be  a  discretionary 
power  vested  anywhere  over  the  application  of  the  testator's 
bounty  to  these  objects ;  or  whether  their  corporate  designa- 
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tion  be  mistaken,"  which  is  cited  in  VidcU  v.  Philadelphia, 
supra,  which  adds,  "If  the  intention  sufficiently  appears  in 
the  bequest,  it  should  be  valid."  "In  Holmes  v.  Mead,  52 
N.  Y.,  232,  it  was  held  that  a  beneficiary  need  not  necessarily 
be  described  by  name,  that  it  is  not  material  that  a  legatee 
should  be  definitely  ascertained  and  known  at  the  date  of  the 
will  or  even  at  the  death  of  the  testator ;  and  it  is  sufficient,  if 
he  is  so  described  that  he  can  be  ascertained  and  known  when 
the  right  to  receive  the  gift  accrues.  A  provision  by  will  that 
the  whole  estate  should  be  used  at  discretion  by  the  selectmen 
of  B,  for  the  special  benefit  of  the  worthy,  deserving  poor, 
white,  American,  Protestant,  democratic  widows  and  orphans, 
residing  in  B,  is  valid.  Beardsley  v,  Bridgeport,  53  Conn., 
489.  The  whole  matter  of  enforcing  and  controlling  private 
charities  is  regulated  by  Sections  2342  to  2345,  of  The  Code, 
whereby  the  Attorney  General  or  Solicitor  is  authorized,  on 
the  suggestion  of  two  reputable  citizens,  to  bring  suit. 

9.  "That  the  power  given  to  the  trustees  to  abolish  the 
church  and  school  makes  the  devise  to  them  void."  No  power 
is  given  to  the  trustees  to  abolish  the  church  and  school,  and 
the  reference  to  the  possible  abolition  thereof  is  merely  a  con- 
dition subsequent,  and  does  not  prevent  the  vesting  of  the 
estate  in  the  trustee.  This  objection  was  answered  by  Peab- 
SON,  C.  J.,  in  Miller  v.  Atkinson,  supra.  "It  will  be  time 
enough  at  his  (Bishop  Atkinson's)  death  to  make  the  objec- 
tion that  his  successor  cannot  exercise  the  power."  So  it  will 
be  time  enough  to  discuss  the  effect  of  an  abolition,  if  it  ever 
happens,  at  the  time  it  takes  place ;  but  such  a  condition  subse- 
quent can  not  possibly  have  the  effect  of  destroying  the 
estate. 

10.  "That  the  estate  attempted  to  be  devised  is  a  base  or 
qualified  fee,  and  is  therefore  void."  If  it  oe  admitted  to  be 
a  base  or  qualified  fee,  it  is  not  void  in  North  Carolina.  "But 
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however  broad  may  be  the  language  quoted,  we  have  no  idea 
that  it  was  the  purpose  of  the  Chief  Justice  to  say  that  the 
limitation  expressly  defined  by  him  as  a  base  or  qualified  fee 
in  Merriments  case  (55  N.  C,  470)  could  not  be  valid  in 
North  Carolina.  Such  limitations  are  not  infrequent  in  this 
and  other  States,  and  we  are  not  prepared  to  adopt  a  view 
which  leads  to  such  a  revolution  in  the  law  of  limitations  of 
real  property."     Hall  v.  Turner,  110  N.  C,  292. 

11.  "That  there  are  no  words  of  conveyance  conveying  the 
estate  to  any  one  to  hold  in  trust,  and  it  therefore  descends  to 
the  heirs  and  distributees."  No  technical  words  of  convey- 
ance are  required  in  wills.  Allston  v.  Davis,  118  N.  C,  202 ; 
Code,  Section  2180. 

12.  "That  the  will  does  not  contemplate  a  charity,  for  it 
provides  that  only  the  children  of  each  member  having  on© 
acre  of  the  land  be  sent  to  school  free  of  charge,  as  long  as 
any  part  of  my  estate  remains  to  pay  the  expenses  of  said 
church  first,  then  the  school,  and  is  not  in  contemplation  of 
Section  2342,  of  The  Code."  While  the  will  prescribes  that 
such  children  shall  be  educated  free,  that  is  only  a  part  of 
the  trust,  which  provides  in  addition  for  the  maintenance  of 
the  church  and  school  at  that  point.  The  charity  is  not  too 
vague  and  indefinite,  but  quite  specific — ^for  "a  Moravian 
Church  and  school  at  my  native  town,  Clenmionsville,  in  For- 
syth County,  N.  C,  to  be  managed  and  controlled  by  the 
Moravian  Church,  of  Salem,  N.  C,"  the  trust  is  not  difiicult 
of  execution  according  to  the  intention  of  the  testator.  He 
says  that  it  is  his  intention  that  all  of  his  estate  be  used 
and  managed  by  the  Moravian  Church,  of  Salem,  to  maintain 
the  charity  which  he  was  about  to  establish.  Instead  of  him- 
self naming  new  trustees  to  administer  the  trust,  he  places 
this  trust  in  the  hands  of  that  Church.  The  testator  himself 
was  a  native  of  Clemmonsville.     He  was,  and  had  been  for 
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fifty  years,  a  member  of  the  Moravian  Ohureh  at  Salem,  and 
died  childless,  and  evidently  wished  through  his  Church  to 
perpetuate  his  family  name  by  establishing  at  the  place  of  his 
nativity,  which  took  its  name  from  his  family,  a  charity  to  be 
managed  and  controlled  by  the  parent  Church.  Courts 
incline  strongly  in  favor  of  charitable  gifts,  and  take  special 
care  to  enforce  them.  2  Story  Eq.  Jur.,  Section  1169.  Chari- 
table bequests  are  said  to  come  within  that  department  of 
human  affairs  where  the  maxim  ut  res  magis  valeat  quann 
pereat  has  been  and  should  be  applied.  2  Perry  Trusts  Section 
687.  Until  the  statute  of  distributions  (22  Car.  II.,  Ch.  13) 
was  enacted  the  Ordinary  was  obliged  to  apply  a  portion  of 
every  intestate's  estate  to  charity,  on  the  ground  that  there 
was  a  general  principle  of  piety  and  charity  in  every  man. 
2  Perry,  supra.  Section  690;  2  Bl.  Com.  494,  495.  This 
was  doubtless  a  crude  beginning  of  the  graduated  inheritance 
tax  by  which,  in  Great  Britain  and  most  of  our  States,  the 
estates  of  the  dead  are  now  made  to  contribute  to  the  benefit  of 
the  public. 

It  is  contended  that  there  are  several  cases  in  North  Car- 
olina in  which  charitable  bequests  were  declared  invalid.  . 
But  these  were  very  different  from  the  one  now  before  the 
Court.  In  McAvJey  v.  Wilson,  16  N.  C,  276,  the  testator 
directed  that  his  property  should  be  formed  into  a  f imd  to  pay 
a  preacher  of  the  Associate  Seceding  Party  to  preach  at  the 
Church  of  Gilead,  which  belonged  to  the  Reformed  Party. 
The  Reformed  Party  would  not  allow  the  preacher  to  preach, 
but  fastened  the  door  and  windows  of  the  church  against  him. 
The  Court  said  that  it  did  not  have  the  power  to  force  the 
Church  to  let  him  preach,  and  so  the  devise  failed.  In  Hol- 
land V.  Peck,  37  N".  C,  255,  the  will  required  the  sum  to  be 
disposed  of  by  Conference  or  the  different  members  compos- 
ing the  same,  as  they  shall,  in  their  Godly  wisdom,  judge  to  be 
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most  expedient  or  beneficial  for  the  increase  and  prosperity 
of  the  Gospel;  held  too  indefinite  to  be  executed.  In 
Bridgers  v.  Pleasants,  39  N.  C,  26,  the  bequest  was  to  for- 
eign missions,  and  to  the  poor  saints.  The  Court,  with  fine 
irony,  said,  that  it  was  impossible  for  a  Court  to  say  that  this 
man  or  that  was  a  Saint,  and  the  bequest  was  declared  void, 
though  it  was  careful  to  add  that  if  the  testator  ^^ad  made  it 
plain  who  he  thought  were  Saints,  the  Court  would  enforce 
the  trust."  In  White  v.  University,  39  N.  C,  19,  the  Court 
pronounced  a  provision  that  the  proceeds  be  laid  out  in  build- 
ing convenient  places  of  worship,  free  for  the  use  of  all 
Christians  who  acknowledged  the  divinity  of  Christ,  and  the 
necessity  of  a  spiritual  regeneration,  as  void  for  uncertainty. 

There  are  numerous  cases  that  where  the  testator  does  not 
select  the  object  of  his  bounty  but  attempts  to  leave  it  to  his 
executors  or  trustees  to  select,  the  purpose  or  class,  this  is  too 
indefinite,  and  the  devise  is  void  because  one  cannot  appoint 
another  to  make  a  will  for  him.  Among  cases  of  this  kind  are 
the  famous  Tilden  will  case,  Tilden  v,  Oreen,  130  N.  Y.,  29 ; 
Bridgers  v.  Pleasants,  supra;  Johnson  v.  Johnson,  36  Am.  St. 
Rep.,  104;  S.  C.  22  L.  R.  A.,  179,  and  notes;  Oambell  v. 
Tripp,  15  L.  R.  A.,  235;  but  that  is  an  entirely  different 
matter  from  a  case  where  the  object  of  the  bounty,  or  the  class 
out  of  which  the  individuals  are  to  be  selected,  is  definite,  as 
in  the  Girard  will  case,  the  GriflSn  School  case,  and  others 
cited  above,  in  which  the  selection  of  the  individuals  of  the 
class  designated  to  share  in  the  bounty  is  necessarily  left  to 
the  trustee,  since  they  might  not  even  be  bom  till  long  after 
the  testator's  death.  To  the  latter  class,  the  present  devise 
belongs. 

The  doctrine  of  Cy  Pres  does  not  obtain  in  North  Carolina, 
(Bridgers  v,  Pleasants,supra) , and  would  have  no  application 
to  the  case  before  us,  if  it  did,  and  therefore  needs  no  discos- 
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sion.  That  doctrine  was  simply  that  if  a- trust  failed  for  any 
reason  the  Court  would  apply  the  fund  to  some  other  charity, 
as  similar  as  possible — ^to  "somthing  else  as  good."  Nor  does 
the  validity  of  charitable  devises  depend  upon  whether  the 
Statute,  43  Eliz.,  Oh.  4,  "Charitable  Uses,"  is  or  is  not  in 
force  in  this  State.  The  opinion  to  that  effect  has  been 
thoroughly  exploded,  says  the  United  States  Supreme  Court 
in  Ould  V.  Washington,  supra,  and  further  says,  citing  2 
Perry  on  Trusts,  Section  687,  "A  charitable  use,  where 
neither  law  nor  public  policy  forbids,  may  be  applied  to 
almost  anything  that  tends  to  promote  the  well  being  of  social 
man." 

To  sum  up : 

1.  This  is  a  charitable  use. 

2.  Neither  the  doctrine  of  Cy  Pres  nor  43  Eliz.,  4,  in  any- 
wise affects  the  validity  of  a  devise  for  such  purpose  in  this 
country. 

3.  A  latent  ambiguity  as  to  either  cestui  que  trust  or  trustee 
is  explainable. 

4.  The  latent  ambiguity  here  being  as  to  the  trustee,  if  not 
explained,  the  trust  could  not  have  failed,  but  a  new  trustee 
would  be  appointed. 

5.  If  the  object  of  the  trust  yrere  indefinite,  it  would  be 
void ;  otherwise,  where  as  in  this  case,  it  is  definite  and  the 
selection  of  the  individuals  to  enjoy  its  benefit  is  left  to  trus- 
tees. 

After  a  careful  review  of  the  elaborate  argument  on  both 
sides,  which  has  been  of  great  assistance  to  the  Court  in  draft- 
ing this  opinion,  the  judgment  below  is  affirmed. 

Affirmed. 
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HORNER  SCHOOL  (incorporated)  v.  R.  M.  WBSCOTT. 

(Decided  April  25, 1899). 

Contract — Jurisdiction. 

1.  Where  according  to  the  School  Catalogue  tuition  and  board  are 

payable  in  instalments,  in  advance,  and  no  money  thus  paid  to 
be  returned  in  event  of  dismissal  for  bad  conduct,  and  by 
special  indulgence  payment  in  advance  was  not  insisted  on 
from  a  cadet,  who  was  dismissed  for  bad  behavior,  the  school 
is  entitled  to  recover  the  instalment  which  ought  to  have  been 
paid  in  advance. 

2.  Where  by  special  contract  half  of  the  Catalogue  prices  were  to 

be  paid,  and  dismissal  occurred  before  payment,  half  rates 
only  are  recoverable. 

8.  In  an  action  involving  the  construction  of  a  contract,  where  it  is 
apparent  there  was  a  bona  fide  contention  for  more  than  |200, 
the  Superior  Court  has  Jurisdiction. 

Civil  Action  in  contract  for  board  and  tuition  of  two 
cadets  entered  at  the  Horner  School,  tried  before  Robinson, 
J.,  at  January  Term,  1898,  of  the  Superior  Court  of  Grak- 
viLLE  County. 

The  plaintiff  claimed  $479.25  for  board,  tuition,  etc.,  for 
one  scholastic  year  for  the  cadets.  Under  the  charge  of  the 
Court,  excepted  to  by  plaintiff,  that  there  could  be  no  recovery 
upon  the  contract,  but  upon  a  qvmitum  meruit  only,  a  verdict 
was  rendered  for  the  plaintiff  for  $38.50,  value  of  services 
actually  rendered.  Judgment  for  that  amount  in  favor  of 
plaintiff,  who  appealed. 

The  circumstances  are  fully  stated  in  the  opinion. 

Messrs.  A.  W.  Chraham  and  J.  W.  Oraham,  for  plaintiff, 
(appellant). 
Messrs.  Edwards  &  Royster,  for  defendant. 
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FiTRCHEs^  J.  The  plaintiff  is  a  corporation  conducting  a 
select  public  school  for  boys.  In  September,  1896,  R.  D. 
Wescott,  a  son  of  the  defendant,  entered  this  school  as  a 
student,  and  in  October  of  the  same  year,  T.  L.  Leonard,  a 
nephew  and  ward  of  defendant,  also  entered  said  school  as  a 
student.  R.  D.  Wescott  remained  about  five  weeks  and  T.  L. 
Leonard  about  one  week,  when  they  were  expelled  for  going 
into  a  grog-shop  on  Sunday  and  getting  drunk. 

It  appears  from  the  evidence  that  the  plaintiff  had  pub- 
lished a  catalogue  of  its  school,  stating  that  it  was  founded  in 
1851,  containing  its  rules,  prices  and  terms  of  payment;  that 
this  catalogue  had  been  extensively  distributed,  and  its  rules 
were  kept  posted  up  in  the  school  room,  the  dining  room,  and 
the  chambers  or  bed-rooms  of  students ;  that  in  said  catalogue, 
under  the  head  of  "Expenses  of  Session  of  Twenty  Weeks," 
is  the  following  statement :  "Board  and  tuition,  including  fur- 
nished room,  fuel,  use  of  arms,  etc.,  $125.00.  Washing  and 
lights,  $6.75.  Books,  stationery,  etc.,  about  $10.00.  No 
extra  charges  are  made.  Payment  for  board  and  tuition  must 
be  made  on  September  1,  1891,  $62.50;  November  1,  1891, 
$62.50;  January  18,  1892,  $62.50;  April  1,  1892,  $62.50. 
No  money  will  be  returned  in  case  of  dismissal  for  bad  con- 
duct or  in  case  of  voluntary  withdrawal,  except  at  the  option 
of  the  principals."  That  the  catalogue  of  1896  was  the  same 
as  this. 

Plaintiff  contends  that  this  constitutes  a  contract  between 
it  and  the  defendant  for  the  tuition,  board,  books  and  washing 
for  he  students,  Wescott  and  Leonard,  for  the  whole  scholastic 
year,  commencing  in  September,  1896,  which  plaintiff  says 
amounts  to  $479.25;  that  it  had  the  right  to  expell  these 
''cadets"  for  the  cause  assigned,  and  that  it  was  expressly 
stated  that  "no  money  will  be  paid  back  in  case  of  dismissal 
for  bad  conduct;"  and  that  a  dismissal  for  bad  conduct  was 
•quivalent  to  a  voluntary  withdrawal  by  these  students. 
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The  plaintiff's  catalogue^  published  for  so  long  a  time  and 
so  extensively  circulated,  would  ordinarily  be  some  evidence 
tending  to  show  that  a  party  who  patronized  the  school  had 
seen  and  known  its  terms,  and  should  be  submitted  to  the 
jury ;  and  if  they  should  find  that  defendant  had  seen  the  cata- 
logue, and  then  patronized  the  school,  the  terms  would  be 
binding  on  him,  as  an  accepted  offer  and  contract.  Homer 
&  Graves  v.  Barker,  74  N.  C,  65 ;  Bingham  v.  Richardson, 
60  N.  C,  215.  But  the  plaintiff's  evidence  shows  that  these 
"cadets"  were  not  received  under  the  terms  stipulated  in  the 
catalogue,  but  that  each  one  of  them  was  received  under  a 
special  contract  that  differed  from  the  terms  stated  in  the 
catalogue.  Wescott  was  received  at  one-half  the  catalogue 
price  upon  condition  that  he  contributed  his  musical  talent 
to  the  benefit  of  the  school,  one-half  being  $62.50,  and  Leo- 
nard was  to  be  taken  at  $100,  instead  of  the  rates  stated  in 
the  catalogue ;  that  while  plaintiff  calls  ten  months  or  forty 
weeks  a  scholastic  year,  it  calls  five  months,  or  twenty  weeks, 
a  session.  If  it  should  be  held  that  this  evidence  showed  a 
contract  for  the  full  session  of  ten  weeks,  commencing  the 
first  of  September^  it  must  be  borne  in  mind  that  this  was  not 
all  the  evidence  with  regard  to  the  contracts,  under  which 
these  cadets  entered  the  plaintiff's  school.  The  plaintiff 
introduced  the  catalogue  in  evidence  for  the  purpose  of 
proving  the  contract  So  the  plaintiff's  evidence,  which 
shows  that  Wescott  was  to  be  taken  at  half  price  and  Leonard 
at  $100  per  session,  must  be  taken  in  connection  with  the  cat- 
alogue, which  shows  that  one-half  of  this  amount^  to-wit, 
$31.25  for  Wescott,  and  $50  for  Leonard,  was  due  on  the  first 
of  September,  or  when  they  entered  school;  and  that  there 
was  nothing  more  due  from  them  until  the  first  of  November, 
if  they  had  continued  in  school.  And  before  this  Novem- 
ber instalment  was  due  they  had  been  expelled  and  left  school. 
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There  is  no  stipulation  in  the  contract  that,  if  these  cadets 
are  expelled  for  good  cause,  they  (or  those  who  sent  them), 
should  be  liable  for  the  whole  session,  or  for  the  scholastic 
year.  The  only  stipulations  are  that  $62.60,  or  one-half  of 
what  will  be  due  for  the  session  of  ten  weeks,  is  due — to  be 
paid — at  the  commencement  of  the  session  or  when  the  boy 
enters  school.  In  this  case,  one-half  was  $31.25  for  Wescott, 
and  $60.00  for  Leonard.  This  was  not  paid,  as  it  was  to  be. 
If  it  had  been  paid  it  is  stipulated  that  "it  would  not  be 
returned  except  at  the  option  of  the  plaintiff."  That  it  was 
not  paid  when  these  boys  entered  school,  was  owing  to  the 
indulgence,  and  not  the  fault  of  the  plaintiff,  and  the  defend- 
ant has  no  right  to  complain  of  this.  If  this  instalment  had 
been  paid,  the  plaintiff  would  have  had  the  right  to  retain  it, 
and  nothing  more. 

As  it  was  the  defendant's  duty  to  have  paid  this  instalment 
when  it  was  due,  and  not  the  plaintiff's  fault  that  it  was  not 
paid,  it  seems  that  defendant  should  not  complain  if  he  has  to 
pay  now.  And  it  does  not  seem  to  us  that  plaintiff  has  any 
right  to  recover  more  than  it  would  have  been  able  to  retain 
if  both  plaintiff  and  defendant  had  observed  and  kept  the  con- 
tract, and  these  instalments  had  been  paid. 

It  therefore  seems  to  us,  that  plaintiff  upon  its  own  evi- 
dence, can  not  recover  more  than  what  was  due  on  the  Sep- 
tember instalment. 

As  this  action  involves  the  construction  of  a  contract,  in 
which  we  can  see  there  was  a  bona  fide  contention  for  more 
than  $200,  it  seems  to  us  that  it  was  properly  brought  to  the 
Superior  Court 

We  therefore  decline  to  dismiss  for  want  of  jurisdiction. 
But  as  there  was  error  in  holding  that  plaintiff  could  not 
recover  on  the  contract,  there  must  be  a  new  trial. 
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W.    B.    DOWDY    and    wife   v.    WESTERN    UNION    TELEGRAPH 

COMPANY. 

(Decided  April  25,  1899). 

Telegraph  Companies — Agents — Negligence — Mental 

Anguish. 

1.  Agency  is  a  matter  of  law  purely,  when  the  facts  are  undlspnted. 

2.  Where  by  the  custom  and  rules  of  the  defendant  company,  their 

telegraph  offices  at  San  ford  and  Aberdeen,  two  places  on  the 
Augusta  Air  Line  R.  R.,  were  closed  to  public  business  between 
7  o'clock  P.  M.,  and  7  o'clock  A.  M.,  and  between  those  hours 
the  night  operators  of  the  Railroad  Company  were  on  duty  for 
railroad  business  only,  but  the  offices  were  not  in  fact  closed, 
and  the  night  operators  received  messages  for  transmission 
and  the  usual  charges,  which  were  both  turned  over  to  the 
day  operator  next  morning.  Held,  that  the  night  operators 
were  agents  of  the  Telegraph  Company  as  well  as  of  the  Rail- 
road Company,  both  for  transmission  and  delivery. 

t.  The  defendant  company  cannot  keep  its  offices  open,  receive  mes- 
sages for  pay,  and  then  when  a  negligent  delay  in  their  deliv- 
ery service  occurs,  screen  themselves  by  saying  that  the  per^ 
sons  who  are  in  their  places  of  business  take  the  messages  and 
receive  payment  therefor  are  not  its  agents. 

Civil  Action  for  damages  for  mental  anguish  occasioned 
by  negligence  in  delivery  of  a  message,  tried  before  Timber- 
lake,  J.,  at  September  Term,  1898,  of  Chatham  Superior 
Court. 

The  plaintiffs  resided  at  Sanf ord,  on  the  Augusta  Air  Line 
Railroad.  The  male  plaintiff  went  on  business  to  Aberdeen, 
on  the  same  K.  R.,  leaving  at  home  his  wife  and  infant  child. 
On  February  21, 1898,  about  2  o'clock  p.  m.,  the  child  became 
auddenly  very  ill.  That  night  between  8  and  9  o'clock,  Mrs. 
Dowdy  sent  to  the  telegraph  office,  at  Sanf  ord,  to  be  trans- 
mitted to  her  husband,  the  following  dispatch : 
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Sanford,  K  C,  Feb.  21, 1898. 

To  W.  B.  Dowdy,  Aberdeen,  'N.  C. : 

Come  home  at  once.     Baby  is  very  sick. 

Mbs.  W.  B.  Dowdy. 

The  dispatch  was  sent  and  was  received  by  the  operator 
at  Aberdeen  at  9 :45  that  night,  but  was  not  delivered  to  W.  B. 
Dowdy  until  next  morning  at  7  o'clock,  when  it  was  handed 
to  him  along  with  another  dispatch,  dated  February  22,  1898, 
informing  him  of  the  death  of  his  child,  which  occurred  at 
5  o'clock  that  morning. 

If  the  first  dispatch  had  been  delivered  in  time  the  plain- 
tiff would  have  taken  train,  known  as  "the  Atlanta  Special," 
which  passed  Aberdeen  at  12  o'clock  that  night,  and  arrived 
at  Sanford  at  1  o'clock  same  night.  As  it  was,  he  reached 
Sanford  next  day  at  10  o'clock  a.  m.,  and  found  his  wife 
weeping  and  in  great  distress.  Mrs.  Dowdy  testified,  it 
would  have  been  a  great  comfort  to  her  to  have  had  her  hus- 
band with  her  then.  Baby  cried  for  its  father,  and  it  greatly 
distressed  her,  that  it  cried  for  him  and  he  was  not  there. 
When  the  dispatch  was  carried  to  the  telegraph  office  for 
transmission,  the  messenger  was  assured  by  the  operator  in 
charge,  that  it  would  be  delivered  all  right,  as  it  was  known 
where  Mr.  Dowdy  lodged  at  Aberdeen.  With  this  assurance 
he  paid  for  the  message,  and  reported  to  Mrs.  Dowdy  what 
the  operator  said. 

The  defense  was  that  according  to  the  rules  and  cus- 
tom^  the  telegraph  lines  were  closed  to  business  of  the  public 
between  7  p.  m.,  and  7  a.  m.,  and  were  operated  by  Railroad 
night  officials,  for  Railroad  business,  who,  while  they  received 
messages,  as  matter  of  accommodation  to  the  public,  and  pay 
for  transmission,  reserved  both  for  the  telegraph  operators 
next  morning,  who  attended  to  the  business  when  they  came 
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on  duty  after  7  o'clock.  The  defendant  insisted  that  these 
night  operators  were  not  agents  of  the  Telegraph  Company, 
but  of  the  Railroad  Company,  and  that  the  defendant  was  not 
liable  for  their  negligence  in  either  transmission  or  delivery, 
if  negligence  there  was — ^which  was  denied. 

His  Honor  declined  to  give  special  instructions  asked  for 
on  this  line  of  defense.  Defendant  excepted.  Verdict  for 
plaintiffs,  assessing  damages  at  $1250. 

Judgment.     Appeal  by  defendant. 

Mr.  R.  C.  Strong,  for  defendant  (appellant). 
Mr.  H.  A.  London  J  for  plaintiffs. 

MoNTGOMEBY^  J.  This  actiou  was  brought  to  recover 
damages  for  mental  anguish  allied  to  have  been  suffered  by 
the  plaintiffs  on  account  of  the  alleged  negligent  failure  of 
the  defendant  to  deliver  a  certain  telegraphic  despatch  sent 
by  the  feme  plaintiff  to  the  male  plaintiff,  her  husband.  In 
the  wife's  telegram  she  informed  the  husband  that  their  child 
was  very  sick,  and  requested  him  to  come  home  at  once.  The 
wife  was  at  Sanford  and  the  husband  at  Aberdeen,  both 
places  being  on  the  Augusta  Air  Line  Railroad.  The  defense 
of  the  defendant  as  set  up  in  their  answer  was  that  the  mee- 
sage  was  not  delivered  to  their  agent  at  Sanford,  nor  trans* 
mitted  to  their  agent  at  Aberdeen,  but  was  delivered  for 
transmission  to  the  night  operator  of  the  Seaboard  Air  lane 
system  of  Railroad,  at  Sanford,  and  was  received  by  the 
night  operator  of  the  same  Railroad  Company  at  Aberdeen, 
and  that  upon  the  delivery  of  the  telegram  to  the  defendant's 
agent  at  Aberdeen,  when  he  went  on  duty  the  next  morning 
at  seven  o'clock,  by  the  night  operator  of  the  Railroad  Com- 
pany, it  was  promptly  delivered  to  the  sendee,  the  male 
plaintiff. 
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J.  M.  Dowdy,  the  father  of  the  male  plaintiff,  testified 
that  he  delivered  the  telegram  to  Huntley,  the  agent  of  the 
defendant  at  Sanford,  on  the  2l8t  of  February,  1898,  at 
eight  p.  m.,  to  be  transmitted  to  the  agent  of  the  company 
at  Aberdeen  for  the  sendee,  the  male  plaintiff,  and  paid  the 
charges.  Hnntley  denied  that  he  received  the  telegram  from 
J.  M.  Dowdy.  He  said,  however,  that  on  the  next  morning 
on  going  to  his  work  in  the  office  of  the  defendant  com- 
pany, he  found  on  the  hook  the  message ;  that  it  was  attached 
to  a  Western  Union  Telegraph  Company  blank ;  that  he  put 
it  ''Western  Union  Telegraph  Company's  business,"  and  that 
the  night  operator  gave  him  the  money  for  transmitting  the 
message  which  he  turned  over  to  the  defendant  company. 

S.  A.  Johnson,  a  witness  for  the  defendant,  testified  that 
he  was  the  night  operator  of  the  S.  A.  L.  R.  R.  Co.,  and  that 
be  received  the  telegram  at  9 :45  p.  m.,  on  the  21st  of  Feb- 
ruary ;  that  when  he  received  it  he  wrote  it  out  on  a  Western 
Union  blank;  tliat  when  messages  not  on  railroad  business 
came  he  always  did  this  and,  after  making  memoranda 
thereon  as  to  the  time  of  transmission  and  receipt,  according 
to  rules,  hunar  them  on  a  hook  in  the  office  where  the  Western 
Union  operator  could  get  them  when  he  came  on  duty  in  the 
morning.  Johnson  further  said  that  he  never  took  such 
messages  for  delivery ;  that  there  was  no  provision  made  for 
delivering  messages  at  night.  Johnson,  Huntley  and  W.  F. 
Williams,  another  witness  of  the  defendant,  all  testified  that 
at  Sanford  and  Aberdeen  the  custom  of  the  defendant  com- 
pany was  to  close  those  offices,  for  public  business,  from  7 
p.  m.,  to  7  a.  m.,  of  each  day,  and  that  after  7  p.  m.,  the 
night  operators  of  the  Railroad  Company  went  on  duty  for 
railroad  business  only.  The  house  in  which  the  male  plaintiff 
was  staying  at  Aberdeen  was  about  a  fourth  of  a  mile  from 
the  office  of  the  defendant  company,  and  Johnson,  the  night 
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operator,  knew  where  he  was  when  the  telegram  was  received. 
There  was  a  train  leaving  Aberdeen  for  Sanford  at  12.02 
a.  m.,  and  the  plaintiff  could  have  arrived  at  the  latter  plaoe 
an  hour  afterward  had  the  telegram  been  delivered  to  him 
before  the  departure  of  the  train  from  Aberdeen.  It  was  not 
delivered  to  him  until  7  a.  m.,  the  next  morning,  too  late  for 
the  plaintiff  to  arrive  at  Sanford  before  the  baby's  death.  The 
defendant's  contentions  were  that  the  defendant  company  had 
the  right  to  establish  reasonable  rules  for  the  regulation  of  iti 
business,  and  in  the  exercise  of  that  right  that  they  had  made 
a  rule  that  their  offices  at  Aberdeen  and  Sanford  should  be 
closed  for  public  business  each  day  from  7  p.  m.  to  7  a.  m. ; 
that  the  office  hours  for  business  at  Sanford  when  the  telegram 
was  delivered  there  to  the  night  operator  of  the  Bailroad 
Company,  having  been  over,  the  defendant  could  not  be  held 
liable  for  any  neglect  on  the  part  of  the  railroad  operators  at 
either  Sanford  or  Aberdeen  as  to  the  delivery  of  the  telegram 
to  the  male  plaintiff ;  that  even  if  the  person  who  received  the 
telegram  at  Sanford  had  been  the  agent  of  the  defendant  he 
had  no  right  or  authority  to  receive  it  contrary  to  the  rule  of 
the  company  closing  the  office  at  7  p.  m. ;  and  that  even  if 
the  agent  of  the  defendant  at  Sanford  had  received  the  tele- 
gram either  before  or  after  the  office  hours  at  that  point, 
and  had  transmitted  it  to  the  agent  at  Aberdeen  after  the 
close  of  business  there,  the  defendant  would  not  be  liable  for 
the  failure  of  the  agent  at  Aberdeen  to  deliver  it  to  the  sendee 
unless  he  had  failed  to  deliver  it  within  a  reasonable  time 
after  the  opening  of  the  office  for  business  on  the  morning  of 
the  22nd. 

These  contentions  of  the  defendant  were  the  subject  matter 
in  various  forms  of  those  of  its  special  prayers  for  instruc- 
tions, which  His  Honor  refused  to  give.  His  Honor's  view 
of  the  case  as  is  seen  in  his  charge  to  the  jury  was  that,  upon 
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the  testimony  of  the  defendant's  witnesses,  the  person  who 
received  the  telegram  at  Sanf  ord,  and  the  one  who  received  it 
at  Aberdeen,  notwithstanding  that  they  were  in  the  employ- 
ment of  the  Eailroad  Company  for  receiving  and  transmit- 
ting of  railroad  business  dispatches,  were  also  the  agents  of 
the  defendant,  and  we  think  his  view  the  right  one.  These 
night  operators  were  in  the  offices  of  the  defendant,  and  were 
using  their  wires  and  their  instruments.  The  offices  were  not 
closed  in  fact,  but  open,  and  the  persons  who  were  in  charge 
were  receiving  messages  and  making  the  usual  charges  .there 
for.  The  defendant  company  can  not  keep  its  offices  open, 
receive  messages  for  pay,  and  then  when  a  negligent  delay  in 
their  delivery  service  occurs,  screen  themselves  by  saying  that 
the  persons  who  are  in  their  places  of  business,  take  the 
messages  and  receive  payment  therefor  are  not  its  agents. 
Johnson,  the  night  operator  at  Aberdeen,  who  received  the 
message  from  Sanford,  stated  that  when  he  received  such 
messages  he  made  memoranda  on  them  at  the  time  of  their 
receipt  according  to  rules,  and  hung  them  on  the  hook  for  the 
agent  of  the  company  next  morning.  What  rules  did  he 
refer  to  ?  Certainly  the  railroad  authorities  had  nothing  to 
do  with  business  other  than  that  which  concerned  railroad 
transactions.  The  rules  must  have  been  for  the  benefit  of  the 
defendant  company,  and  to  keep  accounts  and  checks  between 
and  on  the  agents  at  the  different  stations  who  were  receiving 
and  transmitting  telegrams  and  receiving  charges  therefor. 
Agency  is  a  matter  of  law  purely  when  the  facts  are  undis- 
puted. The  facts  in  this  case  as  to  how  this  telegram  was 
received  and  transmitted  are  undisputed,  and  they,  in  law, 
in  our  opinion,  constitute  the  person  in  the  office  at  San- 
ford, to  whom  the  message  was  delivered  for  transmission, 
and  the  one  in  the  office  at  Aberdeen  who  received  it,  agents 
of  the  defendant,  and  that  was  the  view  His  Honor  took  of 
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the  matter,  and  there  was  no  error  in  the  manner  in  which  he 
submitted  the  case  to  the  jury.  From  the  view  we  have 
taken  of  the  legal  relation  between  the  persons  in  the  offices 
of  the  defendant  at  Aberdeen  and  Sanford  who  handled  the 
messages  any  discussion  of  the  matters  argued  by  the 
defendant's  counsel  involving  the  right  of  the  company  to 
establish  reasonable  office  hours^  and  the  benefits  attendant 
upon  that  right,  has  become  unnecessary. 
Affirmed. 

Faiboloth,  C.  J.,  dissents. 


C.  L.  LANDIB  and  wife,  MARGARET  B.  LANDIB.  v.  THE  WEST- 
ERN UNION  TELEGRAPH  COMPANY. 

(Decided  April  25.  1899). 

Negligence — Mental  Anguish — Undisclosed  PrincipcU. 

1.  A  telegraph  company,  as  a  common  carrier,  in  the  transmission 

and  delivery  of  messa^^es,  owes  a  public  duty  which  should 
be  performed  with  reasonable  care  and  diligence. 

2.  The  plaintiff  is  not  debarred  from  a  recovery  of  damages  from 

negligence  in  the  delivery  of  a  telegram  because  her  name 
was  not  signed  to  the  telegram,  and  the  defendant  company 
was  not  then  notified  that  it  was  sent  by  her  direction  or  for 
her  benefit. 

Civil  Action  to  recover  damages  for  mental  anguish  suf- 
fered by  feme  plaintiff  on  account  of  alleged  negligence  of 
defendant  in  the  delivery  of  a  telegram — ^tried  before 
Coble,  J.,  at  March  Term,  1899,  of  Mecklbnbtjbo  Superior 
Court. 
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The  plaintiffs  lived  at  Charlotte.  On  May  24,  1897,  early 
in  the  morning  their  child  died.  That  same  morning  C.  L. 
Laudie  went  to  telegraph  office  of  the  defendant  to  see  whether 
a  message  could  be  got  through  to  ilr.  ITuntly,  a  relative  of 
his  wife,  who  lived  at  Chesterfield,  S.  C,  and  was  informed 
that  it  could.  lie  then  wrote,  paid  for  and  left  to  be  sent,  the 
following  message : 

"T.  L.  Ihmtley,  Chesterfield,  S.  C. 

*'Frank  dead ;  meet  depot  at  AVadcsboro,  8  a.  m. ;  bury  him 
in  Chesterfield.     Grave  3  feet. 

"C.  L.  Lanj)ie.^^ 

ITe  told  the  agent  it  was  a  very  important  matter;  that  his 
child  was  dead,  and  he  wanted  to  be  sure  there  was  no  mis- 
connection.  About  noon  that  dav  C.  L.  Landie  returned  to 
the  office  and  inquired  if  the  message  was  deliverer!,  and  was 
informed  that  it  had  been.  He  did  not  remember  that  his 
^nfe's  name  was  mentioned  to  the  agent. 

After  getting  the  assurance  from  the  company  that  his 
message  had  been  delivered  he  made  arrangements  to  have  his 
dead  child  and  family  to  go  down  to  Wadesboro  on  the  morn- 
ing train  of  25th  of  May,  1897.  They  went,  his  wife  and 
three  children,  aged  2,  3,  and  15  years — he  himself  did  not  go. 

The  feme  plaintiff  was  placed  upon  the  stand.  Her  coun- 
sel proposed  to  show  by  this  witness :  That  on  the  morning  of 
25th  May,  1897,  at  5  o'clock  a.  m.,  she  started  out  from  the 
depot  at  Charlotte  with  the  body  of  her  dead  child,  for  the 
purpose  of  conveying  it  to  Wadesboro,  and  thus  across  the 
country  to  Chesterfield,  S.  C,  for  interment;  that  she 
reached  Wadesboro  about  7  o'clock  a.  m.,  on  May  25th, 
expecting. to  be  met  there  by  T.  L.  Huntley;  that  she  had 
to  wait  alone  at  Wadesboro  for  two  or  three  hours ;  that  she 
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had  to  hire  a  conveyance  and  travel  through  the  country  witJi 
the  driver  and  the  body  of  her  dead  child ;  that  by  waiting 
alone  at  the  depot  at  Wadesboro,  and  on  account  of  the  trip 
across  the  country,  she  suffered  great  mental  anguish;  that 
her  husband  and  herself  had  made  the  arrangement  that  he 
was  to  send  the  telegram  for  her  benefit,  and  that  she  acted 
on  the  information,  which  he  gave  her  in  reference  to  the 
telegram.  Upon  objection  of  defendant's  counsel,  the  pro- 
posed evidence  was  excluded.  Plaintiff  excepted.  It  was 
admitted  in  the  Answer  that  the  message  was  not  delivered 
ii7iTil  the  morning  of  25th  May. 

The  defendant  offered  no  evidence. 

The  issues  were : 

1 .  Was  the  feme  plaintiff  injured  by  the  negligence  of  the 
defendant  ?  • 

2.  If  so,  what  damages  has  she  sustained  ? 

Upon  the  intimation  of  the  Court,  that  it  would  instruct 
tlie  jury  that  in  no  aspect  of  the  testimony  could  they  answer 
the  first  issue  in  the  affirmative,  the  plaintiffs  submit  to  a  non- 
suit, and  appeal. 

Messrs,    Osboime,    Maxwell    &    Keerans,    for    plaintiff 
(appellant). 
Messrs.  Jon^s  &  Tillett,  for  defendant. 

Douglas^  J.  This  was  a  civil  action  by  the  feme  plain- 
tiff' to  recover  damages  for  mental  anguish  suffered  by  her, 
caused  by  the  assurance  on  the  part  of  the  defendant  that  a 
telegraphic  message  sent  for  her  benefit,  had  been  delivered, 
when  in  fact  it  had  not  been  delivered ;  and  also  by  the  n^- 
ligent  failure  of  the  defendant  to  promptly  deliver  said  tele- 
gram. 

The  infant  child  of  the  plaintiffs  had  died  early  on  the 
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morning  of  May  24,  1897,  and  about  10  o'clock  on  the  same 
day,  C.  L.  Landie,  husband  of  the  feme  plaintiff,  by  an  agree- 
ment with  her  and  for  her  benefit,  delivered  the  message 
hereinafter  set  forth  to  the  defendant  company  for  transmis- 
sion to  T.  L.  Huntley,  a  kinsman  of  the  feme  plaintiff.  The 
said  Laudie  paid  the  defendant  its  charges  for  transmission  to 
f  Miesterfield,  and  at  the  time  of  the  delivery  notified  the  com- 
pany that  it  was  a  very  important  matter,  relating  to  the 
burial  of  the  child ;  the  said  company  assured  Laudie  that  the 
same  would  be  forwarded  immediately,  and  in  order  to  be 
certain  of  its  delivery,  the  said  Laudie  went  back  to  the  oflBce 
of  the  company  about  12  o'clock  on  the  same  day,  and  was 
assured  by  it  that  the  message  had  been  delivered  to  its  desti- 
nation ;  that  he  thereupon  informed  his  wife,  the  feme  plain- 
tiff, and  she  acting  and  relying  upon  said  representations  of 
the  defendant,  prepared  the  body  of  her  infant  and  started 
with  it  to  Wadesboro  on  the  morning  of  May  25th,  reaching 
that  point  about  7  o'clock  a.  m.,  expecting  to  be  met  there 
in  accordance  with  said  telegram ;  that  the  said  message  was 
not  delivered  on  May  24th,  as  assured  by  the  company,  but 
not  until  the  following  day,  too  late  for  any  one  to  meet  the 
feme  plaintiff;  that  on  account  of  the  non-delivery,  she  had 
to  remain  for  several  hours  at  the  depot  in  Wadesboro,  alone 
Avith  the  dead  body  of  her  infant,  and  then  make  arrange- 
ments to  carry  the  same  across  the  country  to  Chesterfield,  by 
which  she  suffered  great  mental  anguish,  as  she  alleges. 

The  feme  plaintiff,  in  order  to  maintain  her  action,  pro- 
posed to  show  that  the  message  was  sent  by  an  agreement  with 
and  for  her  benefit,  and  that  she  was  the  undisclosed  principal, 
which  the  Court  refused  to  permit 

To  this  ruling  the  plaintiff  excepted,  submitted  to  a  non- 
suit, and  appealed. 

The  telegram  was  as  follows : 
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'^Charlotte,  N.  C,  May  24, 1897. 

"To  T.  L.  Huntley,  Chesterfield,  S.  C. 

"Frank  dead;  meet  depot  Wadesboro,  8  a.  m.  Bury  him 
in  Chesterfield.     Grave  three  feet.  C.  L.  Landik." 

The  only  point  presented  to  this  Court  by  the  distinguished 
counsel,  who  frankly  admitted  that  it  was  covered  by  the  case 
of  Cashion  v.  Telegraph  Co.,  123  N.  C,  267,  was  that  of  an 
undisclosed  principal.  It  is  due  to  them  to  say  that  the  Cash- 
ion  case  had  not  been  decided  when  the  appeal  was  taken. 

We  see  no  reason  to  reverse  our  ruling  in  that  case,  and 
therefore  hold  that  the  plaintiff  is  not  debarred  from  a  recov- 
ery because  her  name  was  not  signed  to  the  telegram,  and  the 
defendant  was  not  then  notified  that  it  was  sent  by  her  direc- 
tion  or  for  her  benefit.  The  facts  as  presented  to  us  in  this 
appeal  are  stronger  than  those  in  the  Cashion  case,  and  there- 
fore bring  this  case  more  clearly  within  the  rule.  Even  if  the 
male  plaintiff  had  not  notified  the  defendant  of  the  urgency  of 
the  message,  its  importance  clearly  appeared  upon  its  face; 
and  the  negligence  of  the  defendant  in  failing  to  deliver  it  was 
aggravated  by  its  negligent  assurance  that  it  had  been  deliv- 
ered. We  have  decided  this  question  upon  what  we  believe 
to  be  true  legal  principles ;  but  let  us  gauge  it  for  a  moment  by 
the  rule  of  common  sense.  The  male  plaintiff  left  his  wife 
alone  at  home  w^ith  the  dead  body  of  their  child,  and  went  to 
the  telegraph  office  to  send  a  message  to  a  relative  te  prepare 
the  grave  and  meet  the  body.  Suppose  we  had  found  him  doing 
what  the  defendant  says  he  should  have  done :  cooly  and  delib- 
erately informing  the  defendant  that  he  was  the  agent  of  one 
M.  E.  Landie ;  that  he  sent  the  telegram  by  her  direction  and 
for  her  benefit;  and  that  "she  ^had  then  in  contemplation^ 
heavy  damages  for  great  mental  anguish  which  would  proba- 
bly result  from  a  failure  to  promptly  deliver  the  telegram. 
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Would  it  not  have  tended  to  raise  in  the  minds  of  the  jury 
a  suspicion  of  speculation  ?  WTiile  it  might  have  come  within 
the  rule  of  Hadley  v.  Baxendale,  would  it  be  within  the  ordi- 
nary rule  of  human  conduct?  Would  we  expect  such  care 
and  deliberation  on  the  part  of  a  father  or  a  mother  under 
such  circumstances,  and  would  it  be  reasonable  in  us  to 
require  it  ?  The  telegraph  is  not  intended  solely  for  lawyers, 
nor  for  those  skilled  in  business  or  experienced  in  litigation. 
It  is  intended  for  the  general  public,  and  must  meet  their 
reasonable  convenience.  Moreover,  the  defendant  as  a  com- 
mon carrier,  owed  to  the  plaintiff  a  public  duty  which  it 
should  have  performed  with  reasonable  care  and  diligence.  It 
can  not  be  relieved  from  liability  for  the  proximate  results  of 
its  0T\Ti  negligence  if  it  existed,  by  unreasonable  regulations  or 
technical  objections. 

For  error  in  the  intimation  of  His  Honor,  the  judgment  of 
non-suit  must  be  set  aside,  and  a  new  trial  ordered. 

Xew  trial. 
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FIRST  NATIONAL  BANK  OF  WINSTON  v.  H.  L.  RIGGINS. 

(Decided  April  15.  1899). 

Stock  Note — Set-off. 

1.  Where  a  Bank  is  in  course  of  liquidation,  and  a  stockholder  is 

indebted  to  the  Bank  by  note  secured  by  pledge  of  stock,  his 
supposed  share  in  the  assets  is  not  available  as  a  set-off,  legal 
or  equitable,  in  a  sfiit  upon  the  note. 

2.  Stock  pledged  as  collateral  must  be  released  by  payment  or  sale 

<  before  it  is  entitled  to  prorate  in  the  assets  of  a  Bank  winding 
up  its  business.  The  general  rule  is,  in  such  cases,  that  the 
net  balance  must  be  distributed  pro  rata  among  the  benefi- 
ciaries. 

3.  Douglas,  J.     (Concurring  in  the  Judgment  but  not  In  the  opinion 

of  the  Court),  expresses  as  his  view  of  the  case  (concurred  in 
by  MoNTGOMEBY,  J.)  that  it  does  not  involve  any  equitable 
principles,  but  simply  a  question  of  legal  set-off  or  counter- 
claim, and  as  defendant's  share  was  not  demandable  at  the 
bringing  of  the  action,  or  at  any  time  before  judgment,  it  iras 
not  the  subject  of  set-off  or  counterclaim;  creditors  having 
been  settled  with,  if  a  partial  dividend  payable  out  of  remain- 
ing assets  on  hand,  had  been  declared,  it  would  have  been 
available  as  a  set-off  in  this  action. 

Civil  Action  upon  a  promissory  note  for  $1,300,  payable 
to  the  Bank,  and  passed  due,  secured  by  pledge  of  ten  shares 
of  the  capital  stock  lodged  as  collateral  security — ^tried  before 
Allen,  J,,  at  February  Term,  1899,  of  the  Superior  Court  of 
Forsyth  County. 

The  relief  asked  was  judgment  on  the  note  and  order  of 
sale  of  the  stock,  unless  the  judgment  was  paid  in  some  reason- 
able time.  The  defendant  set  up  a  counter-claim  of  $800, 
alleging  that  when  the  debts  due  the  Bank  are  collected  and 
its  property  reduced  to  money,  his  distributive  share  in  the 
assets  would  amount  to  at  least  that  sum.     Judgment  was 
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rendered  in  favor  of  plaintiff  for  $1,300  and  interest.  After 
judgment,  the  defendant  moved  the  Court  for  the  appoint- 
ment of  a  receiver,  a  referee  to  take  and  state  all  accounts,  and 
ascertain  the  amount  to  be  credited  on  the  judgment,  and  an 
order  of  restraint  in  the  meanwhile — all  of  which  motions 
were  refused  by  the  Court,  and  defendant  excepted  and 
appealed. 

Messrs.  Watson,  Buxton  &  Watson,  and  Jones  &  Patterson, 
for  appellee. 

Xo  counsel  for  appellant. 

FAiRCLOTif ,  C.  J.,  writes  the  opinion  of  the  Court. 

Douglas,  J.,  concurring  in  the  judgment  but  not  in  the 
opinion. 

MoM'GOMEBY^  J.,  concurs  in  the  concurring  opinion. 

Fairclotji,  C.  J.  The  plaintiff,  the  First  National 
Bank,  is  in  liquidation,  and  a  committee  duly  appointed  has 
charge  of  its  property,  to  collect  the  assets  and  pay  its  debts, 
and  distribute  the  balance  among  the  stockholders.  The 
defendant  is  a  stockholder  in  plaintiff  bank,  and  is  indebted 
to  it  for  his  stock,  which  was  deposited  as  collateral  security, 
and  this  action  is  brought  to  collect  the  amount  due  on  said 
stock,  and  to  sell  the  stock  in  payment,  or  part  payment  of 
the  amount  found  to  be  due. 

The  defendant  alleges  that  upon  a  final  settlement  of  the 
bank's  affairs,  he  will  be  entitled  to  $800,  as  his  distributive 
share  of  the  assets,  and  demands  a  credit  on  his  debt  for  that 
amount.  This  allegation  and  this  right  are  denied,  and  it 
does  not  appear  what  will  be  his  distributive  share.  In  cases 
of  insolvency,  private  or  corporate,  the  general  rule  is  that 
the  net  balance  must  be  distributed  pio  rata  among  the  bene- 
ficiaries. 

Under  the  National  Banking  Act,  when  an  assessment  is 
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made,  each  stockholder  is  required  to  pay  his  part  in  full, 
regardless  of  whether  he  is  a  debtor  or  creditor  of  the  bank, 
and  when  the  collections  are  made,  and  all  debts  and  expenses 
are  discharged  an  equitable  distribution  of  the  assets  is  made. 
The  same  rule  applies  in  the  settlement  of  insolvent  estates  by 
executors  and  administrators.  And  so  it  is  in  winding  up  tlie 
business  of  insolvent  Building  and  Loan  Associations,  as  was 
lield  bv  this  Court  in  Meares  i\  Duncan,  123  N.  C,  203,  and 
eases  cited. 

If  the  defendant's  contention  was  allowed,  he  would  get  the 
full  value  of  his  stock,  at  least  pro  tanio,  and  thus  the  net 
amount  for  the  other  stockholders  would  be  reduced,  and  the 
principle  of  an  equitable  settlement  would  be  disturbed,  as 
the  liability  of  the  stockholder  would  be  diminished,  and  that 
of  the  other  stockholders  increased,  which  would  be  a  result 
not  contemplated  in  law  or  equity.  As  a  stockholder,  he  is 
liable  to  an  amount  equal  to  his  stock,  or  to  a  just  proportion 
if  all  is  not  required ;  but  as  a  creditor,  he  is  entitled  only  to  a 
dividend  in  proportion  to  other  creditors.  His  liability  as  a 
contributor  for  the  benefit  of  creditors  must  be  distinguished 
from  his  character  as  a  simple  contract  debtor  to  the  bank 
upon  ordinary  business  transactions.  The  money  arising 
from  unpaid  shares  is  a  trust  fund  for  all  the  creditors,  and 
can  not  be  affected  by  any  individual  transactions  of  the  stock- 
holder, to  tlie  prejudice  of  the  other  stockholders.  Hobart  v. 
Gould,  8  Fed.  Rep.,  57 ;  Morse  on  Banks  and  Banking,  p.  500. 

Besides,  the  distributive  share  of  the  defendant  is  unknown, 
and  it  seems  it  would  be  impracticable  to  ascertain  it  with  any 
certainty. 

The  above  authorities  do  not  stand  upon  facts  on  all  fours 
with  tlie  present  case,  but  they  all  enimciate  a  principle 
plainly  applicable  to  the  present  case;  and  that  principle 
is  so  manifestly  just  that  we  have  no  hesitation  in  adopting 
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it.     We  think  therefore  that  the  defendant  can  not  set-off 
what  he  supposes  to  be  his  distributive  share  against  his 
individual  indebtedness  to  the  bank. 
Affirmed 

Douglas,  J.,  concurring:  I  concur  in  the  judgment  of 
the  Court,  but  not  in  the  opinion,  which  is  based  upon  prin- 
ciples some  of  which  have  apparently  no  application  to  the 
facts,  and  may  be  confusing  to  us  in  other  cases. 

1  do  not  think  this  case  involves  any  equitable  principles, 
but  is  simply  a  plain  questicm  of  legal  set-off,  or  counter- 
claim, as  all  such  matters  are  now  designated  under  The 
Code.  Neither  does  it  come  within  the  principles  governing 
the  rights  of  creditors  to  the  assets  of  an  insolvent  corpora- 
tion, for  the  simple  reason  that  there  are  no  creditors,  as  is 
expressly  alleged  in  the  complaint,  and  admitted  in  the 
answer.  Strictly  speaking  the  bank  is  not  insolvent, 
because  it  owes  no  debts,  but  has  gone  into  voluntary  liquida- 
tion because  its  capital  has  become  impaired  to  such  an  extent 
as  to  prevent  its  carrying  on  a  profitable  business.  It  is  true 
that  all  corporations  in  their  statements  place  their  capital 
stock  among  their  liabilities,  but  this  is  necessary  to  off-set  the 
asset  representing  the  money  paid  in  on  the  stock.  Paid  up 
stock  may  in  one  sense  be  a  liability  of  the  corporation,  but 
in  no  sense  can  it  be  a  debt.  It  represents  a  certain  share 
or  part  of  the  corporation,  and  for  that  reason,  in  England, 
the  holders  of  such  shares  are  called  shareholders  instead  of 
stockholders.  Such  holders  can  not  withdraw  their  stock  at 
will,  but  only  upon  the  dissolution  of  the  corporation,  and 
then  they  are  entitled,  not  to  any  particular  sum,  but  to  such 
a  proportion  of  its  assets  as  their  respective  shares  bear  to  the 
entire  stock.  This  can  not  be  definitelv  ascertained  until 
the  assets  are  all  collected  or  reduced  to  a  oertaintv.     Thev 
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are,  of  course,  entitled  to  reasonable  dividends,  but  such  div- 
idends should  come  only  from  profits,  and  should  never 
impair  the  capital.  As  a  stockholder  is  entitled  only  to  his 
distributive  share,  he  can  not  demand  it  in  advance  of  a  gen- 
eral distribution.  By  this  is  not  meant  a  final  distribution^ 
but  such  a  distribution  in  whole  or  in  part  as  applies  equally 
to  all  the  stockholders.  In  other  words,  if  one  stockholder  is 
given  ten  per  cent.,  all  can  demand  ten  per  cent  As  the 
defendant's  share  was  not  demandable  at  the  bringing  of  this 
action  or  at  any  time  before  judgment,  it  was  not  the  subject 
of  set-oflF,  which  at  common  law  applied  only  to  mutual  debts 
upon  which  independent  actions  could  have  been  brought. 
The  coimter  claim  is  the  creature  of  The  Code,  and  is  an 
extension  of  the  set-oflF,  enlarging  the  class  of  claims  that 
may  be  pleaded,  and  enabling  the  defendant  to  obtain  judg- 
ment for  the  excess;  but  The  Code  (Section  244)  specifically 
provides  that  '*The  counter-claim,  .  .must  be  one  existing  in 
favor  of  a  defendant  and  against  a  plaintiflF,  between  whom 
a  several  judgment  might  be  had  in  the  action."  This  ques- 
tion is  discussed  in  Electric  Co.  i\  Williams,  123  N.  C,  51. 
If  the  stock  itself  and  the  money  due  in  payment  therefor 
were  mutual  debts,  capable  of  mutual  set-off,  then  no  stock 
subscription  could  ever  be  collected ;  and  if  the  stockholders 
could  individually  withdraw  their  shares  at  their  option,  the 
very  purpose  of  incorporation  would  be  defeated.  As  the 
defendant  could  not  have  brought  suit  for  his  individual 
stock,  then  he  can  not  set  it  off  against  the  debt  due  the  plain- 
tiff. The  note  sued  on  is  clearly  a  debt,  although  given  in 
part  payment  of  a  stock  subscription.  The  defendant  sub- 
scribed for  twenty  shares  of  the  capital  stock  of  the  plaintiff 
bank,  and  apparently  paid  $700  in  cash  and  gave  his  note 
for  the  balance  witli  the  stock  itself  as  collateral  security.  It 
appears  that  by  consent  the  capital  of  the  bank  was  reduoed 
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one-half  on  account  of  losses,  but  as  the  reduction  was  uni- 
form, the  actual  value  of  the  stock  remained  the  same,  as  it 
represented  the  same  relative  proportion  of  ownership  in  the 
same  amount  of  assets.  It  therefore  makes  no  diflference  in 
this  suit. 

It  is  the  duty  of  those  winding  up  the  affairs  of  a  corpora- 
tion to  do  so  with  the  least  possible  expense  and  inconvenience 
to  the  stockholders,  but  in  the  absence  of  any  all^ation  of 
fraud  or  oppression  we  should  not  interfere  with  their  reason- 
able discretion,  even  in  a  proper  action.  We  certainly  can  not 
do  so  on  a  mere  plea  of  set-off  or  counter-claim. 

For  the  reasons  herein  stated  I  concur  in  the  judgment  of 
the  Court. 

MoNTooMEBY^  J.     I  coucur  in  the  concurring  opinion. 
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OBOROE  D.  HODGIN,  surviving  partner  of  Hodgin  Bros,  ft  Lunn 

V.  PEOPLES*  NATIONAL  BANK. 

(Decided  April  25,  1899). 

PaHiiership — Surviving     Partner — Bank     Deposit — Bank 

Debt— Set-off. 

1.  In  the  absence  of  an  agreement  to  the  contrary,  a  Bank  may  apply 

deposits,  other  than  special,  to  any  indebtedness  due  it  in  the 
same  right  by  the  depositor,  provided  such  indebtedness  has 
matured,  ana  if  the  depositor  has  become  insolvent,  whether 
the  indebtedness  has  matured  or  not. 

2.  The  same  right  of  set-off  and  application  exists,  whether  the 

depositor  is  an  individual  or  a  firm,  where  the  indebtedness  is 
in  the  same  right;  and  it  matters  not  whether  the  deposits 
stand  in  the  name  of  the  firm,  or  of  a  surviving  partner.  The 
rule  is  otherwise  in  case  of  an  executor  or  administrator. 

FuRCUES  and  Douglas,  J.  J.,  dissent 

3.  A  partnership  is  not  liable  for  the  debts  of  its  members,  and  a 

Bank  has  no  right  to  apply  deposits  standing  in  the  name 
of  the  firm  in  payment  of  the  individual  indebtedness  of  any 
of  its  members — ^nor  can  the  Bank  apply  individual  deposits  of 
a  partner  to  the  indebtedness  of  the  firm  to  the  Bank. 

Civil  Action  upon  a  money  demand  for  the  recovery  of 
deposits  alleged  to  have  been  misapplied,  tried  before 
Mclver,  J.,  at  August  Term,  1898,  of  Forsyth  Superior 
Court. 

The  plaintiff  is  surviving  partner  of  the  firm  of  Hodgin 
Bros.  &  Lunn,  composed  of  himself  and  L.  L.  Lunn.  The 
firm  became  indebted  to  the  bank  in  the  simi  of  $5,800,  and 
effected  a  compromise  at  50  per  cent.,  and  executed  a  note 
at  the  bank  for  $2,900,  dated  December  5,  1893,  payable  six 
months  after  date,  with  privilege  of  renewal.  On  16tli 
March,  1896,  L.  L.  Lunn  died,  and  plaintiff, Hodgin, as  surviv- 
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ing  partner  proceeded  to  collect  and  close  up  business,  making 
deposits  of  the  assets  of  the  firm  in  the  bank.  In  addition 
to  the  firm  note,  the  bank  held  the  individual  note  of  L.  L. 
Limn,  endorsed  by  G.  D.  Ilodgin  for  $650,  payable  at  90 
days  from  date,  January  29, 1896. 

On  Api?il  10,  1897,  it  became  knoAvn  that  the  firm  was 
insolvent,  that  Hodgin  was  insolvent,  and  so  was  the  estate 
of  L.  L.  Limn.  At  that  date  the  firm  indebtedness  to  the 
bank  was  $2,350.50,  and  the  individual  debt  of  Lunn  was 
$687.29,  aggregating  $3,037.77 — this  amount  the  bank 
charged  up  against  the  firm,  and  deducted  from  its  deposits^ 
and  for  this  amount  the  plaintiff  brings  suit.  The  defend- 
ant claimed  that  it  was  entitled  to  deduct  both  amounts  from 
plaintiff's  deposit  account — the  plaintiff  contends  that  neither 
amount  could  be  deducted,  and  that  all  the  defendant  was 
entitled  to  was  to  prorate  with  other  creditors  of  the  firm 
in  the  partnership  assets  for  the  firm  debt  only,  and  not  upon 
the  individual  debt  of  Lunn  at  all.  His  Honor  declined  to  so 
instruct  the  jury — plaintiff  excepted. 

There  was  a  verdict  in  favor  of  defendant — and  judgment 
that  the  plaintiff  take  nothing  by  this  suit.  Plaintiff 
appealed. 

Messrs.  HgUou  &  Alexander,  Shepherd  &  Bushee,  E.  E^ 
Gray,  and  Charles  Price,  for  appellant. 

Messrs,  Glenn  &  Manly,  Watson,  Buxton  &  Watson,  Jones 
&  Patterson,  and  A.  H.  Eller,  for  defendant. 

Clark,  J.,  ^vrites  the  opinion. 

FuRCiTEs,  J.,  writes  dissenting  opinion,  concurred  in  by 
Douglas^  J. 

Clark,  J.  A  bank  has  the  right  to  apply  the  debt  due  by 
it  for  deposits  to  any  indebtedness  by  the  depositor,  in  the 
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same  right,  to  the  bank,  provided  such  indebtedness  to 'the 
bank  has  matured.  Bank  v.  Hill,  76  Ind.,  223 ;  Knapp  v. 
Cowell,  77  Iowa,  528 ;  Coates  v,  Preston,  105  111.,  470 ;  Bank 
V,  Bowen,  21  Kansas,  354;  Clark  i\  Bank,  160  Mass.,  26; 
Bank  v.  Armstrong,  15  N.  C,  519 ;  Muench  v.  Bank,  11  Mo. 
App.,  144;  Morse  on  Banks,  Section  324;  Bank  v.  Hughes, 
17  Wend.,  94;  Eyrich  v.  Bank,  67  Miss.,  60.  Even  if  the 
indebtedness  to  the  bank  has  not  matured,  if  the  depositor 
becomes  insolvent,  the  bank  by  virtue  of  the  right  of  equi- 
table set-off  may  apply  the  deposits  with  it  of  such  debtor  to 
his  indebtedness.  Dammon  v.  Bank,  50  Mass.,  194;  Flour 
Co,  V.  Bank,  90  Ky.,  225 ;  IVust  Co.  v.  Bank,  91  Tenn.,  336 ; 
lieed  Co.  v,  Talmage,  96  Ga.,  254;  Waterman  on  Set-off, 
432. 

The  money  deposited  by  Ilodgin  as  surviving  partner, 
was  kept  under  the  same  heading  in  the  bank's  book,  "Hod- 
gin,  Bros.  &  Lunn,"  as  before  the  death  of  Lunn,  and  was 
merely  a  continuation  of  the  old  line  of  deposits.  This 
would  have  been  equally  true  if  the  deposits  after  the  death 
of  Lunn  had  been  made  in  the  name  of  "Hodgin,  surviving 
partner."  In  either  event  the  deposits  were  in  behalf  of  the 
firm,  and  were  in  the  same  right  as  the  note  held  by  the  bank 
against  said  firm,  and  on  the  insolvency  of  the  firm  the  bank 
had  the  right  to  apply  the  deposit  made  by  the  surviving 
partner  in  behalf  of  the  firm  to  the  indebtedness  of  the  firm, 
whether  matured  or  not.  If  the  surviving  partner  had  made 
the  deposit  a  special  deposit,  or  if  there  had  been  an  agree- 
ment with  the  bank  that  these  deposits  should  not  be  applied 
to  the  indebtedness  of  the  firm  to  the  bank,  then  the  bank's 
right  of  set-off  would  have  been  tolled.  Morse  on  Banks, 
Section  325.     But  there  was  no  evidence  to  that  effect 

It  is  true  that  deposits  made  by  an  executor  or  adminis- 
trator in  a  bank  can  not  be  applied  to  the  indebtedness  to  the 
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bank  of  the  deceased.  Jordan  v.  Bank,  74  N.  Y.,  467 ; 
Appeal  of  Bank,  48  Pa.  St.,  57.  But  that  is  because  the 
personal  representative  holds  the  funds  of  the  estate  for  the 
payment  of  the  debts  in  the  order  prescribed  by  statute,  and 
then  pro  rata  in  each  class,  which  would  be  disturbed  if  the 
bank  could  apply  the  funds  deposited  by  the  executor  or 
administrator  to  the  indebtedness  due  to  it  by  the  deceased, 
though  the  deposits  at  the  death  of  the  testator  could  be 
applied  to  any  indebtedness  of  his,  then  due.  Jordan  v. 
Bank,  supra.  It  is  otherwise  as  to  Uie  surviving  partner, 
who  merely  continues  the  business  for  the  purpose  of  wind- 
ing it  up,  and  of  whom  the  law  does  not  require  the  applica- 
tion of  the  funds  in  his  hands  to  the  debts,  in  any  prescribed 
order. 

The  bank  had  no  right,  however,  to  apply  the  deposits 
on  behalf  of  the  firm,  whether  made  during  its  existence  or 
by  the  surviving  partner,  to  the  indebtedness  held  by  it 
against  one  of  the  partners,  and  it  could  make  no  difference 
that  this  was  the  note  of  one  partner  endorsed  by  the  other. 
It  was  an  individual  indebtedness,  and  partnership  deposits 
could  not  be  applied  to  it.  A  partnership  is  not  liable  for 
the  debts  of  the  members.  Straus  v.  Frederick,  91  N.  C, 
121.  Though  each  partner  (except  inlimited  partnerships) 
is  severally  responsible  for  the  entire  indebtedness  of  the 
firm,  yet  notwithstanding  that  fact,  the  individual  deposits  of 
a  partner  can  not  be  applied  to  the  indebtedness  of  the  firm 
to  the  bank.  Adams  v.  Bank,  113  K  C,  332 — S.  C.  23  L. 
K.  A.,  and  notes;  Bank  v,  Jones,  119  111.,  407;  Raymond  v. 
Palmer,  41  La.  Ann.,  425 ;  Dawson  v.  Pike,  5  Pike,  283. 

Upon  the  issues  as  found,  the  judgment  might  have  been 
corrected  to  accord  with  the  above  opinion  but  for  the  finding 
upon  the  8th  issue.     The  plaintiff  is  entitled  to  recover  the 
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excess  of  the  deposits  above  the  indebtedness  of  the  firm, 
with  interest  from  date  of  demand. 
Xew  trial. 

FuKciiEs^  J.,  dissenting.  The  firm  of  Hodgin  Bros.  & 
Lunn  was  composed  of  the  plaintiff,  G.  D.  Hodgin  and  L.  L. 
Lunii.  This  firm  was  indebted  to  the  defendant  bank.  Liinn 
died,  and  the  plaintiff  became  the  sole  surviving  partner  of 
the  firm  of  Hodgin  Bros.  &  Liinn.  After  the  death  of  Lunn, 
the  plaintiff  commenced  collecting  in  the  debts  due  the  firm, 
and  not  knowing  what  to  do  with  the  money,  went  to  the 
President  of  the  defendant  bank,  stated  the  fact  that  he 
wanted  the  President  to  advise  him  in  the  matter,  when  the 
President  advised  him  to  collect  the  assets  as  fast  as  he  oould 
and  pay  the  debts  of  the  firm.  The  plaintiff  then  replied  the 
firm  is  owing  you,  and  I  want  to  deposit  the  assets  with  you 
that  you  may  see  that  it  is  properly  applied.  Thereupon  the 
plaintiff  made  his  deposits  in  the  defendant  bank  and  they 
were  entered  as  deposits  of  '^Hodgin  Bros.  &  Lunn."  Besides 
the  debt  due  the  defendant  by  the  firm  of  Hodgin  Bros.  & 
Lunn,  the  deceased  partner,  Lunn,  owed  the  bank  an  indi- 
vidual debt  of  $650,  with  plaintiff,  Hodgin,  as  his  surety. 

Plaintiff  continued  to  make  deposits  in  the  defendant  bank 
as  he  collected  the  assets  of  the  firm  until  he  had  about  the 
sum  of  $4,000  on  deposit  with  the  defendant 

But  about  the  first  of  April,  1897,  it  became  known  that 
the  firm  of  Hodgin  Bros.  &  Lunn  was  insolvent,  and  that 
Lunn's  estate  was  insolvent,  and  that  the  plaintiff,  Hodgin, 
was  also  insolvent.  Upon  the  defendant's  receiving  informa- 
tion of  the  insolvency  of  the  firm,  of  the  estate  of  Lunn,  and 
of  Hodgin,  it  applied  a  sufficient  amount  of  the  money  so 
deposited  with  it  by  defendant  to  pay  the  debt  against  the 
firm  and  also  the  note  of  $650  of  Lunn,  to  which  the  plain- 
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tiff,  Hodgin,  was  surety,  amounting  in  all  to  more  than 
$3,000.     The  question  is,  could  the  defendant  do  this  ? 

The  partnership  was  dissolved  by  the  death  of  Lunn  on  the 
16th  of  March,  1896,  and  plaintiff  became  the  only  sur- 
viving partner — ^became  the  legal  owner  of  all  the  partnership 
assets.  Bates'  Law  of  Partnership,  Section  713.  Hence  his 
powers  to  dispose  of  the  partnership  assets  in  payment  of 
debts  and  settling  up  the  concern,  is  derived  from  his  title  to 
the  property  and  not  from  his  powers.     Ibid. 

After  a  dissolution,  by  death,  the  surviving  partner  is  the 
legal  owner  in  trust  for  the  purpose  of  winding  up  the  con- 
cern, payment  of  debts,  etc.  Ibid,  Section  720.  This  being 
so,  the  plaintiff  was  the  owner  of  the  money  he  deposited  with 
the  defendant,  and  the  bank  became  his  debtor  and  he  the 
bank's  creditor  to  the  amount  deposited. 

The  fact  that  the  deposits  were  made  in  the  name  of  the 
firm  of  Hodgin  Bros.  &  Lunn  made  no  difference,  as  the  firm 

• 

was  dissolved  by  the  death  of  Lunn,  and  the  defendant  knew 
this,  and  knew  that  plaintiff  was  making  the  deposits  as  the 
surviving  partner.     Morse  on  Banking,  Section  326. 

The  right  of  "lien,  set-off  and  application,  only  exists 
where  the  individual,  who  is  both  depositor  and  debtor,  stands 
in  both  these  characters  in  precisely  the  same  relation,  and  on 
precisely  the  same  footing  towards  the  bank."  Morse  on 
Banking,  Ibid. 

It  seems  to  us  that  the  principles  emmciated  by  these 
authorities  if  applied  to  this  case,  decides  it  against  the 
defendant's  right  to  apply  the  deposits  to  the  satisfaction  of 
the  debt  due  by  the  firm  of  Hodgin  Bros.  &  Lunn.  The  par- 
ties owing  the  debt  and  the  party  making  the  deposits  are  not 
the  same.  The  debt  due  to  the  bank  is  the  debt  of  Hodgin 
Bros.  &  Lunn ;  the  deposits  made  by  the  plaintiff  were  funds 
that  belonged  to  him.  It  is  true  that  they  belonged  to  him  as 
124—35 
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tnistee^  but  the  defendant  can  not  be  allowed  to  interfere 
with  his  rights  as  trustee  against  his  will,  unless  it  has  a 
specific  lien  upon  these  deposits,  and  it  seems  to  us  that  we 
have  shown  that  it  has  no  such  lien. 

The  same  principle  is  involved  in  this  case  as  that  of  an 
executor  or  administrator  who  deposits  in  a  bank  to  which 
his  intestate  or  testator  was  indebted.  The  bank  can  not 
make  an  application  of  such  deposits  to  the  satisfaction  of  the 
debts  due  by  the  intestate  or  testator.  Jordan  v.  Bank,  74 
N.  C,  467 ;  Appeal  of  Bank,  48  Penn.  St,  57. 

It  is  true  that  it  is  contended  that  the  reason  of  this  is  that 
it  is  the  duty  of  the  personal  representative  to  pay  the  debts 
of  the  deceased  pro  rata.  And  there  is  that  difference,  but 
we  do  not  think  that  is  the  controlling  reason.  This  seems 
to  have  been  so  before  the  statute  requiring  the  debts  to  be 
paid  pro  rata,  and  was  so  when  he  had  a  right  to  prefer  cred- 
itors of  equal  degree.  The  trite  ground  is  the  one  we  have 
stated — ^the  want  of  mutuality  in  debtor  and  creditor. 

It  seems  to  be  clear  that  the  bank  had  no  right  to  apply 
these  deposits  to  the  satisfaction  of  the  note  of  Lunn  for  $650. 

A  partnership  is  not  liable  for  the  debts  of  its  individual 
members,  Straus  v.  Frederick,  91  N.  C,  121,  and  if  the 
deposits  had  been  made  by  the  firm  they  could  not  have  been 
applied  by  the  defendant  to  the  satisfaction  of  the  individual 
debts  of  one  partner. 

Douglas^  J.     I  concur  in  the  dissenting  opinion. 
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8.  A.  HAUKIS  V.  KATB  RUSiSBLU 
(Decided  May  2,  1899). 

Marriage  Settlement — Life  Estate — Vested  Remainder. 

1.  In  a  marriage  settlement,  it  was  provided  that  the  intended  wife, 

in  the  event  of  survivorship,  should  be  entitled  to  a  city  lot  in 
Charlotte,  belonging  to  the  intended  husband,  to  be  enjoyed 
during  her  life,  and  at  her  death,  the  property  to  descend  to 
his  heirs  at  law.  The  marriage  took  place  and  she  survived 
him.  Held,  that  the  remainder  subject  to  the  widow's  life 
estate,  vested  at  his  death,  in  l^is  heir  at  law,  a  son  by  a  pre- 
vious marriage. 

2.  Upon  the  death  of  an  intestate  ancestor,  the  title  to  his  estate 

descends  and  vests  at  once  in  his  heirs;  it  cannot  stand  in 
abeyance,  and  vest  in  future,  like  an  executory  devise. 

OoNTBOVEBSY,  without  action,  under  The  Code,  Section 
667,  submitted  to  Coble,  J.,  in  the  Superior  Court  of  Meok- 
LENBUBG  County,  and  decided  at  Chambers,  April  13,  1899, 
on  the  following: 

Agbeed  Statement  of  Facts^  Etc. 

The  following  are  the  facts  agreed  upon  between  the  plain- 
tiff and  the  defendant  in  the  above  entitled  cause  for  the  pur- 
pose of  submitting  a  controversy  without  action,  as  provided 
for  by  Section  567  of  The  Code. 

1.  That  S.  A.  Harris  and  E.  C.  Wharton  entered  into  a 
marriage  contract  on  the  22nd  day  of  June,  1868,  which  was 
duly  recorded  in  the  office  of  the  Register  of  Deeds  for  Meck- 
lenburg County,  State  of  North  Carolina,  in  Book  7,  pages 
981  and  982,  a  copy  of  which  is  hereby  attached,  marked, 
Ex.  "A." 
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2.  That  the  said  contract  contains  a  stipulation  that  in  the 
event  the  said  £.  C.  Wharton  (who  became  the  wife  of  said 
S.  A.  Harris)  survived  her  husband,  "then  in  that  case  she 
should  be  entitled  to  the  use,  possession  and  enjoyment  of  the 
lot  now  owned  by  him,  situated  in  said  City  of  Charlotte,  on 
Tryon  Street,  and  known  in  the  plot  of  said  town  as  lot  No. 
54,  in  square  No.  8,  with  all  the  improvements  thereon  for 
and  during  the  term  of  her  natural  life,  and  at  her  death  said 
real  estate  to  descend  to  the  heirs  at  law  of  said  party  of  the 
first  part." 

3.  That  the  said  S.  A.  Harris  died  about  the  year  1870, 
leaving  him  surviving  his  said  wife,  E.  C.  Harris,  who  is  now 
living ;  and  also,  by  a  former  wife,  one  son,  S.  A.  Harris,  Jr., 
the  plaintiff  in  this  action,  who  was,  at  the  time  of  the  death 
of  his  said  father  and  is  now,  his  only  heir  at  law. 

4.  That  on  the  24th  day  of  October,  1893,  the  said  E.  C. 
Harris,  widow  of  tlie  said  S.  A.  Harris,  conveyed  for  a  val- 
uable consideration,  her  life  time  interest  and  estate  in  the 
property  described  in  paragraph  2  of  this  case,  to  the  said 
S.  A.  Harris,  the  plaintiff  in  this  action. 

5.  That  on  the  19th  day  of  August,  1896,  the  said  S.  A. 
Harris,  plaintiff,  conveyed  the  said  property  to  Kate  Russell, 
defendant,  and  she,  on  saiddate,  executed  two  notes  and  a 
deed  of  trust  on  said  property  to  W.  C.  Maxwell,  trustee,  to 
secure  to  the  said  Harris  the  payment  of  the  purchase 
monev ;  that  since  said  date  the  defendant  has  had  the  use  and 
occupancy  of  the  premises. 

6.  That  since  the  said  date  the  said  Kate  Russell  has  made 
a  payment  of  $850.00,  on  the  principal  of  one  of  the  purchase 
notes. 

7.  That  the  said  Kate  Russell  now  contends  that  on 
account  of  the  clause  in  the  marriage  contract  between  the 
said  S.  A.  Harris  and  E.  C.  Wharton  herein  above  set  out 
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in  paragraph  2  of  this  case,  that  the  said  S.  A.  Harris,  plain- 
tiff, cannot  make  her  a  good  deed  to  the  said  property  until 
after  the  death  of  the  said  E.  C.  Harris,  widow  as  aforesaid ; 
that  the  said  property  would  not  descend  and  vest  in  the  heirs 
of  the  said  S.  A.  Harris  until  after  the  death  of  his  widow, 
the  said  E.  0.  Harris,  and  that  it  is  uncertain  whether  the 
said  S.  A.  Harris,  plaintiff,  will  survive  the  said  E.  C.  Harris, 
and  what  heirs  would  inherit  the  said  property. 

8.  That  the  said  S.  A.  Harris,  plaintiff,  contends  that  he 
did,  and  was  able  to  make  the  said  Kate  Kussell,  defendant, 
a  good  indefeasible  deed  to  said  property  on  August  19,  1896, 
as  aforesaid;  that  upon  the  death  of  his  said  father,  the 
property  descended  and  was  vested  in  him  as  the  only  heir  at 
law,  subject  to  the  life  estate  or  use  and  enjoyment  of  said 
property  during  the  natural  life  of  the  said  E.  C.  Harris, 
widow,  and  that  having  purchased  her  interest  as  aforesaid  on 
October  24,  1893,  he  had  a  fee  simple  title,  and  could  and 
did  convey  the  same  to  the  said  Kate  Russell. 

9.  That  by  reason  of  the  contentions  of  the  defendant  men- 
tioned in  paragraph  7,  of  this  case,  she  refuses  to  pay  the 
balance  of  the  purchase  note  now  past  due,  until  the  matter 
in  controversy,  as  to  the  title  aforesaid,  is  determined  by  the 
Court. 

It  is  agreed  that  if  the  Court  should  be  of  opinion  upon 
the  forgoing  facts,  that  the  plaintiff  could  and  did  make 
the  defendant  good  and  indefeasible  title  to  said  property  on 
August  19, 1896,  then  judgment  should  be  entered  against  the 
defendant  for  $1,386.67,  and  interest  thereon  from  the  1st 
day  of  April,  1899,  the  amount  of  the  purchase  note  now 
due ;  but  if  the  Court  should  be  of  the  contrary  opinion,  then 
judgment  may  be  rendered  that  the  plaintiff  could  not  and 
did  not  execute  to  the  defendant  a  good  and  indefeasible 
deed,  on  August  19, 1896,  and  that  a  reference  shall  be  had  to 
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determine  the  amomit,  if  any,  that  the  plaintiff  is  indebted 
to  the  defendant,  with  leave  to  both  parties  to  except  to  the 
findings  of  the  referee  and  appeal,  as  in  ordinary  cases  of 
reference ;  and  if  the  Court  hold  with  the  defendant,  then  it 
shall  direct  that  the  deed  executed  to  her  by  the  plaintiff  be 
delivered  up  to  him  and  cancelled  of  record;  and  that  the 
deed  of  trust  and  notes  executed  by  the  defendant  for  the  ben- 
efit of  the  plaintiff  be  delivered  up  to  the  defendant  and 

cancelled  of  record. 

OsBOBNB^  Maxwell  &  Ksebaks^ 

^  Attorneys  for  Plaintiff. 

BXTBWELL,  WaLKEB  &  CaNSLBK, 

Attorneys  for  Defendant. 

S.  A.  Harris,  after  being  duly  sworn,  says: 
That  he  is  the  plaintiff  in  the  forgoing  action,  and  that 
the  controversy  presented  by  the  facts  set  forth  above  is  real 
and  the  proceedings  are  in  good  faith  to  determine  the  rights 
of  the  parties  to  said  action.  S.  A.  Harris. 

Sworn  to  and  subscribed  before  me  this  the  18th  day  of 

April,  1899. 

Witness  my  hand  and  official  seal. 

Jas.  A.  Sell^ 

Notary  Public  of  Mecklenburg  County,  N.  0. 

It  is  agreed  between  the  parties  hereto  that  the  above 
entitled  cause  shall  be  heard  before  Judge  A.  L.  Coble,  at 
Chambers  at  Lincolnton,  N.  C. 
This  the  13th  day  of  April,  1899. 

Osborne^  Maxwell  &  Kbebans, 
Attorneys  for  Plaintiffs. 
BiTRWELL,  Walker  &  Cahtoleb^ 
Attorneys  for  Defendant. 
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State  of  Nobth  Cabolhsta — Mecklenburg  County. 

This  contract,  made  this  the  22nd  day  of  June,  A.  D., 
1868,  between  Samuel  Harris,  of  the  City  of  Charlotte, 
^lecklenburg  Coimty  and  State  aforesaid,  party  of  the  first 
part,  and  E.  Cenia  Wharton,  of  the  County  of  Cabarrus  and 
State  aforesaid,  party  of  the  second  part,  witnesserth: 

Whereas,  an  agreement  of  marriage  has  been  made  between 
said  parties,  the  rites  of  which  are  expected  shortly  to  be 
duly  solemnized  in  conformity  to  law:  Now  in  considera- 
tion of  the  premises  and  the  further  consideration  of  the  sum 
of  $5.00  paid  to  the  said  party  of  the  first  part  by  the  said 
party  of  the  second  part,  the  said  party  of  the  first  part  doth 
hereby  covenant,  stipulate  and  agree  to  and  with  said  party 
of  the  second  part,  that  he  will  set  up  no  claim  to  any  estate 
now  owned  by  the  said  party  of  the  second  part,  by  virtue  of 
his  marital  rights,  which  estate  is  believed  to  consist  of  an 
interest  in  a  tract  of  land  lying  in  said  County  of  Cabarrus 
which  descended  to  her  as  one  of  the  heirs  at  law  of  her 
father,  the  late  Alphonso  Alexander,  and  about  two  hundred 
or  three  hundred  dollars  in  moneyed  assets,  but  both  hereby 
release  all  rights  and  claims  thereto,  and  doth  hereby  covenant 
to  hold  said  estate  upon  the  marriage,  for  the  sole,  separate 
and  exclusive  use  and  benefit  of  said  party  of  the  second  part, 
and  upon  her  death  in  the  life  time  of  said  party  of  the  first 
part,  in  trust  for  such  purpose  or  purposes,  as  said  party  of 
the  second  part  may  indicate  by  writing  in  the  nature  of  a 
last  will  and  testament,  and  the  said  party  of  the  first  part 
doth  further  covenant,  stipulate  and  agree  to  and  with  said 
party  of  the  second  part,  that  in  the  event  she  survives  him, 
'Hhen  and  in  that  case,  she  shall  be  entitled  to  the  use,  posses- 
sion and  enjoyment  of  a  lot  now  owned  by  him,  situated  in 
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said  City  of  Charlotte,  on  Tryon  Street,  and  known  in  the 
plot  of  said  town  as  lot  No.  54,  in  Square  No.  8,  with  all  the 
improvements  thereon,  for  and  during  the  term  of  her  natural 
life,  and  at  her  death  said  real  estate  to  descend  to  the  heirs 
at  law  of  said  party  of  the  first  part,"  and  in  addition  thereto, 
she  shall  have  out  of  his  personal  estate  in  her  absolute  right 
the  sum  of  one  thousand  dollars  in  money,  and  an  additional 
sum  of  one  hundred  dollars  to  purchase  a  good  horse,  and  a 
further  additional  sum  of  fifty  dollars  to  purchase  farming 
tools,  one  cow  and  calf  and  one  year's  provision  for  herself 
and  family.  The  said  party  of  the  second  part  for  and  in 
consideration  of  the  premises  and  the  further  consideration 
of  the  sum  of  $5.00,  doth  hereby  convenant,  stipulate  and 
agree  to  and  with  the  said  party  of  the  first  part,  that  in  case 
she  survives  him,  that  then  and  in  that  event  she  will  not  set 
up  any  claims  for  dower  or  year's  allowance,  or  as  one  of  the 
next  kin  to  his  estate;  but  on  the  contrary,  doth  hereby 
release  all  right  of  dower,  right  of  year's  allowance,  right  as 
next  to  kin,  or  any  other  right  or  rights  in  and  to  his  estate,  to 
which  she  as  widow,  by  law,  may  be  entitled.  In  witness 
whereof  the  parties  have  hereunto  set  their  hands  and  seals. 
Testimony : 

A.  C.  Alexandeb,  (Seal), 
J.  M.  W.  Alexawdeb,  (Seal), 
S.  A.  Habbis,  (Seal). 
E.  C.  Whabton,  (Seal). 

North  Cabolina — ^Mecklenbubg  Coitnty. 
In  the  Probate  Court. 

Be  it  remembered  that  the  due  execution  of  the  foregoing 
marriage  contract  by  S.  A.  Harris  and  E.  C.  Wharton,  was 
duly  proven  before  me,  E.  A.  Osborne,  Judge  of  Probate  for 
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said  County,  by  the  oath  and  examination  of  A.  C.  Alexander, 
a  subscribing  witness  thereto,  and  recorded  in  my  office  this 
the  2nd  day  of  August,  1&72.  Therefore,  let  said  marriage 
oontract  and  this  certificate  be  registered. 

E.  A.  OSBOBNB^ 

C,  S.  C.  &  J.  P, 

Judgment, 

This  case,  coming  on  to  be  heard  before  me,  at  Chambers, 
at  Lincolnton,  N.  C,  upon  an  agreed  statement  of  facts,  by 
consent  of  counsel.  It  is  ordered  and  adjudged  that  upon 
the  facts  set  forth,  that  the  plaintiff  could  and  did  execute  to 
the  defendant  on  August  19,  1896,  a  good  and  indefeasible 
deed  to  the  property  described,  and  that  the  plaintiff  recover 
of  the  defendant  the  sum  of  $1,386.67,  with  interest  thereon 
from  April  1,  1899,  the  amount  of  the  purchase  note  now 
due. 

Al^BEBT  L.  COBLE^ 

Judge  Presiding  11th  Judicial  District, 
This  April  13,  1899. 

From  the  foregoing  judgment  the  defendant  appeals  to  the 
Supreme  Court. 

Burwell,  Walker  &  Cansler,  for  apppellant. 
Osborne,  MaxweU  &  Keera/ns,  for  appellee. 

Faiboloth^  C.  J.  Controversy  without  action  under  The 
Code,  Section  667.  Plaintiff's  father,  in  1868,  entered  into 
a  marriage  contract  (Exhibit  A.)  with  his  intended  wife,  in 
which  he  stipulated  that  if  she  survived  him  "then  in  that 
case  she  should  be  entitled  to  the  use,  possession  and  enjoy- 
ment of  the  lot  owned  by  him"  (Lot  No.  54,  in  Square  8,  of 
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the  City  of  Charlotte)  "with  all  the  improvements  thCTeon, 
for  and  during  the  term  of  her  natural  lif e,  and  at  her  death 
said  real  estate  to  descend  to  the  heirs  at  law  of  said  party  of 
the  first  part,"  the  plaintiff's  father,  who  died  in  1870.  The 
widow  is  still  living,  and  the  plaintiff  at  his  father's  death 
was,  and  still  is,  his  only  heir  at  law.  The  widow  conveyed 
her  interest  in  1893  to  the  plaintiff,  who,  in  1896,  conveyed 
his  interest  to  the  defendant,  and  took  her  notes  for  the  pur- 
chase prica  She  paid  a  part  and  now  refuses  to  pay  the 
balance,  on  the  ground  that  the  plaintiff  can  not  make  her  a 
good  title  during  the  life  time  of  the  widow. 

The  only  question  is,  whether  the  estate  vested  in  the 
plaintiff  at  his  father's  death. 

In  Bives  v.  Frizzele,  43  N.  C,  237,  there  was  a  bequest  to 
the  widow  for  life,  and  "after  her  death,  to  be  equally  divided 
among  his  lawful  heirs."  Held  a  vested  legacy  at  the  time 
of  his  death. 

In  Brmson  v.  Wharton^  43  N.  C,  80,  a  testator  bequeathed 
all  the  residue  to  his  wife  "during  her  widowhood,  and  when 
she  marries,  then,  that  all  the  remaining  property,  both  real 
and  personal  shall  be  equally  divided  between  his  children  and 
beloved  wife,  share  and  share  alike.'*  Held,  a  vested 
remainder. 

In  DeVane  v.  Larhins,  .56  N.  C,  377,  upon  similar  facts, 
the  decision  was  the  same. 

In  each  of  the  above  cases  it  was  a  conveyance  by  devise, 
and  it  was  held  that  if  one  of  the  heirs  died  before  the  death 
of  the  widow  or  the  happening  of  the  future  event,  his  or  her 
share  went  to  his  or  her  representative,  and  that  "after**  or 
"upon"  the  death  of  the  wife,  or  the  like  expression,  does  not 
make  a  contingency,  but  merely  denotes  the  commencement  of 
the  remainder  in  point  of  enjoyment 

The  case  before  us  is  not  a  conveyance^  but  a  covenant — 


N.  C]  FEBEUAEY  TEEM,  1899.  666 

GiDBB  &  VmBGAJt  Co.  V.  J.  D.  Carroll. 

marriage  contract^  evidently  for  the  benefit  and  protection  of 
the  wife,  if  she  should  become  a  widow.  Upon  the  death  of 
an  intestate  ancestor,  the  title  to  his  estate  descends  and  vests 
at  once  in  his  heirs ;  it  can  not  stand  in  abeyance,  and  vest  in 
future  like  an  executory  devise. 

Consider  an  estate  with  a  conditional  limitation :  The  title 
passes  at  once,  and  may  be  divested  by  the  happening  or  non- 
happening  of  some  future  event,  but  this  can  only  take  place 
when  so  expressed  or  clearly  intended.  There  is  nothing  in 
this  agreement  (Exhibit  A.)  indicating  any  intention  that 
the  estate,  which  vested  in  the  plaintiff  by  his  father's  death, 
should  be  defeated  by  the  death  of  the  widow.  We  are  sat- 
isfied that  S.  A.  Harris,  Sr.,  meant  that  his  heir,  the  plaintiff, 
or  heirs,  if  he  should  have  other  children,  should  possess  and 
enjoy  the  property  after  the  widow's  death,  and  that  he  did 
not  mean  to  divert  the  law  of  descent  from  its  natural  course. 
The  plaintiff's  estate  therefore  vested  at  his  father's  death, 
and  we  see  no  reason  why  he  can  not  give  the  defendant  a 
good  title. 

Affirmed. 


PRICB  ft  LUCAS  CIDBR  ft  VINEGAR  CO.  Y.  J.  D.  CARROLL. 


(Decided  May  2,  1899). 


Notary  Public — Fees. 


The  fees  of  Notaries  Public  iu^e  created  and  regulated  by  Statute. 
The  Code,  Sec.  3749,  amended  by  Acts  1895,  ch.  296,  allows  twenty- 
five  cents  for  ail  services  of  protest,  to  which  is  to  be  added 
twenty-five  cents  additional  for  internal  revenue  stamp.  For 
other  services,  not  relating  to  protests,  The  Code,  Section  8308, 
allows  fifty  cents. 
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Civil  Action  carried  by  appeal  from  Justices'  Court  of 
Wake  County  to  the  Superior  Court,  and  heard  before 
Brown,  J.,  at  February  Term,  1899,  upon  the  following: 

Case  Aobeed. 

The  parties  to  the  above  entitled  action  agree  that  the  facts 
embraced  therein  are  as  follows,  and  respectfully  submit  the 
same  for  the  judgment  of  the  Court: 

This  action  was,  on  Feb.  16,  1899,  duly  instituted  before 
a  Justice  of  the  Peace,  in  and  for  the  County  and  State 
aforesaid ;  on  said  date,  before  the  Justice,  there  was  a  trial 
and  judgment  for  plaintiff,  and  an  appeal  by  defendant  to 
this  Court,  and  on  February  16,  1899,  said  appeal  was  duly 
docketed  in  this  Court 

The  controversy  in  this  action  arose  as  follows : 

On  October  15,  1898,  defendant  drew  and  forwarded  to 
plaintiff  a  check  on  the  Citizens  National  Bank,  of  Raleigh, 
M".  C,  for  $15.00,  which,  in  the  usual  course  of  business,  was 
forwarded  for  payment,  and  was  endorsed  by  plaintiff,  by 
Price  &  Lucas,  and  by  Farmers  and  Drovers  Bank,  of  Louis- 
ville, Ky.,  all  of  said  endorsers  and  the  payee  being  non- 
residents of  this  State. 

On  October  21,  1898,  said  check  was  presented  for  pay- 
ment to  the  said  Citizens  National  Bank,  and  was  duly  pro- 
tested for  non  payment  by  Frank  P.  Haywood,  Jr.,  a  Notary 
Public,  in  words  and  figures  as  follows,  to-wit : 

United  States  of  America^ 
State  of  North  Carolina. 

"On  this,  the  2l8t  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-eight,  at  the  request 


N.  C]  FEBRUARY  TERM,  1899.  567 


ClDEB  &  VlNEGAB  CO.  V.  J.  D.  CABBOIX. 


of  H.  E.  Litchford,  Cashier,  in  the  city  of  Raleigh,  N.  C,  I, 
F.  P.  Haywood,  Jr.,  Notary  Public,  duly  admitted  and 
sworn,  dwelling  in  the  city  of  Raleigh,  presented  the  original 
check  (which  is  hereto  attached)  for  payment  (to)  at  Citizens 
National  Bank,  and  received  for  answer  "no  fimds,"  which 
being  unsatisfactory,  I  then,  by  letters  addressed  to  the 
drawers  and  endorsers,  under  cover  to  J.  W.  Nichols,  Cashier, 
J.  D.  Carroll  and  Citizens  National  Bank,  did  notify  them 
of  the  default  aforesaid.  Whereupon,  I,  the  said  Notary,  at 
the  request  aforesaid,  did  protest,  and  by  these  presents  do 
publicly  protest,  as  well  against  the  drawer,  drawee  and 
endorsers  of  the  said  check,  as  against  all  others  whom  it  doth 
or  may  concern,  for  exchange,  reexchange  and  all  costs,  dam- 
ages and  interest  already  incurred,  and  to  be  hereafter 
incurred  for  want  of  payment  of  the  said  check. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  Notary  seal  of  office,  this  21st  day  of  October, 
1898. 

(Signed)  Frank  P.  Haywood^  Jr., 

Notary  Public," 

On  tiie  back  of  which  said  protest  was  written  the  follow- 
ing: 

"Protest  of  a  check  on  Citizens  National  Bank — 

Amount $  15.00 

Charges,  notices,  tax,  seals,  etc 2.29 


$  17.29" 


And  thereto  were  affixed  and  cancelled  Internal  Revenue 
Stamps  to  the  amount  of  twenty-five  cents. 

Afterwards,  to-wit,  on  January  9,  1899,  defendant  paid  $5 
to  plaintiff  on  account  of  said  check,  but  not  on  account  of 
said  protest  charges. 
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Plaintiff  has  brought  this  action  to  recover  the  balance  of 
$10  due  on  said  check  and  the  said  $2.29  protest  charges, 
together  with  interest  from  October  21, 1898. 

Defendant  admits  his  liability  to  judgment  for  $10,  the 
balance  due  on  said  check,  together  with  interest  thereon  from 
October  21,  1898,  but  he  denies  his  liability  to  pay  said  pro- 
test charges  amounting  to  $2.29,  and  alleges  that  said  charges 
are  unlawful  and  excessive ;  that  a  proper  charge  in  this  caae, 
would,  under  the  law,  be  twenty-five  cents,  and  such  sum  he  is 
willing  to  have  included  in  the  judgment  against  him. 

Wherefore,  the  parties  to  this  action  pray  the  Court  to 
render  judgment  for  the  sum  above  admitted  to  be  due, 
together  with  such  protest  charges  as  the  law  allows  under  the 
facts  above  set  out 

Pebbin  Busbee^ 
Attorney  for  Plaintiff, 
Alex.  J.  Yield, 
Attorney  for  J,  D,  Carroll,  Defendant, 
Judgment. 

This  cause,  coming  on  for  trial  upon  the  agreed  statement 
of  facts,  after  careful  consideration  of  the  facts  and  argu- 
ment of  counsel,  the  Court  doth  adjudge  that  plaintiff  recover 
of  defendant  the  sum  of  ten  and  50-100  dollars,  with  interest 
from  October  21, 1898,  together  with  the  cost  of  this  action  to 
be  taxed  by  the  Clerk.  Of  the  above  sum,  the  sum  of  fifty 
cents  is  the  amount  adjudged  to  be  the  proper  amount  of  pro- 
test charges  in  this  case. 

G.  H.  Bbow-n,  Jb., 

Judge. 

The  plaintiff  appeals  from  the  foregoing  judgment  and 
assigns  as  error  the  following : 

His  Honor  erred  in  allowing  only  fifty  cents  to  cover  the 
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Notary  Public's  charges,  of  which  twenty-five  cents  only  is 
for  his  fee  and  twenty-five  cents  is  to  cover  the  Internal 
Revenue  tax. 

Perrin  Bushee,  for  appellant. 
A.  J.  Feild,  for  appellee. 

FuBCHBS,  J.  The  defendant,  in  October,  1898,  drew  and 
forwarded  to  plaintiff  his  check  on  the  Citizens  National  Bank 
of  Raleigh,  for  $15.00.  On  the  21st  of  October,  this  check 
was  duly  presented  and  protested  for  non-payment.  The 
Notary  Public  charged  as  fees  for  said  protest  $2.29,  and  this 
action  is  brought  to  recover  the  amount  due  on  said  check,  and 
the  $2.29  charged  by  the  notary  public  for  said  protest  The 
defendant  admits  the  balance  claimed  to  be  due  on  the  check, 
but  denied  that  he  is  liable  for  $2.29,  the  amount  claimed  for 
the  protest.  On  the  trial  in  the  Justice's  Court  the  plaintiff 
recovered  judgment  for  the  full  amount  due  on  the  check,  and 
$2.29,  the  amount  claimed  for  the  protest.  The  defendant 
appealed  from  this  judgment  to  the  Superior  Court,  where  the 
case  was  heard  upon  a  case  agreed,  the  facts  being  substan- 
tially the  same  as  stated  above.  The  Superior  Court  held 
that  plaintiff  was  only  entitled  to  recover  25  cents,  as  a  fee  for 
the  protest,  and  25  cents  for  an  Internal  Revenue  stamp, 
which  it  was  necessary  for  the  Notary  to  use  in  making  the 
protest,  and  rendered  judgment  accordingly  for  the  plaintiff, 
from  which  the  plaintiff  appealed  to  this  Court. 

The  fees  of  Notaries  Public  are  created  and  regulated  by 
statute.  Section  3749,  of  The  Code,  fixed  the  fees  of  a 
Notary  Public,  for  all  services  of  a  protest  at  $1.00.  But  the 
Acts  of  1895,  Chapter  296,  amended  Section  3749,  by  strik- 
ing out  one  dollar  and  inserting  twenty-five  cents  instead 
thereof. 
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It  is  claimed  in  the  brief  of  the  plaintiff  that  the  Notary 
is  allowed  fifty  cents  under  Section  3308  of  The  Code ;  that 
the  Act  of  1895  does  not  refer  to  nor  repeal  this  Section,  and 
that  plaintiff  is  at  least  entitled  to  seventy-five  cents  for  the 
protest,  twenty-five  cents  for  the  Internal  Revenue  stamp, 
and  eight  cents  postage,  making  $1.08. 

We  agree  with  the  plaintiff,  that  the  Act  of  1895  does  not 
refer  to  nor  repeal  Section  3308  of  The  Code,  but  we  do  not 
agree  with  the  plaintiff  that  a.  Notary  Public  has  the  right  to 
charge  fifty  cents  or  any  other  sum,  under  Section  3308  of 
The  Code,  for  protest  services.  His  pay  for  this  service  is 
fixed  by  Section  3749  of  The  Code,  as  amended  by  the  Act 
of  1895.  Section  3308  of  The  Code  applies  to  other  service 
rendered  by  a  Notary  Public  than  those  for  protesting  a  paper 
for  non-payment  or  non-acceptance;  such  as  taking  the 
acknowledgment,  or  probate  of  a  deed  or  other  l^al  instru- 
ment. 

The  judgment  of  the  Court  below  is  afiirmed. 

Affirmed. 
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PIEDMONT  BANK  OF  MORGANTON  et  al.  v.  J.  W.  WILSON  and 
the  MORGANTON  MANUFACTURING  ft  TRADING  CO. 

(Decided  May  2,  1899). 

Note  at  Bank — Payment — Executory  Agreement — Nudum 

Pactum. 

1.  The  execution  of  a  note  being  admitted,  matter  in  evidence  must  be 

proved  by  the  maker,  if  payment  is  relied  on  as  a  defense,  there 
must  be  evidence  tending  to  prove  an  actual  payment 

2.  An  executory  verbal  agreement  made  with  the  Cashier,  without 

conhideratiou  to  take  in  payinent  of  a  note  due  the  Bank  an 
interest  for  the  same  amount  in  a  note  upon  a  third  party,  which 
was  never  assigned  to  the  Bank,  and  which  is  now  in  suit  for 
the  full  amount  by  the  holder — is  not  equivalent  to  payment,  but 
is  nudum  p<ictum — beyond  the  scope  of  a  Cashier's  authority, 
and  an  arrangement  not  to  be  encouraged  by  the  Courts. 

Civil  Action  for  $400  due  by  note  under  seal,  executed 
by  defendant,  Wilson,  payable  to  the  co-defendant,  the  Mor- 
ganton  Manufacturing  &  Trading  Co.,  and  discounted  by 
plaintiff  Bank,  tried  before  Cohle,  J.,  at  Fall  Term,  1898,  of 
the  Superior  Court  of  Bubke  County. 

Plaintiff^s  Appeal. 

The  answer  of  Wilson  set  up  matter  in  avoidance,  equiv- 
alent to  plea  of  payment  of  the  whole  debt.  Upon  the  evi- 
dence submitted  and  the  charge  of  the  Court  the  jury  found 
the  issue  relating  thereto  in  favor  of  the  defendant,  and 
judgment  was  rendered  against  the  plaintiff,  who  appealed. 

The  pleadings,  issue,  evidence,  charge  of  his  Honor,  and 
exceptions  by  plaintiff,  are  fully  set  forth  in  the  opinion. 

Messrs.  Avery  &  Erwin,  for  plaintiff  (appellant). 
Mr.  S.  J.  Erwiny  for  appellee. 
124—36 
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Defendant's  Appeal  in  Same  Case. 

Counter- Claim — The  Code,  Section  £^4  (2). 

1.  The  counterclaim  as  It  now  exists  Is  the  creature  of  The  Code,  and 

must  conforni  to  its  provisions.    Electric  Co,  v.  Williafns,  123 
N.  C.  51. 

2.  Section  244  (2)  allows  as  a  cuunter-claini  in  an  action  arisinis^  on 

contract  any  other  cause  of  action  arising  also  on  contract 
and  existing  at  the  commencement  of  the  action. 

This  Action  was  commenced  in  June,  1895.  During  its 
pendency,  the  defendant  company  deposited  with  the  plain- 
tiff Bank,  the  sum  of  $100.36.  The  Bank  failed  and  passed 
into  the  hands  of  a  receiver,  L.  A.  Bristol,  who  has  been 
joined  as  plaintiff. 

The  defendant  company  filed  a^parate  answer,  and  sought 
to  set  up  its  deposit  of  $100.36  as  a  counter-claim  to  plaintiff 
demand.  The  plaintiff  demurred  ore  tenus — and  the 
demurrer  was  sustained,  and  the  counter-claim  disallowed. 
Defendant  excepted — and  after  the  plaintiff  took  an  appeal — 
it  also  appealed  from  the  judgment  overruling  its  demurrer. 
Douoi^s,  J.,  files  opinion  in  both  appeals. 

Messi's.  Avery  <t  Erivin,  for  appellant. 
Mr.  S.  c7.  F.rwtn,  for  appellee. 

Douglas,  J.  This  is  an  action  upon  a  promissory  note 
executed  by  the  defendant,  Wilson,  to  his  co-defendants,  The 
Manufacturing  Company,  and  by  it  endorsed  to  the  plaintiff. 
A  payment  on  the  note  reduced  the  principal  to  $400,  which  is 
now  due,  with  interest  thereon. 

The  defendants  in  their  answer  contend:  "That  at  the 
time  the  said  note  was  executed,  and  when  it  was  dua,  the 
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plaintiflF  held  a  note  on  Isaac  T.  Avery  and  W.  C.  Erwin  for 
the  snm  of  $1,600  to  be  due  January  1,  1895,  which  he  had 
assigned  to  Davis  &  Wiley  Bank;  that  he  had  made  an 
arrangement  with  said  bank  to  allow  him  $400  of  this  note 
to  be  used  by  him  in  payment  of  the  note  sued  on  in  this 
cause ;  that  accordingly,  on  the  29th  day  of  December,  1894,  he 
paid  to  the  plaintiff,  through  its  Cashier,  S.  T.  Pearson,  the 
$21.74  as  above  stated,  the  plaintiff  then  agreeing  that  they 
would  take  the  $400  out  of  the  said  note  of  $1,500  due 
January  1,  1895 ;  that  in  accordance  with  this  agreement  the 
Davis  &  Wiley  Bank,  January  1st,  sent  said  note  to  the  plain- 
tiff, and  they  declined  to  receive  it  and  allow  defendant  credit 
therefor;  that  this  defendant  understood  and  has  been 
informd  by  the  said  Isaac  T.  Avery  that  although  the  said 
note  for  $1,600  was  signed  by  him  and  W.  0.  Erwin,  the 
plaintiff  bank  was  the  real  party  who  would  have  it  to  pay, 
and  that  in  making  the  agreement  to  accept  the  said  $400  in 
payment  of  his  note  the  plaintiff  was  only  paying  an  indebted- 
ness due  from  it. 

That  the  said  Davis  &  Wiley  Bank  is  still  willing  the  said 
arrangement  shall  be  made,  and  the  defendant  now  pleads 
said  agreement  and  the  said  indebtedness  as  a  counter-claim 
in  payment  in  full  of  said  note. 

The  plaintiff,  in  reply,  denied  the  material  allegations  of 
the  answer,  set  up  the  pendency  of  a  suit  by  The  Davis  & 
Wiley  Bank,  and  pleaded  the  Statute  of  Frauds.  The  fol- 
lowing issue  was  submitted:  Did  the  plaintiff  bank  agree 
with  the  defendant,  J.  W.  Wilson,  to  take  in  payment  of  the 
balance  of  the  note  sued  on,  an  interest  of  $400  in  a  $1,500 
note  given  said  Wilson  by  I.  T.  Avery  and  W.  0.  Erwin  and 
assigned  by  said  Wilson  to  the  Davis  &  Wiley  Bank,  and  did 
said  Davis  &  Wiley  Bank  agree  that  said  plaintiff  bank  should 
have  the  said  $400  interest  in  the  $1,500  note,  and  was  such 
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$400  interest  in  the  $1,500  ever  assigned  to  the  plaintiff 
bank  ?"     This  was  answered  in  the  affirmative. 

The  execution  of  the  note  sued  on  by  plaintiffs  was  admitr 
ted,  as  was  also  its  endorsement  by  the  Morganton  Manufac- 
turing &  Trading  Company.  The  defendant,  J.  W.  Wilson, 
introduced  as  a  witness  in  his  own  behalf,  subject  to  the  objec- 
tion of  the  plaintiffs,  testified  as  follows :  "After  execution 
of  the  note  to  the  Morganton  Manufacturing  &  Trading 
Company,  on  August  24,  1894,  witness  had  a  conversation 
with  either  S.  T.  Pearson  or  G.  P.  Erwin ;  thinks  it  was  with 
Mr.  Pearson,  (Mr.  Pearson  was  Cashier  and  Mr.  Erwin  was 
President  of  the  Piedmont  Bank).  The  bank  had  a  note  on 
witness  of  $421.74,  on  which  the  Morganton  Manufactiu-ing 
&  Trading  Company  was  surety.  Witness  was  one  of  the 
stockholders  of  said  company.  Witness  had  at  same  time  a 
note  on  I.  T.  Avery  and  W.  C.  Erwin  for  $1,500.00,  (note 
shown  witness,  which  he  says  is  the  note,  and  note  put  in 
evidence),  which  witness  had  given  to  Davis  &  Wiley 
(bankers)  in  payment  of  a  security  debt  which  witness  had 
down  there,  with  the  imderstanding  with  Davis  &  Wiley  that 
$400.00  of  that  note  could  be  used  by  witness  in  paying  off 
the  debt  of  $421.74  the  witness  was  due  the  Piedmont  Bank. 
Witness  went  into  bank  and  told  them  of  the  arrangement, 
and  paid  them  the  $21.74,  leaving  the  $400.00  unpaid,  which 
they  were  to  collect  out  of  Avery  &  Ervin  and  settle.  Wit* 
ness  supposes  that  the  bank  did  not  collect  it  out  of  Avery  & 
Erwin  as  they  had  promised  to  do,  and  they  have  not  paid  it 
up  to  this  time.  The  plaintiff  bank  was  to  take  the  balance 
of  note  for  $400.00 — ^Erwin  &  Avery  were  to  pay  on  the  fol- 
lowing January  $1,500.00  and  interest  on  the  note  Davis  & 
Wiley  held,  and  $400.00  of  it  was  to  go  to  the  plaintiff  bank 
and  the  balance  to  Davis  &  Wiley,  and  the  bank  agreed  to  this 
in  payment  of  $400.00.     Witness  had  a  talk  with  some  of  the 
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officers  of  the  bank.  The  interest  on  the  $1,600.00  was  paid 
by  the  bank.  Witness  called  at  the  bank  to  get  payment  on 
the  Avery  &  Erwin  note  when  it  was  due,  and  the  bank  officer 
gave  witness  to  understand  that  Erwin,  the  maker,  had  the 
money  to  pay  it,  so  witness  made  a  deed  for  the  property  and 
tendered  it  at  the  bank  and  they  declined  to  pay  it.  All  the 
parties  declined  to  pay  it.  Suit  was  then  brought  upon  the 
$1,500.00  note  and  that  case  is  still  pending.  Suit  brought 
in  favor  of  Davis  &  Wiley  on  this  note. 

Davis  &  Wiley  are  stiU  willing  to  carry  out  their  part  of 
the  contract  and  pay  them  $400,  when  the  parties  pay  them 
the  $1,600." 

This  is  the  entire  testimony  of  the  witness  Wilson,  who 
was  the  only  witness  examined  as  appears  in  the  record.  It 
was  all  objected  to  in  apt  time,  admitted  by  the  Court,  and 
excepted  to  by  the  plaintiff.  The  defendants  admit  that 
the  Davis  &  Wiley  Bank  have  a  suit  pending  for  the  $1,500 
note  of  Avery  &  Erwin,  brought  since  the  commencement  of 
this  action.  Both  notes  were  in  evidence,  that  of  Avery 
&  Erwin  bearing  the  following  endorsements:  "Jas.  W. 
Wilson."  "Pay  to  the  order  of  G.  P.  Erwin,  president, 
for  collection  account  Davis  &  Wiley  Bank.  O.  D.  Davis, 
Cashier."  The  latter  endorsement  had  been  stricken  out. 
At  the  dose  of  the  evidence,  the  plaintiff  filed  the  following 
requests  for  instructions: 

1.  That  if  the  jury  believe  the  evidence  they  will  answer 
the  issu-e  "No." 

2.  That  upon  aU  the  testimony  the  plaintiff  is  entitled  to 
recover. 

3.  That  there  is  no  evidence  of  any  assignment  of  any 
part  of  the  Avery  &  Erwin  note  to  the  plaintiff  bank  by  The 
Davis  &  Wiley  Bank. 

4.  That  there  is  no  evidence  that  the  plaintiff  bank  agreed 
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to  accept  $400  of  the  Avery  &  Erwin  note  in  discharge  of 
the  note  sued  on ;  on  the  contrary,  the  evidence  of  defendant, 
J.  W.  Wilson,  was  that  the  bank  "agreed  to  collect  the 
Avery  &  Erwin  note,  and  apply  $400  on  the  debt  sned  on, 
but  that  the  plaintiff  bank  did  not  collect  the  Avery  &  Erwin 
note." 

.5.  That  no  consideration  being  shown  for  the  alleged 
agreement,  it  was  nudum  pactum  and  void. 

6.  That  even  if  there  had  been  a  consideration,  the 
transaction  testified  to  by  J.  W.  Wilson  was  in  eiBfect,  a 
promise  on  the  part  of  the  plaintiff  bank  to  pay  the  debt  of 
Avery  &  Erwin,  and  was  void  under  the  Statute  of  Frauds. 

That  upon  the  testimony  of  J.  W.  Wilson,  the  transaction 
or  agreement  with  the  bank  was  merely  executory,  was 
without  consideration,  and  being  never  executed  conferred 
no  liability. 

If  the  jury  believe  that  plaintiff  bank  did  as  testified  by 
Wilson  — "agree  to  collect"  the  Avery  &  Erwin  note  and  pay 
$400  of  the  proceeds  on  the  Wilson  note,  and  that  the  bank 
did  not  collect  it,  they  will  find  the  first  issue,  "No." 

The  Court  declined  to  give  either  or  any  of  the  instruc- 
tions prayed  for  by  plaintiffs,  arid  plaintiffs  excepted  to  the 
refusal  of  the  Court  to  give  each  and  every  one  of  the 
instructions  as  prayed  by  plaintiffs. 

The  Court  charged  the  jury  as  follows: 

The  burden  of  proving  the  affirmative  of  this  issue  by  a 
greater  weight  of  the  evidence  is  upon  the  defendants. 

If  the  jury  find  that  the  plaintiff  bank  agreed,  through 
its  Cashier,  with  the  defendant,  J.  W.  Wilson,  to  take  in 
payment  of  the  balance  of  the  note  sued  on,  an  interest  of 
$400.00  in  a  $1,500.00  note  given  said  Wilson  by  I.  T. 
Avery  and  W.  C.  Erwin,  and  assigned  by  said  Wilson  to  the 
Davis  &  Wiley  Bank,  and  further  find  that  the  said  Davis 
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&  Wilej  Bank  consented  and  agreed  that  plaintiff  bank 
should  have  the  $400.00  interest  in  the  said  $1,500.00  note, 
and  that  the  said  Davis  &  Wiley  Bank  in  pursuance  of  said 
agreement  sent  the  said  $1,500^00  note  to  the  plaintiff  bank 
for  collection,  and  that  the  said  Davis  &  Wiley  Bank  are  still 
willing  to  carry  out  the  said  agreement,  then  the  jury  will 
answer  the  issue,  "Yes." 

If  the  plaintiff  bank  did  not  agree  to  take  in  payment  of 
the  $400.00  balance  on  note  sued  on  a  $400.00  interest  in 
the  said  $1,500.00,  but  only  agreed  to  collect  the  $1,500.00 
and  apply  $400.00  of  the  money  collected  to  the  payment  of 
note  sued  on  with  the  consent  of  Davis  &  Wiley  Bank,  in  the 
event  that  they  were  able  to  collect  it,  and  if  the  plaintiff 
bank  has  been  unable  to  collect  the  said  $1,500.00  note,  then 
there  would  be  no  payment,  and  the  jury  will  answer  the 
issue,  "No." 

If  the  defendant  has  failed  to  prove  by  a  greater  weight 
of  the  evidence  the  affirmative  of  the  issue,  then  the  jury 
will  answer  the  issue,  "No." 

Judgment  was  rendered  for  the  defendants,  and  the  plain- 
tiff appealed. 

Upon  the  foregoing  facts  we  are  of  the  opinion  that  the 
plaintiff  is  entitled  to  a  new  trial.  The  execution  of  the 
note  having  been  admitted,  the  burden  shifted  upon  the 
defendants  of  showing  matter  in  avoidance.  Their  plea  is 
substantially  that  of  payment,  but  we  find  no  substantial 
evidence  tending  to  prove  actual  payment.  In  arriving  at 
this  conclusion  we  have  accepted  the  defendants'  evidence 
as  true,  and  construed  it  in  the  light  most  favorable  for 
them,  as  it  is  our  duty  to  do  in  a  prayer  for  instruction  in 
the  nature  of  a  demurrer  to  the  evidence.  Cox  v.  Railroad, 
123  N.  C,  604;  Cable  v.  Railroad  Company,  122  N.  C,  892. 
At  best,  the  evidence  tends  to  prove  simply  an  executory 
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agreement  to  pay.  It  is  not  contended  that  the  note  in  suit 
has  ever  been  actually  paid,  or  that  it  has  been  cancelled  or 
surrendered.  It  was  permitted  to  remain  in  the  possession 
of  the  bank,  and  was  turned  over  among  its  assets  to  the 
receiver.  The  testimony  of  the  defendant,  Wilson,  that  the 
Davis  &  Wiley  Bank  is  still  willing  to  carry  out  its  part  of 
the  contract,  if  admissible,  tends  to  prove  an  executory  agree- 
ment; while  the  endorsement  on  the  $1,500  note  shows  that 
it  was  transmitted  to  the  plaintiff  for  collection  entirely  on 
account  of  the  Davis  &  Wiley  Bank,  without  admission  of 
any  interest  whatever  belonging  to  the  plaintiff.  BoyJcin  v. 
Bank,  118  K  C,  566;  Bank  v.  Bank,  119  K  C,  307.  We 
are  not  attempting  to  pass  upon  the  weight  of  the  evidence, 
lor  that  function  belongs  to  the  jury ;  but  we  think  that  in  the 
absence  of  any  evidence  more  than  a  mere  scintilla  tending 
to  prove  the  contention  of  the  defendants,  on  whom  rested 
the  burden  of  proof,  the  Court  should  have  directed  a  verdict 
in  favor  of  the  plaintiff.  Spruill  v.  Insurance  Co.,  120 
Is\  C,  141. 

But  if  we  are  mistaken  in  our  view  of  the  evidence^  we 
arc  still  of  the  opinion  that  the  alleged  agreem^it  was 
beyond  the  scope  of  the  agency  of  a  Cashier,  and  without 
consideration,  and  therefore  void.  There  is  no  pretence  of 
consideration.  The  payment  by  the  defendant,  Wilson,  of 
the  $21.74:  was  simply  the  payment  of  a  small  part  of  that 
for  which  he  was  bound.  We  do  not  think  that  a  Cashier 
can,  without  express  authority,  take  in  payment  of  a  note 
a  mere  verbal  assignment  of  an  intangible  interest  in  another 
note  already  held  by  another  bank  as  collateral  security.  If 
llie  alleged  contract  operated  as  payment  in  full  of  tie  note 
in  suit,  then  the  plaintiff  bank  has  absolutely  nothing  to  show 
for  the  unpaid  debt  originally  owing  to  it  by  the  defendants, 
and  still  owing  by   somebody.     Such   transactions    are  not 
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within  the  ordinary  dealings  .of  a  bank,  and  can  not  be 
encouraged. 

It  is  scarcely  necessary  to  cite  authorities  as  to  the  effect 
of  a  nudum  pactum,  especially  when  made  by  an  agent. 

Our  view  of  the  case  renders  it  unnecessary  for  us  to  dis- 
cuss the  other  questions  raised  by  exception.  For  the 
reasons  above  stated  a  new  trial  must  be  ordered. 

New  trial. 

DEFEiqT)AliTT"'s  APPBAIi  IN  SaME  OaSB. 

Douglas,  J.  This  is  the  appeal  of  the  defendant  Manu- 
facturing Company  in  the  preceding  case  between  the  same 
parties,  involving,  however,  an  entirely  different  question  of 
law.  The  plaintiff  brought  this  action  upon  the  promissory 
note  of  the  defendant  Manufacturing  Company,  endorsed 
by  said  Wilson.  The  defendant  company  filed  its  separate 
answer  as  follows: 

1.  "That  after  the  suit  was  brought  in  this  case  by  the 
plaintiff  bank,  it  failed,  and  the  plaintiff,  L.  A.  Bristol,  was 
made  permanent  receiver,  and  is  made  party  plaintiff  at  this 
term  of  the  Court ;  that  he  is  now  pressing  this  cause  against 
defendants  to  create  assets  in  his  hands." 

2.  "That  at  the  time  of  the  failure  of  said  bank,  on  the 
2nd  of  December,  1898,  this  defendant  was  a  depositor,  and 
had  to  its  credit  on  the  books  of  said  bank  the  sum  of  $100.36, 
which  sum  is  still  due  and  owing  to  this  defendant,  and 
defendant  now  pleads  the  said  sum  of  $100.36  as  a  <!ountef- 
daim  against  the  debt  of  the  plaintiff." 

The  defendant  company  admitted  the  execution  of  the 
note  in  suit  and  that  its  said  counter-claim  was  not  in  exist- 
ence when  this  action  was  brought.  The  plaintiff  admitted 
the  facts  alleged  in  the  separate   answer  of  the   defendant 
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company,  but  demurred  ore  tenus  to  the  answer  of  said  com- 
pany, on  the  ground  that  the  said  counter-claim  was  not  in 
existence  when  this  action  was  brought.  The  demurrer  was 
sustained,  and  the  defendant  company  appealed. 

We  see  no  error  in  the  ruling  of  the  Court  below.  As  we 
have  said  in  Electric  Co.  v.  WilHams,  123  N.  C,  51,  the 
counter-claim,  as  it  now  exists,  is  the  creature  of  The  Code, 
being  provided  for  in  Section  244,  which  is  as  follows :  "The 
counter-claim  mentioned  in  the  preceding  Section  must  be 
one  existing  in  favor  of  a  defendant  and  against  a  plaintiff, 
between  whom  a  several  judgment  might  be  had  in  the  action, 
and  arising  out  of  one  of  the  following  causes  of  action:  (1) 
A  cause  of  action  arising  out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action.  (2)  In 
an  action  arising  on  contract,  any  other  cause  of  action  aris- 
ing also  on  contract  and  existing  at  the  commencement  of 
the  action."  The  counter-claim  of  the  defendant  company 
has  no  connection  whatever  with  the  plaintiff's  original  cause 
of  action,  and  hence  must  come  under  the  second  class,  which 
are  available  only  when  existing  at  the  commencement  of 
the  action. 

We  see  no  ground  for  equitable  interference.  The 
defendant  company  deposited  money  to  its  own  credit  with 
the  plaintiff  after  the  plaintiff  had  brought  suit  on  a  note  in 
which  the  defendant  company  was  the  principal  debtor.  It 
may  seem  hard  that  the  plaintiff  should  collect  its  own  debt 
in  full,  and  also  keep  the  money  of  the  defendant,  but  it  is 
the  defendant's  own  fault.  It  might  have  applied  this 
money  to  the  payment  of  its  own  debt;  but  if  it  failed  or 
refused  to  do  so,  it  must  abide  the  consequences  of  its  own 
acts.  It  may  be  that  it  relied  on  the  defence  of  its 
co-defendant,  Wilson,  and  preferred  to  keep  its  money  where 
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it  could  be  withdrawn  in  case  of  need.     Whatever  may  have 
been  the  motive,  it  was  a  deposit  and  not  a  payment,  and, 
occuring  after  the  bringing  of  the  action,  can  not  be  set  up 
as  a  counter-claim.     We  see  no  error  in  this  appeal. 
No  error. 


HENRT  B.  STEVBNS,  GBORQE  A.  SHUFORD  and  JAMES  H.  MER- 
RIMAN  V.  C.  L.  SMATHERS  and  J.  WILET  SHOOK. 

(Decided  May  2,  1899). 

Land  Mortgage — Trespass — Injury  to  Realty. 

1.  Where  a  house  is  wrongfully  pulled  down  and  removed  from 

mortgaged  land,  all  the  participants  In  the  wrongful  act  are 
trespassers. 

2.  Any  one,  who  with  the  knowledge  of  all  the  circumstances  allows 

the  material  to  be  used  In  the  reerection  of  the  building  on  his 
own  land,  sanctions  the  trespass,  and  renders  himself  liable 
for  the  value  of  the  removed  house. 

Civil  Action  for  special  relief,  tried  before  Hoke,  J.,  at 
Spring  Term,  1898,  of  Haywood  Superior  Court. 

The  plaintiff,  Merrimon,  was  the  owner  by  assignment 
from  plaintiflF,  Shuford,  of  a  note  for  $1,000,  executed  by  one 
D.  M.  Shook,  and  defendant,  J.  Wiley  Shook,  and  secured  by 
mortgage  on  house  and  lot  from  D.  M.  Shook  and  wife  to 
plaintiff,  Stevens,  as  trustee.  In  June,  1895,  the  defendant, 
J.  Wiley  Shook,  without  permission  from  trustee,  or  any  one 
else,  entered  upon  the  mortgaged  premises,  and  tore  the 
house  down  and  removed  the  materials  to  a  lot  occupied  by 
him,  belonging  to  defendant,  Smathers,  and  reconstructed  the 
house  thereon,  using  some  additional  lumber.     Shook  con- 
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templated  buying  this  lot,  and  on  August  17,  1895,  obtained 
a  bond  for  title  from  Smathers  for  $250,  but  he  never  paid 
for  the  title.  In  a  suit  between  them,  the  land  was  sold 
under  decree  of  the  Court  by  a  commissioner,  and  was  bought 
by  Smathers  at  the  contract  price,  and  he  now  owns  it. 

There  was  evidence  that  Smathers  kuew  of  the  tearing 
down  of  DlaintiffV  house  by  Shook,  and  the  removal  of  the 
materials  to  the  lot  owned  by  himself. 

The  charge  of  his  Honor,  excepted  to  by  defendants,  is 
substantially  stated  in  the  opinion. 

In  response  to  the  issues,  the  jury  found : 

1.  That  $339.25  was  balance  due  on  mortgage  debt. 

2.  That  defendants  had  wrongfully  removed  and  detained 
said  house  and  converted  it  to  their  own  use. 

3.  That  the  value  of  the  house  was  $150. 

4.  That  the  injury  to  the  mortgaged  premises  was  $150. 
Judgment  was  rendered  against  defendant,  Smathers,  for 

value  of  house,  $150,  as  determined  by  the  jury,  and  he 
appealed. 

Messrs.  Ferguson  &  Fergvson  and  TTcwiacfc  &  Hayes,  ioT 
C.  L.  Smathers,  defendant  (appellant). 

Messrs,  W.  T.  Crawford;  Davidson  &  Jones;  Merrimon  & 
Merrimon,  and  Oeorge  A.  Shuford,  for  plaintiffs. 

Clakk^  J.  The  plaintiff  had  a  mortgage  on  a  house 
and  lot,  to  secure  a  debt  due  by  J.  Wiley  Shook.  The  latter 
tore  down  the  house,  removed  it  and  recreated  it  upon  the 
land  of  the  defendant,  Smathers.  The  jury  found  that  the 
house  when  torn  down  was  worth  $150,  and  that  the  mort- 
gaged property  was  impaired  that  much  in  value  by  its 
removal.  The  Court  charged  the  jury  (there  being  evidence 
to  sustain  the  charge)  that  if  the  removal  of  the  house  to  the 
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land  of  defendant  Smathers,  was  with  his  knowledge  and 
assent,  and  he  knew  before  it  was  rebuilt  on  his  land  that  it 
had  been  taken  from  the  land  covered  by  plaintiff^s  mortgage, 
his  acquiescence  therein  made  Smathers  responsible  for  the 
value  of  the  building.  In  this  there  was  no  error.  Horton 
V.  Hensley,  23  N.  C,  163.  We  were  treated  to  an  argument 
whether  the  lien  of  plaintiff's  mortgage  was  not  destroyed  by 
tearing  down  the  house  and  rebuilding  it  upon  Smathers' 
land.  But  this  is  not  a  case  where  the  lien  is  sought  to  be 
enforced  against  the  removed  building — as  .in  Turner  v. 
Mebane,  110  N.  C,  413,  where  the  house  was  bodily  rolled 
across  the  road  upon  another  tract. 

Here  no  lien  is  sought  to  be  enforced  against  the  building, 
but  the  mortgagee  asks  a  personal  judgment  against  Smath- 
ers, who  acquiesced  in  the  removed  building  being  rebuilt 
upon  his  own  land  with  knowledge  that  it  had  been  taken 
from  premises  covered  by  plaintiff's  mortgage.  The  Court 
upon  the  verdict  properly  rendered  judgment  against  Shook 
for  the  balance  due  on  the  mortgage  debt,  and  against 
Smathers  for  $150,  the  value  of  the  removed  house,  and  by 
whose  removal  the  plaintiff's  security  had  been  impaired  to 
that  amount,  payment  of  said  $150  to  be  credited  on  the 
mortgage  debt. 

No  error. 
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MAGGIE  MEANS,  Administratrix  of  Taylor  Means,  v.  THE  CARO- 
LINA CENTRAL  RAILROAD  CO. 

(Decided  May  5,  1899). 

Negligence — Engineer — Brakeman — Local  Train — 

Evidence. 

1.  A  local  mixed  train — passenger    and  freight    combined — which 

runs  daily  between  designated  places,  with  schedule  time  for 
arrival  and  departure,  with  considerable  passenger  bosineea, 
and  schedule  so  arranged  as  to  enable  and  encourage  the  peo- 
ple along  the  route  to  go  to  and  fro,  the  same  day,  between 
their  homes  and  important  places — the  object  being  to  promote 
travel  and  to  build  up  business  in  that  line — ought  to  have 
a  Conductor,  and  the  defendant  was  negligent  in  not  having 
provided  one. 

2.  Whether  or  not  the  intestate's  death  was  caused,  without  his  fault, 

by  the  failure  of  defendant  company  to  furnish  a  Conductor,  is 
a.  question  for  the  Jury,  under  proper  instructions  as  to  the 
law,  from  the  Court. 

3.  The  declaration  of  the  intestate,  made  while  he  was  hurriedly 

going  from  the  coach  at  the  rear  end  of  the  train  to  the  engine 
in  front:  "Get  out  of  my  way,  I  want  to  get  to  Mr.  Hall  (the 
engineer)  to  give  him  these  tickets  before  the  train  gets  two 
fast,"  was  competent  evidence  as  a  part  of  the  res  gestae — and 
was  properly  admitted. 

4.  It  was  incompetent,  after  objection,  for  the  engineer  to  testify, 

thar.  he  would  have  stopped  the  train  in  order  that  the  intestate 
might  have  returned  to  the  coach,  if  he  had  been  requested  so 
to  do.    This  evidence  was  improperly  admitted. 

Civii,  Action  for  damages  from  alleged  negligence  of 
defendant  in  occassioning  the  death  of  Taylor  Means,  intes- 
tate of  plaintiff,  tried  before  Starbucks  J.,  at  October  Term, 
1898,  of  the  Superior  Court  of  Mecklenburg  County. 

This  case  was  heretofore  tried  and  is  reported  in  122 
X.  C,  990. 
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On  the  night  of  December  4,  1894,  the  defendant  company 
were  running  a  mixed  freight  and  passenger  train  between 
Charlotte  and  Rutherfordton,  consisting  of  an  engine,  nine 
box  cars,  two  fiat  cars,  a  conductor's  cab  and  a  passenger 
coach,  one  of  the  flat  cars  being  behind  and  next  to  the  tender 
of  said  engine,  and  all  under  the  management  of  an  egineer. 
The  train  was  operated  without  a  conductor — ^the  engineer 
usually  collected  fares  himself,  and  sometimes  by  his  direc- 
tion, the  intestate,  Taylor  Means,  who  was  employed  as  brake- 
man  to  the  passenger  coach,  would  collect  the  tickets,  and 
carry  them  over  and  along  the  cars  and  deliver  them  to  the 
engineer.  There  was  evidence  tending  to  show  that  on  leav- 
ing Grouse's  Station,  Taylor  Means,  on  the  night  in  ques- 
tion had  been  thus  engaged — a  witness  testifying  that  he  saw 
Means  running  from  the  rear  end  of  the  train  with  a  lantern, 
and  as  he  passed,  said,  '*Get  out  of  my  way,  I  want  to  get  to 
Mr.  Hall  (the  engineer)  to  give  him  these  tickets  before  the 
train  gets  too  fast."  The  defendant  objected  to  this  evidence 
of  what  Means  said — ^but  it  was  allowed.  A  short  distance 
further  on — some  three  or  four  telegraph  poles,  on  his  return 
from  the  engineer's  cab.  Means  appears  to  have  fallen  from 
the  train — his  lantern  was  found  broken  on  the  flat  car  next 
the  tender,  and  his  lifeless  body,  half  in  two,  was  found  lying 
on  the  track.  The  defendant  offered  to  prove  by  Mr.  Hall, 
the  engineer,  that  he  would  have  stopped  the  train  in  order 
that  the  intestate  might  have  returned  to  the  passenger  coach, 
if  he  had  been  requested  so  to  do.  The  plaintiff  objected  to 
this  evidence,  but  it  was  allowed,  and  plaintiff  excepted. 

This  train  ran  daily  from  Rutherfordton  to  Charlotte,  to 
and  from  with  schedule  hours  so  arranged  as  to  allow  persons 
to  go  to  Charlotte,  remain  a  few  hours,  and  return  to  their 
homes,  along  the  route,  the  same  day.  A  considerable  num- 
ber availed  themselves  of  the  accommodation,  and  the  pas- 
senger business  was  a  growing  one,  and  had  become  valuable. 
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At  the  close  of  the  evidence,  his  Honor  intimated  that  he 
would  charge  the  jury,  that  if  they  believed  the  evidence,  that 
the  plaintiflF  was  not  entitled  to  recover.  PlaintiflF  excepted 
but  in  deference  to  his  Honor's  opinion  submitted  to  judg- 
ment of  nonsuit,  and  appealed. 

Messrs.    Osborne,    Maxwell    &    Keerans,    for    plaintiff, 
(appellant). 
Messrs.  Burwell,  Walker  &  Cansler,  for  defendant- 

MoNTGOMEBY,  J.  When  this  case  was  here  at  February 
term,  1898,  a  new  trial  was  ordered  because  of  an  error  com- 
mitted by  his  Honor  on  the  trial  below  in  instructing  the  jury 
that  "it  is  the  duty  of  a  railroad  company  to  have  a  conduc- 
tor when  there  are  passengers,  and  it  is  negligence  not  to 
have  one."  In  reference  to  that  instruction  we  said,  "The 
rule  would  apply  where  the  trains  are  passenger  trains,  or 
where  a  considerable  part  of  the  train  was  for  the  accommo- 
dation of  passengers,  and  the  passenger  fare  would  be  a  con- 
siderable part  of  the  inducement  to  run  the  train.  But 
where  the  train  is  a  freight  train  with  a  passenger  car 
attached,  it  is  a  fair  presumption  that  the  passenger  coach 
is  purely  for  the  accommodation  of  the  public,  and  we  can 
not  say  as  a  matter  of  law  that  it  would  be  negligence 
(nothing  else  appearing)  in  a  railroad  company  not  to  furnish 
a  conductor  on  such  trains."  In  the  case  as  it  was  made  up 
for  this  Court  at  the  first  hearing,  nothing  appeared  as  to  the 
nature  or  destination  of  the  train,  except  that  it  was  one 
which  consisted  of  an  engine  and  eleven  cars,  including  one 
passenger  coach  and  a  shanty  car,  and  that  it  left  Char- 
lotte at  four  p.  m.  Nothing  was  said  of  the  extent  of  the 
passenger  traffic.  We  thought  the  charge  of  his  Honor  too 
broad  to  fit  the  facts  of  that  case. 
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The  case  as  presented  now  has  some  new  features — and 
important  ones.  The  train,  a  local  one,  was  operated  between 
Charlotte,  by  Lincolnton  and  Shelby.  Its  schedule  time  for 
departure  from  Shelby  was  6  a.  m.,  and  for  arrival  at  Char- 
lotte 10  a.  m.  It  left  Charlotte  at  4  p.  m.  The  engineer 
testified  that  ^'at  ordinary  times  we  carried  a  good  many  pas- 
sengers.'' It  is  apparent  from  the  facts  above  stated  that  in 
the  running  of  that  train  the  passenger  traffic  was  a  matter  of 
business  consideration  to  the  company ;  that  the  inducement 
to  attach  the  passenger  coach  was  not  simply  to  oblige  a 
passenger  now  and  then  who  might  wish  to  make  an  emer- 
gency trip  or  to  visit  some  obscure  station,  but  to  establish  a 
passenger  business  by  a  schedule  so  arranged  as  to  enable  and 
encourage  the  people  along  the  route,  and  especially  those  in 
Shelby  and  Lincolnton,  to  visit  the  city  of  Charlotte  for  sev- 
eral hours  and  return  to  their  homes  at  a  reasonable  hour  on 
the  night  of  the  same  day ;  and  that  the  result  was  what  was 
anticipated,  a  considerable  passenger  business. 

His  Honor,  after  the  conclusion  of  the  testimony  was  of 
opinion  that  the  plaintiff  could  not  recover,  and  upon  intimat- 
ing so  much  to  the  plaintiff's  counsel,  the  plaintiff  submitted 
to  a  nonsuit  and  appealed. 

His  Honor  thought  the  case  as  developed  did  not  differ 
materially  from  the  case  as  brought  out  on  the  first  trial.  We 
think,  however,  that  there  was  a  substantial  difference 
between  the  two  cases  in  the  respects  pointed  out  by  us.  It 
was  the  duty  of  defendant  company  to  have  had  a  conductor 
for  such  a  train  as  that  of  the  defendant's  was  shown  to  have 
been  by  the  undisputed  evidence,  and  the  defendant  was  negli- 
gent in  not  having  provided  one.  What  might  be  a  sufficient 
crew  to  manage  a  train  would  ordinarily  be  a  question  for  the 
jury,  but  whether  or  not  it  is  negligence  in  a  railroad  com- 
pany not  to  furnish  a  conductor,  in  a  case  like  the  one  before 
124—37 
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the  Court,  the  evidence  being  undisputed,  must  be  a  question 
of  law.  The  conductor  need  not  have  been  purely  and 
entirely  a  passenger  conductor;  a  freight  conductor  might 
have  been  sufficient,  under  the  circumstances,  to  have  dis- 
charged the  duties  of  a  passenger  conductor  and  his  own  at 
the  same  time.  Whether  or  not  the  intestate's  death  was 
caused,  without  his  fault,  by  the  failure  of  the  defendant 
company  to  furnish  a  conductor,  is  a  question  for  the  jury 
under  proper  instructions  as  to  the  law  from  the  Court 

There  were  only  two  exceptions  on  points  of  evidence. 
The  plaintiff  was  permitted,  over  the  objection  of  the  defend- 
ant, to  introduce  a  declaration  or  statement  made  by  the 
intestate  while  he  was  hurriedly  going  from  the  couch  at  tlie 
rear  end  of  the  train  to  the  engine  in  front  The  declaration 
was,  "Gtet  out  of  my  way,  I  want  to  get  to  Mr.  Hall  (the 
engineer)  to  give  him  these  tickets  before  the  trala  gets  too 
fast"  The  evidence  was  competent  as  a  part  of  the  res 
gestae.  It  was  cotemporaneous  with  the  main  subject — the 
alleged  killing  of  the  intestate  through  the  negligence  of  the 
defendant;  it  was  made  without  forethought  or  design,  and 
it  helped  to  explain  the  main  fact  in  the  case.  Carter  t?. 
Buchanan,  3  Ga.,  513 ;  21  Am.  and  Eng.  Enc.  of  Law,  p.  99 ; 
Best  on  Evidence,  446.  The  declaration  of  the  intestate  was 
the  natural  and  inartificial  concomitant  of  a  probable  act 
which  itself  was  a  part  of  the  res  gestae.  Hunter  v.  State, 
40  N.  J.  Law,  540. 

The  defendant  offered  to  show  by  the  engineer  that  he 
would  have  stopped  the  train  in  order  that  the  intestate  might 
have  returned  to  the  coach  if  he  had  been  so  requested  to  da 
We  do  not  see  how  the  evidence  was  material,  as  the  case 
was  then  constituted,  and  it  should  not  have  been  admitted, 
for  it  threw  no  light  upon  the  matter.  There  was  error  in 
the  ruling  of  his  Honor,  and  there  must  be  a  new  trial. 
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P.  A.  CUMMING8,  Executor  of  J.  L.  Henry,  v.  VIRGINIA  B.  SWEP- 
SON. Executrix  of  George  W.  Swepson. 

(Decided  May  5, 1899). 

Referee's  Report — Discretion  and  Power  of  the  Judge- -The 

Code,  Sections  i22  and  J^2S. 

1.  The  Judge,  in  his  discretion  may  set  aside  a  reference  after  the 

report  is  filf  d,  and  proceed  and  try  the  case. 

2.  The  Court  retains  the  cause  and  its  jurisdiction  in  every  case  of 

reference,  with  power  to  review  and  reverse  the  conclusions  of 
law  of  the  referee;  and  a  discretion  to  modify  or  set  aside  the 
report,  and  its  ruling  in  the  latter  respect  is  not  reviewable 
unless  it  appears  that  such  discretion  has  been  abused. 

Civil  Action  to  enforce  a  contract  for  payment  of  money 
alleged  to  be  due  to  the  testator  of  plaintiff  from  testat<»r  of 
defendant,  instituted  on  November  20,  1886,  in  the  Superior 
Court  of  Buncombe  County.  The  cause  was  referred  at 
March  Term,  1898,  to  George  F.  Bason,  Esq. — ^his  findings  of 
fact  to  be  conclusive  and  final,  but  his  conclusions  of  law  upon 
the  facts,  to  be  reviewable,  on  exceprion,  by  the  Court.  The 
report  to  be  made  at  next  Term  or  earlier  if  practicable.  The 
order  of  reference  was  made  by  his  Honor,  Judge  Hoke,  with 
consent  of  both  parties  entered  of  record.  The  report  of 
referee  was  filed  at  August  Term,  1898,  and  is  as  follows : 

Report  of  Referee. 

This  cause  coming  on  to  be  heard  before  me  as  referee 
at  the  Court  House  in  Asheville,  on  the  9th  day  of  August, 
1898,  according  to  the  notice  heretofore  given,  and  being 
adjourned  to  the  office  of  Moore  &  Moore,  in  Asheville,  the 
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plaintiff  announced  that  he  was  not  ready  to  proceed  with 
the  hearing  of  the  cause,  and  thereupon  consents  to  nonsuit — 
all  of  which  id  respectfully  submitted. 

Geo.  F.  Bason, 

Referee, 

The  report  was  excepted  to  by  plaintiff,  who  moved  to  set 
it  aside,  and  the  motion  came  on  to  be  heard  upon  affidavits 
filed  before  Starbuck,  J.,  at  August  Term,  1898,  of  said 
Court. 

The  defendant  moved  for  a  confirmation  of  the  report. 

The  Court,  after  finding  the  facts,  passed  the  following 
order : 

This  cause  coming  on  for  hearing  upon  the  report  of  GJeo. 
F.  Bason,  referee,  filed  to  August  Term,  1898,  and  upon  the 
exceptions  thereto  filed  by  plaintiff  and  being  heard. 

The  defendant  moves  that  judgment  of  nonsuit  be  entered 
against  the  plaintiff,  insisting  that  the  report  shows  a  nonsuit 
taken  before  referee,  and  this  motion  is  refused,  and  defend- 
ant excepts. 

And  it  is  ordered  and  adjudged  upon  facts  found  and  in 
discretion  of  the  Court  that  he  plaintiff  be  and  he  is  hereby 
released  and  relieved  from  his  consent  to  nonsuit,  and  that 
the  cause  be  and  it  is  hereby  remanded  to  said  referee  to 
be  by  him  further  proceeded  with  under  the  original  order  of 
reference  herein,  and  that  he  make  due  report  to  the  next  term 
of  this  Court. 

It  is  further  ordered  that  judgment  be  and  it  is  hereby 
entered  against  the  plaintiff  as  executor  of  J.  L.  Henry, 
deceased,  for  the  costs  of  this  action  accruing  from  August 
Term,  1898,  tx)  and  including  the  present  term  of  this  Court 
to  be  taxed  by  the  clerk. 
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It  is  agreed  hy  the  plaintiff  that  a  trial  before  said  referee 
may  be  had  before  the  next  term  of  this  Court 

H.  R.  Stabbuok, 

Judge  Presiding. 

The  defendant  duly  excepted  to  the  order  of  the  Court. 

1.  For  that  the  Court  has  no  power  to  exercise  a  discretion 
to  set  aside  the  nonsuit  which  she  insists  was  taken  before 
the  referee. 

2.  For  that  the  Court  did  not  give  judgment  upon  the 
nonsuit  taken  by  the  plaintiff  before  the  referee,  and  for  costs. 

The  defendant  appealed  from  the  order  made  by  the  Court 
to  the  Supreme  Court. 

The  Court  found  the  following  facts : 

1.  That  during  the  months  of  April  and  May,  1898,  im- 
mediately following  the  termination  of  the  term  of  this  Court 
at  which  said  order  of  reference  was  made,  it  was  incon- 
venient to  the  coimsel  upon  either  and  both  sides  to  go  into 
the  reference,  because  of  the  courts  in  other  counties  in  which 
they  were  interested,  and  because  of  the  Supreme  Court  and 
the  Circuit  Court  of  Appeals,  and  that  no  request  was  made  to 
the  referee  by  either  side  during  said  months  for  a  hearing 
in  said  cause  before  him. 

2.  That  during  the  month  of  June,  1898,  it  was  incon- 
venient to  the  counsel  for  the  defendant  herein  to  go  into  the 
trial  of  said  cause  before  the  referee  because  of  previous 
engagements,  especially  the  engagement  of  Judge  Burwell,  one 
of  the  counsel,  as  referee  in  the  case  known  as  the  Tate-Coch- 
ran Linville  Improvement  Company  case,  which  he  was  hear- 
ing as  referee  at  Linville,  N.  C,  and  in  which  Mr.  Chas.  A. 
Moore,  another  of  the  counsel  for  defendant,  was  engaged  as* 
counsel,  and  Mr.  P.  D.  Walker,  another  of  the  counsel  for 
defendant,  was  a  partner  of  Judge  Burwell,  and  was  required 
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to  be  in  Charlotte,  and  also  because  of  a  term  of  the  Superior 
Court  of  Mecklenburg  County,  which  was  held  during  said 
month  of  June. 

3.  That  during  said  months  of  April,  May  and  June,  no 
notice  was  issued  by  the  said  referee  for  the  hearing  of  said 
case,  nor  effort  made  by  any  one  to  have  the  same  heard. 

4.  That  the  month  of  July  was  practically  all  consumed 
by  a  five  weeks'  special  term  of  the  Superior  Court  of  Bun- 
combe County,  held  by  his  Honor,  W.  A.  Hoke,  J.,  which 
extended  into  August,  closing  during  the  week  banning  the 
8th  day  of  August,  1898,  and  the  next  regular  term  of  said 
Superior  Court  was  to  begin  and  did  begin  on  the  15th  day  of 
the  same  month,  lasting  three  weeks. 

5.  That  on  the day  of  July,  1898,  the  referee,  against 

the  protest  of  the  counsel  for  the  plaintiff,  and  at  the  request 
of  the  counsel  for  the  defendant,  fixed  the  9th  day  of  August, 
1898,  as  the  time  for  hearing  the  said  reference,  upon  which 
notice,  while  service  was  accepted,  it  was  done  under  protest, 
and  with  the  express  reservation  to  resist  trial  at  that  time, 
and  of  this  counsel  for  defendant  were  fully  notified.  And 
at  the  time  appointed  on  said  9th  day  of  August,  1898,  at  10 
o'clock  a.  m.,  the  said  special  term  of  the  Superior  Court  of 
Buncombe  County  was  still  in  session,  and  Messrs.  T.  H. 
Cobb  and  C.  A.  Webb,  who  were  the  only  counsel  for  the 
plaintiff  herein,  were  still  engaged  in  their  duties  as  prac- 
ticing attorneys  in  said  Superior  Court,  which  was  their  home 
court,  and  in  which  both  of  them  had  full  practice,  and  the 
referee  thereupon  adjourned  the  case  from  10  o'clock  in  the 
morning  until  about  4  o'clock  in  the  afternoon,  to  the  office  of 
Messrs.  Moore  &  Moore,  when  Messrs.  Webb  and  Cobb  were 
present,  as  were  also  present  Mr.  P.  D.  Walker,  of  the  firm  of 
Burwell,  Walker  &  Cansler,  and  Messrs.  Moore  &  Moore,  and 
when  Messrs.  Cobb  and  Webb  asked  a  continuance,  stating  to 
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the  referee  the  facts  Bubetantially  which  are  hereinbefore 
found  as  facts  in  this  case,  and  filing  the  affidavits  which  as 
exhibits  accompany  the  affidavits  of  the  plaintiff  as  part  of  his 
exceptions  which  are  hereinbefore  referred  to,  and  accompany 
this  case  as  a  p^  of  it,  and  also  stating  in  substance  all  the 
facts  which  are  embodied  in  the  affidavit  of  said  P.  A.  Cum- 
mings,  plaintiff,  which  is  filed  as  a  part  of  the  exceptions 
hereto,  and  which  accompany  this  case  as  a  part  hereof,  as 
their  grounds  for  asking  a  continuance,  and  urged  further  that 
inasmuch  as  they  were  just  concluding  a  five  weeks'  special 
term  of  the  Superior  Court,  and  b^inning  an  additional  three 
weeks'  regular  term  thereof,  it  would  do  grave  injustice 
their  client  in  his  absence  to  force  them  into  a  trial  at  that 
time. 

6.  The  Court  further  finds  as  a  fact  that  the  statements 
contained  in  the  said  affidavit  of  P.  A.  Cummings  relative  to 
his  non-attendance  before  the  referee  and  his  absence  from 
the  State  are  true.  The  referee  ruled  that  plaintiff  was  not 
entitled  to  a  continuance  and  required  the  plaintiff  to  proceed 
with  the  case,  when  his  counsel  stated  that  under  the  circum- 
stances it  was  impossible  for  them  to  do  so,  in  justice  to  their 
client,  and  that  they  were  therefore  driven  to  consent  to  a 
nonsuit,  and  tho  referee  thereupon  reported  as  is  shown  by 
his  report 

Upon  the  foregoing  facts  and  in  the  exercise  of  its  discre- 
tion, the  Court  rendered  the  judgment  which  will  be  found 
in  the  papers,  and  accompanies  this  case  as  a  part  of  it, 
re-referring  the  said  case  to  said  referee,  to  be  further  pro- 
ceeded with  according  to  the  original  order  of  reference,  and 
upon  the  terms  stated  in  said  order,  to-wit,  requiring  the 
plaintiff  to  pay  the  cost  accruing  from  the  said  August  Term, 
1898,  to  and  including  the  March  Term,  1899,  of  said  Court, 
and  also  requiring  the  agreement  of  the  plaintiff  that  a  trial 
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may  be  had  before  said  referee  before  the  next  term  of  this 
Court. 

Messrs.  Moore  &  Moore;  Shepherd  &  Bushee,  and  Burwdl, 
Walker  &  Cansler,  for  appellant. 

Messrs,  J.  W.  Summers  and  T.  H.  Cobb,  for  appellee. 

Faircloth^  C.  J'.  This  action  was  referred  by  consent, 
and  on  the  trial  day  the  plaintiff  made  affidavit  that  he  could 
not  try,  stating  his  reasons.  The  referee  required  him  to 
proceed  to  trial,  and  the  plaintiff's  counsel  stated  that  in 
justice  to  his  client  he  was  driven  to  consent  to  a  nonsuit.  The 
referee  filed  his  report,  and  the  defendant  made  a  motion  that 
judgment  of  nonsuit  be  entered  by  his  Honor,  which  was 
refused. 

His  Honor,  upon  the  facts  found  in  the  exercise  of  his  dis- 
cretion, ordered  that  the  plaintiff  be  relieved  from  his  consent 
to  nonsuit  before  the  referee,  and  that  the  cause  be  remanded 
to  the  referee  to  proceed  according  to  the  original  order. 

Defendant' s  exception  is  that  the  Court  had  no  power  to  set 
aside  the  nonsuit  entered  before  the  referee,  and  relies  upon 
Boyden  v.  Williams,  80  N.  C,  95,  and  Twitty  v.  Logan,  86 
N.  C,  712.  Each  of  those  cases  involved  a  question  of  excus- 
able neglect  in  allowing  judgments  to  be  entered  at  a  term  of 
the  Court.  The  law  of  those  cases  has  no  application  to  the 
facts  in  the  present  case.  It  is  a  first  principle  that  the  law 
must  fit  the  facts. 

The  powers  and  duties  of  a  referee  are  found  in  The  Code, 
Section  422,  and  Jones  v.  Beammi,  117  N.  C,  259.  The 
Code,  Section  423,  provides  that  the  referee  shall  make  his 
report  to  the  Court  in  which  the  action  is  pending,  and  "either 
party  may  move  the  judge  to  review  such  report  and  set  aside, 
modify  or  confirm  the  same  in  whole  or  in  part,  and  no  judg- 
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ment  shall  be  entered  on  any  reference  except  by  order  of  the 
judge." 

In  Bovshe^i  v,  Surles,  79  N.  C,  51,  it  was  held  not  to  be 
error  when  the  judge  in  his  discretion  sets  aside  the  reference 
after  the  report  was  filed,  and  proceeded  and  tried  the  case. 
See  also  Earp  v.  Richardson,  75  N.  C,  84. 

Upon  Section  423  of  The  Code,  and  these  authorities,  we 
can  have  no  doubt  of  the  power  of  the  Judge  to  make  the 
orders  set  out  in  the  record,  and  above  stated.  The  Court 
retains  the  cause  and  its  jurisdiction  in  every  case  of  refers 
ence^  with  power  to  review  and  reverse  the  conclusions  of 
law  of  the  referee,  and  a  discretion  to  modify  or  set  aside  the 
report,  and  his  ruling  in  the  latter  respect  is  not  reviewable 
unless  it  appears  that  such  discretion  has  been  abused. 

Affirmed. 


W.  B.  WILLIAMSON,  Trustee  of  the  National  Bank  of  Ashevllle  v. 
W.  J.  COCKE,  Administrator  of  W.  M.  Cocke,  Jr..  and  W.  J. 

Coke.  IndiYiduaUy. 

(Decided  May  5, 1899)-. 

Service  of  Summons — Judgment  hy  Default — Motion  to  Set 

Aside. 

1.  The  Code,  Section  214.  requires  service  of  summons  to  be  made 

by  reading  the  same  to  the  defendant.    He,  however,  may 
waive  the  reading. 

2.  The  fact  that  defendant  supposed  and  believed  that  the  action 

was  against  him  as  administrator,  and  not  Individually,  is  not 
such  excusable  neglect  as  entitles  him  to  relief. 

8.  What  constitutes  service  of  process  and  whether  upon  a  given 
state  of  facts  service  has  been  duly  made.  Is  a  question  for  the 
Court.  The  return  of  the  Sheriff  is  prima  fade  service,  sub 
ject  to  be  overcome  by  proof  of  the  facts. 
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Motion  to  vacate  a  judgment  rendered  against  defendant 
individually  at  March  Term,  1898,  heard  upon  affidavits 
before  Starhuck,  J.,  at  March  Term,  1899,  of  Buncombe 
Superior  Court.  The  motion  was  allowed,  and  plaintiff 
appealed. 

The  facts  found  by  his  Honor  are  stated  in  his  Judgment 
subjoined : 

Judgrnent, 

North  Carolina — Buncombe  County. 
Superior  Court — March  Term,  1899. 

This  cause  coming  on  to  be  heard  before  Starhuck,  J.,  upon 
motion  of  defendant  to  vacate  the  judgment  rendered  against 
him  individually  at  March  Term,  of  1898,  of  this  Court,  upon 
consideration  of  the  affidavits,  the  Court  finds  that  the  judg- 
ment ought  to  bo  vacated  was  rendered  at  the  return  term  of 
the  summons,  to-wit,  at  the  March  Term,  1898,  of  said  Court 
That  the  complaint  in  the  action  was  not  filed  vsithin  first 
three  days  of  the  said  return  term,  but  upon  the  fourth 
day  the  Court  s^ranted  leave  to  the  plaintiff,  which  appears 
upon  the  minutes  of  the  term,  to  file  his  complaint  as  of  the 
first  three  days  of  said  return  term,  and  the  complaint  was 
filed  pursuant  to  this  permission. 

The  Court  further  finds  that  the  statement  of  the  defendant 
relative  to  the  purported  service  of  summons  upon  him  is  cor- 
rect, to-wit,  that  the  summons  in  the  above  entitled  action, 
which  purports  to  have  been  served  upon  him  by  W.  M. 
Worley,  sheriff  of  Buncombe  Coimty,  per  Robert  Greenwood, 
deputy  sheriff,  by  reading  said  summons  to  him,  was  never 
served  upon  him  in  such  manner ;  that  the  facts  in  regard  to 
the  purported  services  are  as  follows : 

That  at  some  time  defendant  was  accosted  by  said  Green- 
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wood  on  West  Court  Square,  in  the  city  of  Asheville,  and  near 
the  entrance  to  the  oflSoe  of  Dr.  0.  V.  Reynolds,  and  told  by 
said  Greenwood  that  he  had  a  summons  for  him.  The 
defendant  was  ascending  stairway  that  leads  to  the  office  of 
Dr.  Reynolds,  and  looked  back  and  upon  a  paper  in  the  hands 
of  said  Greenwood  the  name  of  W.  B.  Williamson,  trustee, 
and  said,  "Well,  I  know  all  about  that,"  and  turned  imme- 
diately and  walked  up  the  stairway,  and  saw  no  more  of  said 
Greenwood.  Defendant  at  no  time  avoided  the  service  of  the 
said  summons  by  the  sheriff  or  his  deputy,  Greenwood.  At 
the  time  defendant  believed  that  the  summons  held  by  the  said 
deputy  sheriff  was  against  him  as  administrator  of  W.  M. 
Cocke,  Jr.,  (deceased),  and  had  no  idea  that  he  had  been  sued 
individually,  as  he  had  been  previously  told  by  plaintiff,  Wil- 
liamson, that  his,  said  Williamson's  purpose,  was  to  put  the 
claim  of  the  bank,  of  which  he  was  trustee,  against  Wm.  M. 
Cocke,  Jr.,  into  a  judgment.  The  said  deputy.  Greenwood, 
did  not  inform  defendant  that  he  was  sued  individually, 
either  by  reading  the  summons  or  in  any  other  manner,  and 
defendant's  attention  was  never  called  to  the  summons  there- 
after by  the  said  Greenwood  or  any  other  officer  or  person. 
Defendant  made  no  appearance  in  the  action,  and  had  no 
notice  of  tho  plaintiff's  motion  on  the  4th  day  of  said  return 
term  for  leave  to  file  complaint  as  of  the  first  three  days,  or  of 
the  granting  of  said  leave  or  of  the  granting  of  the  judgment 
in  the  action. 

Defendant  had  no  knowledge  of  the  pending  of  any  action 
against  him  individually.  The  Court  further  finds  that  the 
defendant  sets  up  apparently  meritorious  defense,  namely: 
that  he  is  not  indebted  to  the  plaintiff  as  trustee  of  the 
National  Bank  of  Asheville,  or  to  said  National  Bank  of 
Asheville  upon  any  promise,  express  or  implied,  or  for  or  on 
account  of  any  dereliction  or  failure  of  duty  as  cashier  of  said 
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bank  or  otherwise.  The  Court  further  finds  that  the  judg^ 
ment  was  by  the  plaintiff  assigned  to  J.  E.  David  for  value, 
and  without  actual  notice  on  the  part  of  said  David  of  any 
defect  in  said  judgment  or  in  the  service  of  process  in  the 
action  or  other  irr^ularity.  The  Court  further  finds  that 
the  defendant's  motion  was  made  at  August  Term,  1898,  of 
the  Superior  Court  of  Buncombe  County,  being  the  next 
term  after  the  return  term  of  the  summons  in  the  action. 

Upon  consideration  of  the  facts  aforesaid  as  found  by  the 
Court,  it  is  ordered  and  adjudged  that  the  motion  of  the 
defendant  be  and  the  same  is  hereby  allowed,  and  the  said 
final  judgment  rendered  by  the  Court  at  the  March  Term, 

1898,  of  said  Court,  be  and  the  same  is  hereby,  as  to  the 
defendant  Wm.  J.  Cocke,  individually,  vacated  and  set  aside. 

And  it  is  further  ordered  by  the  Court  that  the  said  defend- 
ant individually  recover  of  the  plaintiff  the  costs  of  said 
motion  to  be  raxed  by  the  Clerk,  and  it  is  further  ordered  that 
the  said  defendant  individually  have,  and  he  is  hereby  granted 
leave  to  file  answer  to  the  complaint  on  file  in  this  action 
within  sixty  days  from  the  date  hereof. 

Given  under  my  hand  in  open  Court,  this  1st  day  of  April, 

1899,  in  term. 

H.  R.  Starbuck, 

Judge  Presiding, 

Messrs.  Davidson  £  Jones,  J,  W,  Summers  and  Oeo.  A, 
Shuford,  for  appellant. 

Messrs.  Merrimon  &  Merrimon  and  Carter  &  Weaver,  for 
appellee. 

Faircloth^  C.  J.  The  summons  in  this  case  was  issued 
against  W.  J.  Cocke,  administrator  of  W.  M.. Cocke,  Jr.,  and 
W.  J.  Cocke  individually.     The  deputy  sheriff  returned  the 
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summons  with  this  endorsement:  "Served  February  16, 
1898,  by  reading  the  within  summons  to  W.  J.  Cocke,  admin- 
istrator of  W.  M.  Cocke,  Jr.,  and  W.  J.  Cocke  individually." 
The  defendant  did  not  answer  or  appear  in  Court,  and  for 
want  of  an  answer  a  judgment  was  entered.  On  notice  and 
motion  of  defendant  the  said  judgment  was  set  aside,  and  the 
plaintiff  appealed. 

His  Honor,  after  hearing  affidavits,  found  as  facts :  "That 
at  some  time  the  defendant  was  accosted  by  said  Greenwood 
(deputy  sheriff)  on  West  Court  House  Square,  in  the  city  of 
Asheville,  and  near  the  entrance  to  the  office  of  Dr.  C.  V. 
Reynolds,  and  told  by  said  Greenwood  that  he  had  a  summons 
for  him.  The  defendant  was  ascending  the  stairway  which 
leads  to  the  office  of  Dr.  Reynolds,  and  looked  back  and  upon 
a  paper  in  the  hands  of  said  Greenwood  the  name  of  W.  B. 
Williamson,  trustee  (the  plaintiff),  and  said,  "Well,  I  know 
all  about  that,"  and  turned  immediately  and  walked  up  the 
stairway,  and  saw  no  more  of  said  Greenwood;"  that  he 
believed  at  the  time  that  the  siimmons  was  against  him  as 
administrator  of  W.  M.  Cocke,  Jr.,  and  had  no  idea  that  he 
had  been  sued  individually,  and  that  the  deputy  did  not  so 
inform  him  by  reading  the  summons  or  otherwise. 

Do  these  facts,  found  by  his  Honor,  constitute  cause  for  set- 
ting aside  the  judgment  by  default  ?  The  judgment  was  reg- 
ularly entered  on  a  duly  verified  complaint.  The  Code,  Sec- 
tion 214,  requires  the  smnmons  to  be  served  by  reading  the 
same  to  the  party  named  as  defendant.  The  return  of  the 
sheriff  is  prima  facie  service,  subject  to  be  overcome  by  proof 
of  the  facts.  Miller  v.  Powers,  117  N.  C,  218 ;  Strayhorn  v, 
Blalock,  92  iS[.  C,  292.  When  the  sheriff  informed  defend- 
ant that  he  had  t  summons  for  him,  and  defendant  looked  at 
it  enough  to  bee  the  name  of  the  plaintiff,  trustee,  and  said, 
"Well,  I  know  all  about  that,"  and  immediately  departed  from 
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the  sheriiff,  it  is  clear  that  he  elected  to  waive  his  right  to  have 
the  summons  read  to  him  by  the  officer,  as  he  had  a  right  to 
do.  It  was  then  defendant's  duty  to  attend  Court  and  see 
the  nature  of  the  allegations  in  the  complaint,  and  defend, 
if  necessary  in  his  opinion.  The  performance  of  that  duty 
would  have  furnished  all  proper  information,  and  this  case 
on  the  matter  now  presented  would  not  be  here.  The  failure 
to  attend  to  that  duty  was  negligence.  Such  negligence  fre- 
quently occurs  by  inattention  by  suitors  in  Court  This 
negligence  can  not  be  held  a  sufficient  ground  for  setting  aside 
a  regular  judgment,  entered  up  in  consequence  of  inattention 
on  the  part  of  defendant  to  an  important  duty.  The  Courts 
must  proceed  with  business  in  a  reasonable  way,  or  forfeit 
their  usefulness  to  the  public.  The  fact  that  defendant  sup- 
posed and  believed  that  the  action  was  against  him  as  admin- 
istrator and  not  individually,  is  not  such  excusable  neglect  as 
entitles  him  to  relief.  He  would  have  known  otherwise  by 
simply  discharging  his  own  duty.  White  v.  Snow,  71 
N.  C,  282. 

What  constitutes  service  of  process  and  whether  upon  a 
given  state  of  facts  service  has  been  duly  made,  is  a  question 
for  the  Court. 

We  hold  upon  the  case  before  us  that  the  Court's  con- 
clusion was  a  misapprehension  of  the  law. 

Reversed. 
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(Decided  May  5,  1899). 


Negligence — Concurring  Negligence — Hack  Drivers — Pas- 
senger— Hirer. 

1.  The  hirer  of  a  hack,  who  merely  directs  where  he  is  to  be  driven, 
and  does  not  attempt  to  control  the  driving,  is  only  a  pas- 
senger, and  Is  not  responsible  for  the  negligence  of  the  driver. 

1.  If  a  passenger  is  injured  through  the  negligence  of  the  driver  in 
his  employment  he  can  sue  the  owner;  or  if  he  is  injured 
through  the  negllKonce  of  the  driver  on  auother  hack,  iie  can 
sue  the  owner  of  that  hack;  or  if  he  is  injured  through  the 
concurrent  negligence  of  the  drivers  of  both  hacks,  he  can  sue 
the  owner  of  either  hack  or  the  owners  of  both. 

Civil  Aotion  for  damages  for  personal  injury  sustained 
through  the  alleged  negligent  driving  of  defendant's  hack 
driver,  tried  before  Starbuch,  J.,  at  October  Term,  1898,  of 
MEOKLENBUBa  Suporiop  Court.  The  plaintiff,  a  traveling 
salesman,  had  hired  a  buggy  with  two  horses,  and  a  driver, 
from  the  livery  stable  o£  Crafton  &  Ogburn,  Reidsville, 
N.  C,  on  the  morning  of  December  28,  1897,  and  was 
returning  to  Reidsville  that  night,  when  he  met  on  the  road 
the  driver  of  the  defendants,  who  was  driving  a  two  horse 
surrey,  belonging  to  their  livery  at  Leaksville,  N.  C.  An 
account  of  the  occurrence  is  related  in  a  letter  of  the  plaintiff, 
A.  J.  Crampton,  to  the  defendants  Ivie  Bros.,  which  was 
introduced  in  evidence  by  the  defendants.  It  was  dated 
December  30,  1897,  and  was  written  by  the  clerk  of  plain- 
tiff, at  plaintiff's  request,  and  was  not  seen  by  him  after  it 
was  written,  so  he  testified. 

A  copy  is  subjoined: 
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December  30th,  1897. 
IviE  Bros.,  Leaksville,  N.  C. 

Gentlemen: — The  writer  last  Thursday  evening, 
December  23,  returning  from  Leaksville  to  Reidsville  in  one 
of  Crafton  &  Ogbum's  teams,  when  at  about  five  miles  from 
Leaksville  at  six  o'clock  in  the  evening,  met  your  driver,  Bob 
Small,  coming  towards  us,  singing  and  yelling  and  in  a 
drunken  condition.  After  trying  to  get  him  to  hold  up  and 
give  us  a  chance  to  pass,  as  we  were  in  rather  a  bad  part  of 
the  road,  he  paying  no  attention  to  us,  but  came  driving 
towards  us,  horses  on  a  trot,  we  endeavored  to  get  out  of  the 
road ;  but  it  being  dark  we  could  not  see,  and  even  at  that  he 
nearly  ran  into  us.  Our  buggy  tipped  and  threw  me  out; 
consequently  I  struck  with  all  my  weight  on  my  left  shoulder, 
and  severely  injured  my  left  shoulder  and  arm,  so  much  so 
I  shall  probably  be  laid  up  with  it  for  three  or  four  weeks. 
I  will  have  considerable  of  a  doctor's  bill  to  pay,  and  con- 
sider it  no  more  than  fair  and  just  that  you  should  know 
these  facts,  and  at  least  a  part  of  my  expenses  will  be  made 
good  by  you. 

You  can  get  full  information  otherwise  from  Oraf ton  &  Og- 
bum,  Reidsville,  N.  C,  as  they  hud  another  team  which  was 
compelled  to  get  out  of  the  road  by  this  same  driver  only  about 
fifteen  minutes  before  we  were  run  intoy  but  they  had  an 
opportunity  of  getting  out  of  the  road,  and  we  did  not  as  we 
were  climbing  the  hill  on  the  Reidsville  side  of  Rocky  creek, 
midway  up. 

Hoping  to  hear  from  you,  and  what  you  intend  doing 
regarding  the  matter,  I  am. 

Tours  very  truly, 

A.  J.  Obampton. 

The  two  drivers  were  examined,  Whit  Hunt  by  the  plain- 
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tifp,  and  Bob  Smallwood  by  defendants — each  laid  the  blame 
on  the  other.  Dr.  Woodley  testified  that  plaintiff's  injuries 
were  permanent. 

The  issues  were  three  in  number : 

1.  Was  the  plaintiff  injured  by  the  negligence  of  the 
defendants  ? 

2.  Did  the  plaintiff,  by  his  own  negligence,  contribute  to 
his  injury  ? 

3.  What  damage  is  the  plaintiff  entitled  to  receive  i 

The  evidence,  special  prayers  for  instruction,  and  the 
exceptions  of  defendants  to  the  Judge's  charge,  are  adverted 
to  in  the  opinion. 

There  were  no  exceptions  to  the  evidence. 

The  jury  found  the  issues  in  favor  of  plaintiff,  and 
assessed  his  damage  at  $1,000. 

Judgment  for  plaintiff.     Appeal  by  defendants. 

Messrs,  Burwell,  Walker  &  Cansler^  and  Scott  <&  Beid,  for 
defendants,  (appellant). 

Messrs.  Jones  d-  Tillett,  for  plaintiff. 

MoNTGOMEBY,  J.,  writcs  the  opinion  of  the  Court 
Clabk^  J.,  writes   dissenting   opinion,   concurred   in   by 
Faibcloth^  C.  J.» 

MoNTGOMEBY^  J.  The  plaintiff,  a  traveling  salesman,  on 
the  23rd  of  December,  1897,  hired  a  team,  a  buggy  and  two 
horses,  with  a  driver  furnished  from  a  livery  man  in  Reids- 
ville,  to  take  him  from  Reidsville  to  Spray  and  return.  On 
the  way  back  from  Spray  to  Reidsville,  about  8  o'clock  p.  m., 
the  plaintiff's  team  met  in  the  road,  in  the  darkness,  a  team 
of  the  defendants,  a  surry  and  two  horses,  driven  by  the 
driver  of  the  defendants.  The  place  where  the  teams  met 
was  a  level  surface  about  50  yards  long  and  12  or  13  feet 
124—38 


SU  IN  THE  SUPREME  OOUET.  [1S4 


ClLUiPTON  17.  ITIB  BBOB. 


wide  in  the  clear.  The  evidence  of  the  plaintiff  tended  to 
prove  that  the  two  teams  met  just  as  the  one  of  the  plaintiff 
had  ascended  a  steep  hill  and  reached  the  level  road  at  the 
top,  the  defendants'  team  traveling  at  the  rate  of  8  or  10 
miles  an  hour;  that  it  was  so  dark,  and  there  being  also  a 
bend  in  the  road,  they  could  not  see  the  defendant's  team 
until  within  20  yards ;  that  upon  seeing  the  defendant's  team, 
they  began  to  shout  to  the  driver  to  stop,  and  that  no  atten- 
tion was  paid  to  ihe  cries  ;that  the  plaintiff's  driver,  to  prevent 
a  collision  and  injury,  turned  suddenly  out  of  the  road  and 
upon  a  bank,  and  in  doing  so  ups^t  the  buggy,  by  which  the 
plaintiff  was  tlirown  OLt  and  injured. 

The  defendants'  evidence  tended  to  show  that  their  team 
was  going  at  a  slow  rate  of  speed,  about  three  miles  an  hour ; 
that  there  was  plenty  of  room  for  both  teams  to  pass  without 
collision  or  injury  to  either,  and  that,  at  the  time  of  meeting 
the  defendants'  drJ^ei .  pulled  his  team  as  far  out  of  the  road 
as  it  was  possible  to  do. 

The  plaintiff  made  three  special  prayers  for  instruction  in 
substance  as  follows:  First,  that  from  the  undisputed 
evidence  the  driver  c»f  the  defendants'  team,  at  the  time  of 
the  alleged  injury  of  the  plaintiff,  was  the  servant  of  the 
defendants,  and  in  the  regular  course  of  his  employment,  and 
if  the  driver  was  guilty  of  negligence  on  that  occasion,  then 
the  defendants  were  as  much  responsible  for  that  negligence 
as  if  the  defendants  themselves  had  been  driving  the  team. 
Second,  that  a  recovery  by  the  plaintiff  would  not  be  depend- 
ent upon  an  actual  collision  of  the  teams  if  by  the  n^li- 
gence  of  the  defendants'  driver  the  plaintiff  was  suddenly 
put  in  danger,  and  the  driver  of  the  plaintiff,  in  order  to 
extricate  himself  and  the  plaintiff  from  peril,  suddenly 
pulled  the  team  upon  a  bank  at  the  side  of  the  road,  and 
that  was  done  under  a  reasonable  apprehension  that  it  was 
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necessary  for  their  safety,  and  the  plaintiff  thereby  was 
thrown  from  the  buggy  and  injured.  Third,  that  not- 
withstanding the  plaintiff  might  not  have  been  injured  if 
the  buggy  had  not  been  driven  out  of  the  road  and  upon  the 
bank,  yet  if  the  plaintiff  was  put  in  sudden  peril  by. the 
negligence  of  the  defendants'  driver,  and  the  buggy  was 
driven  on  the  bank  under  a  reasonable  apprehension  that  a 
collision  would  have  occurred  if  it  had  remained  in  the 
road,  and  the  plaintiff's  driver  acted  as  a  reasonably  pru- 
dent man  would  have  acted  under  the  circumstances,  in  the 
effort  to  extricate  himself  from  sudden  peril,  and  the  plain- 
tiff was  thereby  thrown  from  the  buggy  and  injured,  then 
the  plaintiff's  injury  would  be  the  direct  consequence  of  the 
defendants'  negligence.  Fourth,  that  it  was  the  duty  of  the 
defendants'  driver  to  drive  his  team  in  such  a  manner  that 
he  would  not  unnecessarily  imperil  the  rights  of  persons  on 
the  road,  and  that  if  it  was  dark  and  travelers  from  an 
opposite  direction  might -not  be  seen  or  heard,  it  was  all  the 
more  necessary  that  he  should  drive  carefully  to  prevent 
sudden  peril,  accidents  and  injury  to  those  he  might  meet, 
and  that  even  if  the  road  was  wide  enough  for  the  teams  to 
have  passed  in  safety,  yet  if  the  defendants'  driver  negli- 
gently delayed  to  turn  out  of  the  road  until  his  horses'  heads 
got  nearly  to  the  heads  of  the  plaintiff's  horses,  and  the 
plaintiff  and  his  driver  were  thereby  put  in  reasonable 
apprehension  that  there  was  about  to  be  a  collision,  and  to 
avoid  the  impending  danger  the  buggy  of  the  plaintiff  was 
pulled  up  on  the  bank  and  the  plaintiff  tliereby  thrown  from 
his  buggy  and  injured,  then  the  injury  was  the  result  of  the 
defendants'  negligence.  The  instructions  were  given  and 
the  defendants  excepted. 

The  error  complained  of  as  to  the  refusal  to  give  the  first 
prayer  was  that  the  Court  assumed  that  the  person  who  was 
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driving  tlic  dffi'iulnnts'  team  was  the  servant  of  the 
defendants  and  acting  in  the  usual  course  of  his  employ- 
ment. The  exception  was  without  merit.  It  was  admit- 
ted in  the  answer  that  the  team  and  driver  were  iiie  team 
and  driver  of  the  defendants ;  evidence  to  that  effect  on  both 
sides  was  introduced,  and  special  instructions  wer© 
requested  by  the  defendants  based  on  that  assumption. 

Exception  to  the  second  prayer  for  instructions  was  that 
his  Honor  left  out  any  instruction  concerning  the  conduct 
of  the  7»laintiff  in  jumping  from  the  buggy,  and  applying 
the  rule  of  the  prudent  man  to  the  facts.  Without  passing 
just  now,  upon  whether  or  not  the  defendants  were  entitled 
to  any  instruction  as  to  whether  the  plaintiff  jumped  from 
the  buggy,  it  appears  that  an  instruction — all  the  defendants 
were  entitled  to — was  given  in  the  following  words:  "Even 
if  the  plaintiff,  (  vjujiplon,  was  placed  in  a  position  of 
danger  or  peril,  the  law  requires  that  he  should  exercise 
ordinary  firmness  in  avoiding  the  peril  of  his  position,  and 
if  he  beoame  frightened  and  jumped  from  the  buggy  when 
a  man  of  ordinary  firmness  would  not  have  jumped  imder 
the  same  circumstances,  any  injury  received  by  him  in  con- 
sequence of  or  as  the  result  of  this  act  can  not  be  imputed 
to  the  negligence  of  the  defendants,  but  would  be  considered 
as  the  result  of  his  own  negligence." 

As  to  the  rule  of  the  prudent  man,  his  Honor  told  the 
jury  that  the  apprehension  for  their  safety  by  the  driver 
must  have  been  reasonable;  and  to  further  illustrate  that 
doctrine,  he  said,  in  his  charge  in  chief:  "To  answer  the 
first  issue  'yes'  you  ninst  find  by  a  preponderance  of  the 
evidence  in  the  first  place  that  defendants'  driver  wai 
driving  in  such  a  negligent  manner  as  to  cause  the  driver, 
llimt  (plaintiff's  drive r),  to  believe  his  b\iggy  would  be 
struck  if  he  remained  in  the  road,  and  that  to  avoid  a  ool- 


N.  C]  FEBRUAKY  TERM,  1899.  597 


CSAMFTON  V,  Ivn  BbOS. 


liflion  Hunt  drove  upon  the  bank  and  the  plaintiff  was 
thereby  thrown  out  and  injured.  In  the  next  place  you 
must  find  by  a  preponderance  of  the  evidence  that  a  driver 
of  ordinary  prudence  under  the  circumstances,  and  when 
Hunt  drove  on  the  bank,  would  have  had  reason  to  believe 
that  there  was  danger  of  collision,  and  would  probably  have 
driven  upon  the  bank  to  avoid  the  danger." 

The  third  instruction  was  correct  in  every  particular. 
Vallo  V.  Express  Co,,  14  L.  K.  A.,  745;  Lincoln  v.  Nichols, 
»0  L.  R.  A.,  855. 

The  ground  of  exception  to  the  fourth  instruction  was  the 
same  as  that  made  to  the  second,  and  we  have  disposed  of 
that 

The  defendants  submitted  the  following  prayers  for 
instruction : 

1.  It  was  not  negligence  in  the  defendants'  servant  in 
•harge  of  their  team  to  drive  rapidly  on  an  open  country  high- 
way if  the  danger  of  collision  was  slight,  and,  even  if  the  jury 
find  that  he  was  driving  rapidly  at  the  time  he  first  saw,  or 
•ould  by  reasonable  care  have  seen,  the  team  of  Grafton  & 
Ogbum,  in  which  the  plaintiff  was  riding,  and  that  defend- 
ants' servant,  as  soon  as  he  saw  the  team,  did  what  he  could 
under  the  circumstances  to  avoid  any  collision  with  the  team 
of  said  Grafton  &  Ogbum,  there  was  no  negligence  on  the 
part  of  the  defendants'  servant,  and  the  jury  will  answer  the 
first  issue,  "'N'o." 

The  Gourt  declined  to  give  the  instruction,  and  the  defend- 
ants duly  excepted. 

2.  That  the  servant  of  defendants,  who  was  driving  their 
team,  was  required  to  exercise  only  that  degree  of  care  or 
prudence  in  driving  over  the  public  highway  which  careful 
drivers  are  accustomed  to  use,  or  that  degree  of  care  usual 
with  careful  drivers  under  the  same  circumstances,  and  if 
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the  jury  find  in  this  case  that  the  defendants'  driver  used 
that  degree  of  care  in  order  to  avoid  a  collision  with  the  other 
team,  they  will  answer  the  first  issue  "No/'  and  the  defend- 
ants' servant  in  such  case  was  not  guilty  of  negligence. 
This  instruction  was  given  by  the  Court. 

3.  That  if  the  defendants'  driver  as  soon  as  he  discovered 
the  other  team,  either  standing  still  or  approaching  him  in 
the  road,  drove  his  team  out  of  the  way  as  well  as  he  could 
under  the  circumstances  in  order  to  give  the  other  team  suffi- 
cient space  in  the  road  to  pass,  and  he  thought  at  the  time 
that  the  driver  of  Grafton  &  Ogburn  had  sufficient  space  to 
pass  his  team  in  safety,  and  the  driver  of  the  defendants 
could  not  give  more  space  than  he  did  by  reason  of  the  fact 
that  there  were  obstructions  on  his  side  of  the  road  which 
prevented  the  driving  of  his  team  further  away  from  the 
other  team,  the  jury  wUl  find  that  there  was  no  negligence  on 
the  part  of  the  defendants. 

This  instruction  was  refused  as  asked  for,  but  the  Court 
gave  the  same  with  this  addition  at  the  end  thereof,  to-wit, 
"after  discovering  the  other  team." 

To  the  refusal  to  give  the  instruction,  and  to  the  modi- 
fication thereof,  defendants  duly  excepted. 

4.  If  the  driver  of  the  team  of  Craf ton  &  Ogburn  had  suf- 
ficient space  in  the  roadway  or  traveled  part  of  the  road  to 
pass  the  team  of  the  defendants  in  safety,  and  the  driver  of 
Crafton  &  Ogbum's  team  drove  said  team  farther  to  the 
right  than  he  was  required  to  do  under  the  circumstanoee  in 
order  to  pass,  and  by  reason  thereof  the  plaintiff  was  thrown 
from  buggy  or  vehicle  in  which  he  was  riding,  the  jury  will 
answer  the  first  issue  "No,"  as  the  injury  in  such  case  was 
not  caused  by  the  negligence  of  the  defendants'  servant,  but 
by  that  of  the  driver  of  the  team  of  Crafton  &  Ogburn. 

The  Court  refused  this  instruction,  and  defendants 
excepted.     The  Court  gave  it  in  a  modified  form  as  follows: 
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If  it  was  a  fact,  and  would  have  so  appeared  to  a  man  of 
ordinary  prudence  and  firmness  under  the  circumstances, 
that  the  driver  of  the  team  of  Grafton  &  Ogburn  had  sufficient 
space  in  the  roadway  or  traveled  part  of  the  road  to  pass  the 
team  of  the  defendants  in  safety,  then,  inasmuch  as  the  evi- 
dence shows  that  the  driver  of  Grafton  &  Ogbum's  team 
drove  said  team  so  as  to  throw  the  wheels  on  the  embank- 
ment, the  jury  will  answer  the  first  issue  "No,"  as  the  injury 
in  such  case  was  not  caused  by  the  negligence  of  the  defend- 
ants' servant  as  the  proximate  cause,  but  by  that  of  the  driver 
of  Grafton  &  Ogburn. 

The  defendants  excepted  to  the  modification  of  the  Gourt. 

5.  That  all  that  was  required  of  the  servant  of  the  defend- 
ants, Ivie  Bros.,  under  the  circumstances,  was  to  use  such  a 
degree  of  care  as  was  proportioned  to  the  danger  of  the  situa- 
tion and  surroundings,  and  to  do  what  a  reasonable  and  pru- 
dent man  would  have  done  under  the  circumstances,  and  if 
he  exercised  that  degree  of  care  the  jury  will  answer  the  first 
issue,  "No.'' 

This  instruction  was  given  by  the  Gourt. 

6.  That  if  the  accident  to  the  plaintiff  occurred  by  reason 
of  the  fact  that  his  legs  were  so  wrapped  in  the  laprobe 
which  he  was  using  that  he  could  not  prevent  his  fall  from 
the  buggy,  and  if  the  jury  find  that  his  fall  from  the  buggy 
was  caused  by  the  manner  in  which  his  legs  were  wrapped  in 
the  laprobe  they  will  answer  the  first  issue,  "No." 

The  Gourt  declined  to  give  the  instructions,  and  the 
defendants  duly  excepted. 

7.  If  the  jury  find  that  the  plaintiff  either  fell  or  was 
thrown  from  the  bugyy  by  reason  of  the  fact  that  the  bit  in 
the  mouth  of  one  of  the  horses  drawing  said  buggy  broke  and 
the  horse  became  unmanageable,  the  jury  will  answer  the 
first  issue,  ^TTo." 


J 
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This  instruction  was  given  by  the  Court. 

8.  If  the  jury  finds  the  facts  to  be  as  set  out  in  either  of 
the  prayers  for  instructions,  numbers  four,  six  and  sevffli, 
they  will  answer  the  second  issue,  "Yes." 

The  Court  declined  to  give  this  instruction,  and  the 
defendants  duly  excepted. 

9.  If  the  jury  believe  from  the  evidence  that,  when  the 
conveyances  passed  each  other  in  the  road,  the  plaintifPs 
buggy  was  on  an  incline  of  only  twelve  or  eighteen  inches 
and  that  this  was  insufficient  to  capsize  the  buggy  or  throw 
plaintiff  out,  so  that  there  was  no  reasonable  ground  for 
apprehension  on  his  part  that  he  would  be  thrown  out,  and 
under  these  circumstances  he  jumped  out,  the  result  of  his 
fall  can  not  be  charged  against  the  defendants. 

This  instruction  was  given  by  tlie  Court. 

10.  If  the  jury  believe  from  the  evidence  that  the  incline 
or  tilt  of  the  plaintiff's  buggy  was  not  great  enough  to  throw 
from  it  a  man  in  the  exercise  of  ordinary  care  nnder  the  cir- 
cumstances  when  the  plaintiff  was  thrown  from  the  bu^y, 
the  fact  is  to  be  attributed^  to  want  of  care  on  his  part,  and 
the  defendants  can  not  be  held  responsible  for  the  effects  of 
his  fall. 

This  instruction  was  given  by  the  Court. 

11.  If  the  jury  believe  from  the  evidence  that  the  driver  of 
Ivie  Bros.,  the  defendants,  as  soon  as  he  knew  there  was  a 
conveyance  meeting  him  in  the  road,  turned  his  team  to  the 
right  and  moved  to  the  right  as  far  as  he  could  with  safety 
to  himself  and  team,  and  that  between  his  conveyance  [and] 
the  opposite  side  of  the  road  there  remained  sufficient  space 
for  the  plaintiff's  conveyance  either  to  pass  safely  or  to  stand 
safely  till  he  passed  with  his  conveyance,  then  the  defend- 
ants' driver  exercised  all  the  care  which  the  law  required  of 
him,  and  the  defendants  can  not  be  held  to  account  for  the 
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injury  complained  of  by  plaintiff,  and  this  would  be  so  even 
though  defendants'  driver  had  been  driving  at*  a  rapid  gait 
just  before  that  time. 

The  Court  refused  to  give  this  instruction,  and  defend- 
ants excepted. 

The  Court  gave  the  instruction  with  an  addition  thereto  as 
follows : 

Provided  the  driver  of  defendants,  before  he  knew  he  was 
meeting  a  conveyance,  was  not  driving  so  recklessly  and  care- 
lessly as  to  reasonably  cause  plaintiff's  driver  to  believe  at 
the  time  he  turned  out  of  the  road  that  his  buggy  would  be 
struck  if  he  remained  in  it. 

The  defendants  excepted  to  the  modification  of  this  instruc- 
tion. 

12.  If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff had  passed  over  the  road  often,  and  was  familiar  with 
its  condition,  and  thought  it  was  too  narrow  for  two  convey- 
ances to  pass  safely,  and  if  he  apprehended,  when  he  saw  the 
defendants'  conveyance  approaching,  that  danger  was  immi- 
nent, and  had  time  and  opportunity  to  do  so,  it  was  his  duty 
to  get  out  of  his  conveyance  until  they  did  pass,  and  failing 
to  do  so  he  is  guilty  of  contributory  negligence,  and  can  not 
recover. 

This  instruction  was  given  by  the  Court. 

13.  If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff's conveyance  was  passed  safely  by  the  defendant's  con- 
veyance and  it  was  not  necessarv  for  the  plaintiff's  convey- 
ance to  have  moved  any  further  with  its  outside  wheels  ele- 
vated on  the  embankment,  and  if  because  of  the  bridle  bit  of 
one  of  his  horses  breaking,  or  for  any  other  reason,  the  plain- 
tiff's buggy  did  move  further  on  the  incline  before  coming 
back  into  the  road,  and  thereby  the  plaintiff  was  thrown  from 
his  buggy,  this  was  no  fault  of  the  defendants'  driver,  and 


602  IN  THE  SUPREME  COXJRT.  [184 

Cbamfton  t>.  IVIE  Bbob. 

the  defendants  can  not  be  held  responsible  for  the  plaintiffs 
injury. 

The  Court  declined  to  give  this  instruction,  and  defendanti 
excepted. 

The  Court  modified  the  instruction  as  follows : 

If  the  jury  believe  from  the  evidence  that  the  plaintifPs 
conveyance  was  passed  safely  by  the  defendants^  conveyance^ 
and  it  was  not  necessary  for  the  plaintiff's  conveyance  to  have 
moved  any  further  with  its  outside  wheels  elevated  on  the 
embankment,  and  it  would  have  so  appeared  to  a  man  of  ordi- 
nary prudence  under  the  circumstances,  and,  if  because  of  the 
bridle  bit  of  one  of  his  horses  breaking,  or  for  any  other 
reason,  the  plaintiff's  buggy  did  move  further  on  the  incline 
before  coming  back  into  the  road,  and  thereby  the  plaintiff 
was  thrown  from  his  buggy,  this  was  no  fault  of  the  defend- 
ants' driver,  and  the  defendants  can  not  be  held  responsible 
for  the  plaintiff's  injury. 

To  the  modified  instruction  the  defendants  excepted. 

14.  If  the  plaintiff's  buggy  was  driven  further  to  the  right 
and  up  the  embankment  on  that  side  than  was  necessary 
under  the  circumstances  for  the  safe  passage  of  the  bu^y  by 
the  team  of  the  defendants,  and  the  injury  to  the  plaintiff  wa« 
caused  thereby,  the  jury  can  not  impute  negligence  to  the 
defendants  as  the  cause  of  the  injury  to  the  plaintiff,  and  the 
first  issue  should  be  answered,  "No." 

The  Court  declined  to  give  the  instruction,  and  the  defend- 
ants duly  excepted. 

15.  K  the  plaintiff  hired  the  team  of  Crafton  &  Ogbum  for 
the  purpose  of  being  carried  from  EeidsviUe  to  Leaksville  and 
Spray  and  back  to  EeidsviUe,  any  n^ligence  of  his  driver, 
Whit  Hunt,  which  may  have  caused  or  contributed  to  plain-  . 
tiff's  injury,  is  by  the  law  imputed  to,  and  to  be  taken  and 
considered  by  the  jury  as  the  negligence  of  the  plaintiff 
self. 
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The  Court  declined  to  give  the  instruction,  and  the  defend- 
ants duly  excepted. 

16.  If  the  negligence  of  the  driver,  Whit  Hunt,  proxi- 
mately caused  the  plaintiff's  injury,  the  jury  will  answer  the 
first  issue,  "No,"  and  if  there  was  any  negligence  of  the 
defendants  in  caiising  the  injury,  and  the  n^ligence  of  Whit 
Hunt  contributed  thereto,  the  jury  will  answer  the  second 
issue,  "Yes." 

The  Court  declined  to  give  instruction,  and  the  defend- 
ants duly  excepted. 

17.  Even  if  the  plaintiff,  Orampton,  was  placed  in  a  posi- 
tion of  danger  or  peril,  the  law  requires  that  he  should  exer^ 
cise  ordinary  firmness  in  avoiding  the  peril  of  his  position, 
and  if  he  became  frightened  and  jumped  from  the  buggy 
when  a  man  of  ordinary  firmness  would  not  have  jumped 
under  the  same  circumstances,  any  injury  received  by  him  in 
consequence  of  or  as  the  result  of  his  act  can  not  be  imputed  to 
the  negligence  of  the  defendants,  but  would  be  considered  as 
the  result  of  his  own  negligence. 

This  instruction  was  given  by  the  Court. 

The  first  sentence  of  the  first  prayer  could  not  have  been 
given.  It  did  not  fit  the  facts  in  the  case.  The  remaining 
portion  of  that  prayer  was  properly  refused,  as  were  the  third 
and  eleventh  prayers,  for  they  left  out  of  consideration 
entirely  the  view  of  the  alleged  negligence  of  the  defendants' 
driver  prior  to  the  meeting  of  the  teams.  His  Honor's  addi- 
tion to  the  third  prayer  was  proper.  The  fourth  prayer  left 
out  of  consideration  the  idea  of  reasonable  apprehension  of 
danger  on  the  part  of  the  plaintiff's  driver,  and  was  properly 
refused.  Its  modification  by  his  Honor  was  correct.  There 
was  no  error  in  the  refusal  to  give  the  sixth  instruction,  for 
there  was  no  testimony  upon  which  it  could  be  based.  Hunt, 
the  plaintiff's  driver,  was  asked  on  his  cross  examination,  if 
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he  did  not  tell  Hampton  that  the  plaintiff  had  told  him  that 
if  he  had  not  gotten  his  feet  tangled  up  in  the  laprobe  he 
would  not  have  fallen  out  of  the  buggy  ?  To  which  the  wit- 
ness said  he  had  made  no  such  statement  to  Hampton.  To 
affect  Hunt's  credibility,  the  defendants  introduced  Hampton 
as  a  witness,  who  said  that  Hunt  told  him  that  Crampton  in 
jumping  out  had  hung  his  feet  in  the  laprobe,  and  that 
caused  him  to  fall.  That  evidence  was  not  sufficient  to 
justify  the  giving  of  the  sixth  instruction.  The  eighth 
prayer  was  properly  refused.  There  was  no  error  in  his 
Honor's  refusal  to  give  without  qualification  the  thirteenth 
prayer,  but  with  the  modification  added  by  his  Honor  it 
became  a  proper  instruction. 

The  fourteenth,  fifteenth  and  sixteenth  prayers  were 
founded  on  tte  defendants'  views  of  the  law  that  if  the  plain- 
tiff's driver  contributed  to  the  injury  of  the  plaintiff,  the  law 
would  impute  that  negligence  to  the  plaintiff  himself,  and 
that  if  the  negligence  of  the  plaintiff's  driver  was  the  proxi- 
mate cause  of  the  injury,  the  defendants  would  not  be  liable, 
even  if  their  driver  had  been  negligent.  The  sixteenth 
prayer  contained  both  propositions  of  law,  and  the  view 
of  the  Court  was  that  one  was  a  correct  proposition  and  the 
other  was  not,  and  his  Honor  declined  to  give  it  as  it  was 
framed.  But  he  did  give  the  first  section  of  the  sixteenth 
prayer  substantially  in  the  following  words:  "Even  if 
Smallwood  (defendants'  driver)  was  driving  negligently, 
and  Hunt  thought  it  necessary  to  drive  upon  the  bank  to 
avoid  a  collision,  yet  if  an  ordinarily  prudent  driver  under 
the  circumstances  would  not  have  had  reason  to  believe  there 
was  danger  of  collision,  or  probably  would  not  have  drawn 
on  the  bank,  you  will  answer  the  first  issue,  'No,'  for  in  such 
case  the  defendants'  negligence  was  not  the  natural  cause  of 
Hunt's  driving  on  the  bank.     Hunt's  negligence  did  not  con- 
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tribute  with  and  t<^ether  with  defendants'  negligence  con- 
stitute the  proximate  cause.  It  was  of  itself  the  direct,  the 
proximate  cause  of  the  injury.  The  other  sections  of  the 
sixteenth  prayer  his  Honor  refused  to  give.  On  the 
contrary,  he  instructed  the  jury :  *'Now,  even  if  Hunt  was 
negligent  in  the  manner  of  his  driving  while  passing  defend- 
ants' conveyance,  as  for  example  by  turning  out  more  sud- 
denly, or  higher  upon  the  bank  than  an  ordinarily  prudent 
man  would  have  done,  his  negligence  under  these  circum- 
stances would  be  considered  as  concurring  and  contributing 
with  defendants'  negligence  in  together  being  the  proximate 
cause  of  any  injury  sustained  by  plaintiff,  if  plaintiff  was 
thrown  out  by  the  driving  upon  the  bank  while  passing. 
Defendants  would  not  be  relieved  from  liability  by  this  con- 
curring negligence  of  Himt,  which  co-operated  with  his  own 
driver's  producing  the  injury."  That  instruction  was,  in 
our  opinion,  proper. 

That  view  of  tlie  law  is  ably  stated  in  the  opinion  of  the 
Court  in  Little  i\  HacJcett,  116  U.  S.,  366.  There,  the  plain- 
tiff below  was  injured  by  the  collision  of  a  railroad  train  with 
the  carriage  in  which  he  was  riding.  The  plaintiff  had  gone 
on  an  excursion  from  Germantown  to  Long  Branch.  At  the 
latter  place,  having  some  spare  time  before  taking  the  cars 
on  his  return  home,  he  hired  a  carriage  and  directed  the 
driver  to  go  through  a  public  park  near  the  railroad  station. 
The  driver  upon  receiving  the  order  turned  the  horses  to  go 
to  the  park,  and  in  crossing  the  railroad  track  near  the  sta- 
tion, for  that  purpose,  the  vehicle  was  struck  by  the  engine  of 
a  passing  train  and  the  plaintiff  was  injured.  The  carriage 
belonged  to  a  livery  stable  keeper,  and  was  driven  by  a  person 
in  his  employment.  It  was  ati  open  carriage  with  the  seat  of 
the  driver  about  two  feet  above  that  of  the  person  riding. 
(That  circumstance,  however,  did  not  in  any  way  affect  the 
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reasoning  of  the  Court  in  the  decision  of  the  case).  The  evi- 
dence went  to  show  that  the  collision  was  the  result  of  the  con- 
curring negligence  of  the  trainmen  and  of  the  driver  of  the 
carriage.  The  Railroad  Company  set  up  the  defence  of 
contributory  negligence,  contending  that  the  driver's  negli- 
gence was  to  be  imputed  to  the  plaintiff.  On  the  trial  his 
Honor  instructed  the  jury  as  follows:  "I  charge  you  that 
when  a  person  hires  a  public  hack  or  carriage  which  at  the 
time  is  in  the  care  of  the  driver  for  the  purpose  of  temporary 
conveyance,  and  gives  directions  to  the  driver  as  to  the  place 
or  places  to  which  he  desires  to  be  conveyed,  and  gives  no 
special  directions  as  to  his  mode  or  manner  of  driving,  he  is 
not  responsible  for  the  acts  or  negligence  of  the  driver,  and  if 
he  sustains  an  injury  by  means  of  a  collision  between  his  car- 
riage and  another,  he  may  recover  damages  from  any  party 
by  whose  fault  or  negligence  the  injury  occurred,  whether  of 
that  of  the  driver  of  the  carriage  in  which  he  is  riding,  or  of 
the  driver  of  the  other ;  he  may  sue  either.  The  negligence 
of  the  driver  of  the  carriage  in  which  he  is  riding  will  not 
prevent  him  from  recovering  damages  against  the  other 
driver,  if  he  was  negligent  at  the  same  time.  The  passen- 
ger in  the  carriage  may  direct  the  driver  where  to  go,  to  such 
a  park  or  such  a  place  that  he  wishes  to  see.  So  far  the 
driver  was  under  his  directions ;  but  my  charge  to  you  is  that, 
as  to  the  manner  of  driving,  the  driver  of  the  carriage  or  the 
owner  of  the  hack — in  other  words  he  who  has  charge  of  it 
and  has  charge  of  the  team — is  the  person  responsible  for  the 
manner  of  driving,  and  the  passenger  is  not  responsible  for 
that  unless  he  interferes  and  controls  the  matter  by  his  own 
oommands  or  requirements."  That  instruction  was  sus- 
tained. In  the  opinion  of  the  Court,  the  contrary  doctrine 
announced  in  the  case  of  Thorogood  v.  Bryan,  decided  by  the 
Court  of  Conmion  Pleas,  in  1849,  8  C.  B.,  114,  is  referred  to 
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and  disapproved.  Justice  Field,  who  wrote  the  opinion  of 
Oourt,  said :  ^^The  doctrine  resting  upon  the  principle  that 
no  one  is  to  he  denied  a  remedy  for  injuries  sustained  without 
fault  by  him  or  by  a  party  under  his  control  and  direction,  is 
qualified  by  cases  in  the  English  Courts  wherein  it  is  held 
that  a  party  who  trusts  himself  to  a  public  conveyance  is  in 
some  way  identified  with  those  who  have  it  in  charge,  and  that 
he  can  only  recover  against  a  wrong  done  when  they  who  are 
in  charge  can  recover.  In  other  words,  that  their  contributory 
negligence  is  imputable  to  him,  so  as  to  preclude  his  recovery 
for  an  injury  when  they  by  reason  of  such  n^ligence  could 
not  recover.  The  leading  case  to  this  effect  is  Thorogood  v. 
Bryan/'  The  Court  further  said  in  Little  v.  Hackett,  supra, 
"The  truth  is  the  decision  in  Thorogood  v.  Bryan,  rests  upon 
indefensible  ground.  The  identification  of  the  passenger 
with  the  negligent  driver  or  owner,  without  his  personal 
cooperation  or  encouragement,  is  a  gratuitous  assumption. 
There  is  no  such  identity.  The  parties  are  in  the  same  posi- 
tion.  The  owner  of  a  public  conveyance  is  a  carrier,  and 
the  driver  or  the  person  managing  it  is  his  servant.  Neither 
of  them  is  the  servant  of  the  passenger,  and  his  asserted  iden- 
tity with  them  is  contradicted  by  the  daily  experience  of  the 
world."  In  that  opinion  it  is  stated  that  in  this  country 
Thorogood  v.  Bryan  has  not  escaped  criticism  in  the  English 
Courts,  and,  in  this  country,  has  not  been  generally  followed, 
and  the  cases  in  which  it  has  not  been  followed  are  cited. 
There  is  no  error,  and  the  judgment  is  affirmed. 

Ci-ABK^  J.,  dissenting.  "Proxima,  sed  non  remota,  causa 
spectatur,"  The  Court  charged  the  jury:  "Now,  even  if 
Hunt  was  negligent  in  the  manner  of  his  driving  while  pass- 
ing defendants'  conveyance,  as  for  example  by  turning  out 
more  suddenly,  or  higher  upon  the  bank  than  an  ordinarily 
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prudent  man  would  have  done,  his  negligence  under  these 
circumstances  would  be  considered  as  concurring  and  con- 
tributing with  defendants'  negligence  in  together  being  the 
proximate  cause  of  any  injury  sustained  by  plaintiff,  if  plain- 
tiff was  thrown  out  by  the  driving  upon  the  bank  while  pass- 
ing. Defendants  would  not  be  relieved  from  liability  by  this 
concurring  negligence  of  Hunt,  which  cooperated  with  his 
own  driver's  producing  the  injury."  This  is  clearly  error. 
In  such  case  the  negligence  of  his  own  driver  which  threw 
the  plaintiff  out  and  injured  him,  was  subsequent  to,  and 
independent  of  the  negligence  of  the  defendants.  It  was  not 
the  necessary  consequence  of  defendants'  negligence,  and  was 
not  concurrent  with  it,  and  was  the  proximate,  direct  cause 
of  plaintiff's  injury.  The  defendants'  negligence  was  the 
remote  cause.  The  Court  in  substance  told  the  jury  that  if 
defendants'  negligence  made  the  plaintiff's  driver  turn 
out  of  the  road,  and  the  n^ligence.  made  the  plain- 
tiff's driver  turn  out  of  the  road,  and  the  negligent 
manner  of  plaintiff's  driver  in  so  doing  injured  the  plain- 
tiff, the  defendant  is  liable.  This  can  not  be  sustained  by 
precedent  or  in  reason,  and  if  followed  up  would  have  no 
limit.  For  instance,  if  the  barkeeper  had  not  sold  defend- 
ants' driver  whiskey,  he  would  not  have  been  negligent,  and 
if  not  negligent  he  would  not  have  frightened  the  plaintiff's 
driver  into  turning  out,  and  the  latter  would  not,  by  his  nc^ 
ligent  manner  of  driving,  so  have  injured  the  plaintiff.  And 
it  could  be  carried  still  further  back,  one  cause  depending  <m 
another,  in  the  manner  of  the  "House  that  Jack  built."  But 
the  charge  presupposes  that  the  injury  was  caused  by  the 
negligence  of  plaintiff's  driver  in  running  the  buggy  upon 
the  bank  and  throwing  the  plaintiff  out,  and  if  so,  the  law 
can  go  no  further  back  than  this  direct  cause. 

Little  t\  Hackett,  116  U.  S.,     366,  has  no     application. 
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There,  the  conveyance  in  which  the  plaintiff  was  driving  was 
struck  by  defendant's  train  and  he  was  injured.  The  driver 
of  the  conveyance  and  the  engineer  were  both  negligent,  and 
it  was  held  that  the  negligence  being  concurrent  the  plaintiff 
oould  sue  both  the  owner  of  the  conveyance  and  the  Railroad 
Company.  Clearly,  if  he  could  not,  he  could  sue  neither,  fop 
it  took  the  negligence  of  both  concurring  to  do  the  injury. 
And  that  would  have  been  the  case  here,  if  the- two  convey- 
ances had  run  together,  both  drivers  being  negligent,  causing 
injury  to  plaintiff. 

But,  here,  the  n^ligence  of  defendant  caused  plaintiff's 
driver  to  do  something,  which  something  he  did  in  a  negli- 
gent manner  whereby  the  plaintiff  was  injured,  and  the  Court 
told  the  jury  that,  if  so,  the  negligence  was  concurring. 
Clearly  not  so,  for  plaintiff's  driver  need  not  have  turned  out 
in  a  negligent  manner,  and,  if  he  had  not,  the  plaintiff  would 
not  have  been  injured.  Here  is  the  proximate  cause  which 
alone  the  law  can  consider.  Anything  beyond  that  opens  the 
door  to  a  wide  and  illimitable  field  of  speculation.  The  negli- 
gence of  plaintiff's  driver  was  not  concurrent  with  that  of 
defendant,  but  subsequent  thereto,  and  due  to  his  own  want 
of  nerve  or  skill. 

This  instruction  went  to  the  marrow,  and,  being  erroneous, 
a  new  trial  should  be  granted. 

Faircloth^  C.  J.     I  concur  in  the  dissenting  opinion. 
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WEATHERS  ft  CROWDER  y.  M.  D.  and  J.  S.  BORDERS. 

(Decided  May  5.  1899). 

Petition   to   Rehear — Practice — Errors  Assigned — Facts — 
Law — Statutory  Lien — Married  Women — The  Code, 

Section  1826. 

1.  A  petition  to  rehear  should  contain  a  plain,  concise  statement 

of  facts,  or  law  overlooked  or  erroneously  decided,  and  not  a 
mere  argument. 

2.  No  case  should  be  reheard  upon  petition,  imless  it  was  hastily 

decided  and  some  material  point  was  overlooked,  or  some 
direct  authority  was  not  called  to  the  attention  of  the  Court. 

3.  There  can  be  no  statutory  lien  without  a  debt  for  the  lien  to  rest 

upon. 

4.  The  Code,   Section  1826,  confines  the  capability  of  a  married 

woman,  unless  a  free  trader,  in  making  contracts,  affecting 
her  real  and  personal  property  to  the  instances  therein  men- 
tioned, unless  with  the  written  consent  of  her  husband. 

5  The  building  of  a  house  on  a  lot  belonging  to  a  wife  does  not  fall 
within  any  of  the  exceptions  embraced  in  Section  1826 — ^nor 
would  a  Judgment  against  her  on  a  debt  embraced  within  those 
exceptions  constitute  a  lien  on  her  real  estate,  although  her 
personal  estate  would  be  liable. 

6.  Although  coverture  may  not  be  pleaded,  if  it  appears  in  the  case, 
it  is  the  duty  of  the  Court  to  see  that  a  feme  covert  has  the 
benefit  of  this  defence. 

Petition  to  Rehear.     Case  reported  in  121  N.  C,  389. 

Messrs.  Webb  &  Webb,  for  petitioners. 
No  counsel  contra. 

FuBCHEs^  J.,  delivers  the  opinion. 
Clabk,  J.,  delivers  dissenting  opinion. 
Douglas,  J.,  delivers  concurring  opinion. 
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FuBCHEs,  J.  This  case  was  heard  at  Fall  Term,  1897, 
and  is  reported  in  121  N".  C,  389. 

It  has  been  held  that  a  petition  to  rehear  a  case,  which  had 
been  decided  by  this  Court,  should  contain  a  plain,  concise 
statement  of  the  facts  or  law  overlooked,  or  erroneously 
decided;  but  that  it  should  not  undertake  to  establish  such 
alleged  errors  by  a  course  of  reasoning.  White  v,  Jones,  92 
N.  C,  388. 

This  petition  is  an  argument  containing  ten  pages  of 
printed  matter  with  citation  of  authorities  to  sustain  the 
argument,  and  was  used  as  a  brief  by  the  petitioner  in  his 
argument.  This  rule  may  not  always  have  been  observed 
by  attorneys  in  preparing  their  petitions  to  rehear.  But  still, 
we  understand  that  this  is  the  rule  established  by  this  Court, 
and  that  it  should  be  observed  in  preparing  such  petitions. 

This  Court  has  repeatedly  held  that  "no  case  should  be 
reheard  upon  a  petition  to  rehear  unless  it  was  decided 
hastily  and  some  material  point  was  overlooked,  or  some 
direct  authority  was  not  called  to  the  attention  of  the  Court." 
Watson  V.  Dodd,  72  N.  C,  240;  Hicks  v.  Skinner,  71  N.  C, 
639 ;  Haywood  r.  Daves,  81  N.  C,  8 ;  Devereux  v,  Devereux, 
Ibid.,  12 ;  Smith  v.  Lyon,  82  N.  C,  2 ;  Lockhart  v.  Bell,  90 
N.  C,  499 ;  University  v.  Harrison,  93  N.  C,  84 ;  Dupree  v. 
Insurance  Co.,  Ihid.,  237.  "Where  the  grounds  of  error 
assigned  in  the  petition  are  substantially  the  same  as  those 
argued  and  pi.ssed  upon  in  the  former  hearing,  the  Court  will 
not  disturb  its  judgment."     Lewis  v.  Rountree,  81  N.  C.  20. 

It  is  alleged  in  this  petition  that  Smaw  v.  Cohen,  95  N.  C, 
and  Farthing  v.  Shields,  106  IS".  C,  289,  were  probably  over- 
looked by  the  "Chief  Justice"  in  writing  the  opinion  of  the 
Court.  We  have  examined  these  cases,  and  in  our  opinion 
neither  of  them  sustains  the  contention  of  the  petitioner,  but 
are     authority  against     him.     Smaw  v.  Cohen,     supra,  is 
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authority  for  holding  that  where  the  debt  sued  for  is  less  than 
$200,  the  action  should  be  brought  before  a  Justice  of  the 
Peace;  and  that  where  the  debt  is  established  by  the  judg- 
ment,  the  statute  creates  the  lien.  But  where  the  debt  is  less 
than  $200,  and  it  is  sought  to  establish  an  equitable  lien,  the 
action  must  be  brought  in  the  Superior  Court,  as  a  Justice  of 
the  Peace  has  no  equitable  jurisdiction — citing  Dougherty  v. 
Sprinkle,  88  N.  C,  300. 

This  action  was  commenced  before  a  Justice  of  the  Peace, 
the  amount  claimed  being  less  than  $200.  And  to  this  extent 
Smaw  V.  Cohen,  supra,  sustains  the  jurisdiction  of  that  Court, 
if  it  is  an  action  of  debt,  and  where  the  statute  is  relied  on  to 
fix  the  lien.  But  if  plaintiffs'  action  could  be  sustained,  as 
an  equitable  lien  on  the  house,  as  it  is  argued  in  the  petitiott 
that  it  can  be,  then  the  action  should  have  been  brought  in 
the  Superior  Court,  as  a  Justice  of  the  Peace  has  no  equitable 
jurisdiction.  So  we  see  that  according  to  Smaw  v.  Cohen,  in 
order  to  give  a  Justice  of  the  Peace  jurisdiction  it  must  be 
an  action  of  debt.  If  it  is  an  action  to  establish  an  equitable 
lien,  a  Justice  of  the  Peace  has  no  jurisdiction,  and  the  plain- 
tiff is  out  of  Court. 

The  case  of  Farthing  o.  Shields,  supra,  is  also  authority 
against  the  petitioner,  as  we  will  show  further  on.  If  the 
petitioner  had  grounds  for  an  equitable  lien,  as  he  claims,  he 
should  have  commenced  his  action  in  a  Court  that  had  equitar 
ble  jurisdiction.  He  could  not  succeed  in  this  action,  as 
the  Superior  Court  has  no  greater  jurisdiction 'than  the  Jus- 
tice of  the  Peac'3  had,  from  whom  the  appeal  was  taken.  So 
the  petitioner  must  rely  on  the  statute.  Code,  Section  1826. 
This  Section  provides :  "No  married  woman  during  h&t 
coverture  shall  be  capable  of  making  any  contract  to  affect 
her  real  or  personal  estate,  except  her  necessary  personal 
expenses,  or  for  the  support  of  the  family,  or  such  as  may  be 
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neoessary  in  order  to  pay  her  debts  existing  before  marriage, 
without  the  ^Titten  consent  of  her  husband,  unless  she  be  a 
»     free  trader,  as  hereinafter  allowed." 

The  feme  defendant  was  the  owner  of  a  lot  of  land  in  the 

town  of ,  and  she  and  her  husband  contracted 

verbally  with  tho  plaintiflFs  to  build  a  house  on  this  lot  belong- 
ing to  the  wife.  The  plaintiffs  built  the  house,  and  they 
admit  that  they  have  been  paid  for  the  same,  except  $37. 
The  plaintiff  brought  his  action  before  a  Justice  of  the 
Peace  against  the  husband  and  wife  for  the  balance  due  him 
for  building  tho  house,  and  in  this  action  he  claims  a 
mechanic's  lien  on  the  house  for  his  debt.  He  recovered 
judgment  against  the  husband  but  the  Court  refused  to  give 
judgment  against  the  feme  defendant,  and  also  refused  to 
declare  a  lien  on  the  house  in  favor  of  the  plaintiff.  This 
judgment  of  the  Superior  Court  was  affirmed  by  this  Court, 
when  it  was  here  before,  (121  N.  C,  389).  The  petitioner 
says  that  this  was  error,  which  he  asks  to  have  corrected. 

To  entitle  a  party  to  a  statutory  lien  (as  this  must  be,  if  a 
lien)  there  must  be  a  valid  indebtedness.  The  debt  is  the 
cause  of  action,  and  the  lien  is  only  incident  to  the  debt. 
There  can  be  no  statutory  lien  without  a  debt  for  the  lien  to 
rest  upon.  Wilkey  v.  Bray,  71  N.  C,  206;  Baker  v,  Robin- 
son, 119  N*.  C,  289 ;  Clark  v.  Edwards,  Ibid,  115. 

It  therefore  follows  that  plaintiff  can  have  no  lien  on  the 
house  and  lot,  unless  he  has  a  debt  against  the  feme  defend- 
ant, upon  which  he  could  reox)vor  a  personal  judgment  against 
her. 

This  brings  us  to  a  consideration  of  Section  1826,  of  The 
Code,  quoted  above.  And  we  find  that  this  Section  fails  to 
give  the  petitioner  any  right  to  recover  judgment  against 
the  /erne  defendant.  The  statute  declares  that  no  married 
woman  shall  be  capable  of  making  any  contract  affecting 
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the  defendants  can  not  be  held  responsible  for  the  plaintifTt 
injury. 

The  Court  declined  to  give  this  instruction,  and  defendants 
excepted. 

The  Court  modified  the  instruction  as  follows : 

If  the  jury  believe  from  the  evidence  that  the  plainti£Ps 
conveyance  was  passed  safely  by  the  defendants'  conveyance^ 
and  it  was  not  necessary  for  the  plaintiff's  conveyance  to  have 
moved  any  further  with  its  outside  wheels  elevated  on  the 
embankment,  and  it  would  have  so  appeared  to  a  man  of  ordi- 
nary prudence  under  the  circumstances,  and,  if  because  of  the 
bridle  bit  of  one  of  his  horses  breaking,  or  for  any  other 
reason,  the  piaintiiFs  buggy  did  move  further  on  the  incline 
before  coming  back  into  the  road,  and  thereby  the  plaintiff 
was  thrown  from  his  buggy,  this  was  no  fault  of  the  defend- 
ants' driver,  and  the  defendants  can  not  be  held  responsible 
for  the  plaintiff's  injury. 

To  the  modified  instruction  the  defendants  excepted. 

14.  If  the  plaintiff's  buggy  was  driven  further  to  the  right 
and  up  the  embankment  on  that  side  than  was  necessary 
under  the  circumstances  for  the  safe  passage  of  the  bu^y  by 
the  team  of  the  defendants,  and  the  injury  to  the  plaintiff  was 
caused  thereby,  the  jury  can  not  impute  negligence  to  the 
defendants  as  the  cause  of  the  injury  to  the  plaintiff,  and  the 
first  issue  should  be  answered,  "No." 

The  Court  declined  to  give  the  instruction,  and  the  defend- 
ants duly  excepted. 

15.  If  the  plaintiff  hired  the  team  of  Crafton  &  Ogbum  for 
the  purpose  of  being  carried  from  Reidsville  to  LeaksviUe  and 
Spray  and  back  to  Reidsville,  any  negligence  of  his  driver, 
Whit  Hunt,  which  may  have  caused  or  contributed  to  plainr 
tiff's  injury,  is  by  the  law  imputed  to,  and  to  be  taken  and 
considered  by  the  jury  as  the  negligence  of  the  plaintiff  him- 
self. 
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The  Court  declined  to  give  the  instruction,  and  the  defend- 
ants duly  excepted. 

16.  If  the  negligence  of  the  driver,  Whit  Hunt,  proxi- 
mately caused  the  plaintiff^s  injury,  the  jury  will  answer  the 
first  issue,  *'No,"  and  if  there  was  any  negligence  of  the 
defendants  in  causing  the  injury,  and  the  negligence  of  Whit 
Hunt  contributed  thereto,  the  jury  will  answer  the  second 
issue,  "Yes." 

The  Court  declined  to  give  instruction,  and  the  defend- 
ants duly  excepted. 

17.  Even  if  the  plaintiff,  Crampton,  was  placed  in  a  posi- 
tion of  danger  or  peril,  the  law  requires  that  he  should  exer- 
cise ordinary  firmness  in  avoiding  the  peril  of  his  position, 
and  if  he  became  frightened  and  jumped  from  the  buggy 
when  a  man  of  ordinary  firmness  would  not  have  jumped 
under  the  same  circumstances,  any  injury  received  by  him  in 
consequence  of  or  as  the  result  of  his  act  can  not  be  imputed  to 
the  negligence  of  the  defendants,  but  would  be  considered  as 
the  result  of  his  own  negligence. 

This  instruction  was  given  by  the  Court. 

The  first  sentence  of  the  first  prayer  could  not  have  been 
given.  It  did  not  fit  the  facts  in  the  case.  The  remaining 
portion  of  that  prayer  was  properly  refused,  as  were  the  third 
and  eleventh  prayers,  for  they  left  out  of  consideration 
entirely  the  view  of  the  alleged  negligence  of  the  defendants^ 
driver  prior  to  the  meeting  of  the  teams.  His  Honor's  addi- 
tion to  the  third  prayer  was  proper.  The  fourth  prayer  left 
out  of  consideration  the  idea  of  reasonable  apprehension  of 
danger  on  the  part  of  the  plaintiff's  driver,  and  was  properly 
refused.  Its  modification  by  his  Honor  was  correct.  There 
was  no  error  in  the  refusal  to  give  the  sixth  instruction,  for 
there  was  no  testimony  upon  which  it  could  be  based.  Hunt, 
the  plaintiff's  driver,  was  asked  on  his  cross  examination,  if 
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become  a  widow.  The  requirement  of  the  written  assent  of 
the  husband  to  conveyances  by  the  wife,  was  regarded  by  the 
Constitution  as  a  sufficient  guarantee  of  the  rights  of  the 
husband. 

The  Code,  Section  1256,  in  requiring  the  privy  examina- 
tion of  the  wife,  is  another  instance  of  the  same  kind,  for  the 
Constitution  guarantees  the  wife  the  right  to  convey  her 
property,  "with  the  written  assent  of  the  husband"  (not  with 
privy  examination  of  the  wife),  "as  if  she  were  unmarried." 
The  Legislature  can  not  restrict  the  freedom  given  by  the 
Constitution  to  the  wife  in  dealing  with  her  properly,  as  to 
which  her  rights  were  to  "remain*  as  if  she  were  unmar- 
ried, save  as  to  acquiring  the  written  assent  of  the  husband  to 
her  conveyances.  The  Constitution  says  a  married  woman 
may  convey  her  property  with  the  written  assent  of  her  hus- 
band. The  CodC;  Section  1256,  says  she  can  not.  Which 
controls  ? 

These  two  Sections  (1256  and  1826)  are  the  only  ones 
which  attempt  to  restrict  the  freedom  of  the  wife's  property 
rights  (for  Section  1246  (5)  merely  provides  "when  a  privy 
examination  is  necessary"  how  it  shall  be  taken),  and  neither 
of  those  Sections  contain  any  basis  for  the  theory  of  '*a 
charge  in  equity"  which  is  a  reverter  to  a  condition  of  things 
absolutely  abolished  by  the  Constitution,  and  to  the  times 
when  a  married  woman  was  placed  in  the  same  class  with 
"infants,  idiots,  lunatics  and  convicts."  The  distinction 
between  law  and  equity  has  been  abolished,  and  in  neither  of 
the  only  two  Sections  dealing  with  the  subject  — 1256  and 
1826 — antagonistic,  though  they  be  to  the  free  control  of 
their  property,  guaranteed  married  women  by  the  Constitu- 
tion— is  there  any  hint  of  a  return  to  the  system  of  "charg- 
ing the  property"  of  a  married  woman  any  more  than  "if  she 
had  remained  unmarried." 
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But  if  we  are  to  concede  that  Section  1826  is  not  in  con- 
flict with  the  Constitution,  yet,  on  its  face,  it  does  not  restrict 
in  the  three  cases  therein  specified,  a  married  woman's  right 
to  make  contracts  affecting  her  property  "real  or  personal.'' 
If  she  can  do  so  as  to  personal  property  (as  the  opinion 
states)  she  can  do  so  equally  as  to  her  realty.  This  Section 
is  the  same  as  to  both,  and  there  is  no  other  statute  which 
makes  a  distinction,  and  the  Constitution  is  still  more  liberal. 
Upon  what  then  is  based  the  doctrine  that  a  married  woman 
can  not,  in  those  three  instances  at  least,  make  contracts  affect- 
ing her  real  as  well  as  her  personal  estate  without  the  written 
assent  of  her  husband  ? 

The  L^slature  of  1899  strucjc  ^'married  women"  out  of 
the  company  and  cat^ory  of  *  ^infants,  idiots,  lunatics  and 
convicts"  in  which  classification  they  were  placed  by  The 
Code,  Sections  i48  and  163,  but  the  Courts  have  been  still 
slower  than  the  Legislature  in  grasping  the  fact  of  the  eman- 
cipation of  married  women  and  of  their  property  rights  guar- 
anteed them  hj  the  Constitution.  It  is  still  held  as  law  in 
North  Carolina,  strange  as  it  may  seem,  not  only  that  a 
married  woman  can  not  alien  her  property  with  merely  "the 
written  assent  of  her  husband"  as  the  Constitution  says,  but 
that  her  earnings  from  her  own  labor  belong  to  her  husband. 
In  this  connection  it  is  appropriate  to  quote  the  following 
extract  from  6  American  Law  Review,  72,  (1871)  : 

"Many  of  the  States  have  passed  statutes  allowing  married 
women  to  hold  and  manage  property,  and  giving  them  a  right 
to  a  greater  or  less  extent  to  their  separate  earnings.  Such 
a  law  was  passed  in  England  in  1870.  We  read  in  Gibbon 
that  'after  the  edicts  of  Theodosius  had  severely  prohibited 
the  sacrifices  of  the  pagans,  they  were  still  tolerated  in  the 
city  and  temple  of  Serapis;  and  this  singular  indulgence 
was  imprudently  ascribed  to    the    superstitious    terrors    of 
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Christians  themselvee,  as  if  they  feared  to  abolish  those 
ancient  rites  which  oould  alone  secure  the  inundations  of  the 
Nile,  the  harvests  and  the  subsistence  of  Constantinople.* 
But  the  temple  was  at  last  destroyed  and  the  statue  of  Serapis 
was  involved  in  ruin.  It  was  confidently  affirmed  that  if  any 
impious  hand  should  dare  to  violate  the  majesty  of  the  god, 
the  Heavens  and  the  earth  would  instantly  return  to  their 
original  chaos.  An  intrepid  soldier  animated  with  zeal  and 
armed  with  a  heavy  battle  axe,  ascended  the  ladder ;  and  even 
the  Christian  multitude  expected  with  some  anxiety,  the  event 
of  the  combat.  He  aimed  a  vigorous  stroke  against  the  cheek 
of  Serapis ;  the  cheek  fell  to  the  ground ;  the  thunder  was  still 
silent,  and  both  the  Heavens  and  the  earth  continued  to  pre- 
serve their  accustomed  order  and  tranquility.  The  victorious 
soldier  repeated  his  blows ;  the  huge  idol  was  overthrown  and 
broken  in  pieces ;  and  the  limbs  of  Serapis  were  ignomiously 
dragged  through  the  streets  of  Alexandria.'  The  law  of  the 
status  of  woman  is  the  last  vestige  of  slavery.  Upon  their 
subjection,  it  has  been  thought,  rests  the  basis  of  society ;  dis- 
turb that,  and  society  crumbles  into  ruins.  By  the  married 
woman's  property  acts,  the  first  blow  has  been  struck.  The 
cheek  of  the  idol  has  fallen  to  the  ground;  the  thunder  is 
silent,  and  the  earth  preserves  its  accustomed  tranquility.  The 
huge  idol  will  sooner  or  later  be  broken  in  pieces." 

In  North  Carolina,  the  Constitution  of  1868  struck  the 
last  shackles  from  married  women  as  regards  their  properly 
rights.  It  provides  that  her  rights  over  her  property  '^should 
be  and  remain"  the  same  in  all  respects  as  if  she  were  unmar- 
ried, save  that  in  conveying  her  property  there  must  be  "the 
written  assent  of  her  husband."  Notwithstanding  this  eman- 
cipation, married  women  are  still  held  in  medieval  leading 
strings  by  our  Courts,  and  still  wait  for  the  salvation  of 
Israel.     A  married  woman  is  still  treated  as  one  possessed  of 
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no  discretion.  We  still  talk  of  "charges  upon  her  property*^ 
when  that  is  not  required  "if  she  remains  single/'  and  exact 
"privy  examination"  when  the  Constitution  requires  it  only 
as  to  her  consent  to  the  conveyance  by  the  husband  of  his 
homestead.  We  still  hold  that  her  husband  is  entitled  to  her 
earnings^  and  though  the  statute  says  she  can  sue  and  be  sued, 
it  is  only  recently  that  the  Legislature  has  taken  her  as  to  the 
Statute  of  Limitations,  out  of  the  classification  with  "con- 
victs, idiots,  lunatics"  and  those  not  arrived  at  years  of  dis- 
cretion, and  therefore  not  sui  juris. 

The  rights  of  married  women,  like  those  of  other  classes, 
are  to  be  determined  not  by  what  "sages  of  the  law"  in  a 
former  age  thought  good  enough  for  them,  but  by  the  plain 
provisions  of  a  written  Constitution. 

Douglas,  J.,  concurring.  As  the  decision  in  this  case 
apparently  depends  upon  my  view  of  the  law,  it  seems  proper 
that  I  should  briefly  state  it  in  its  moral  as  well  as  strictly 
legal  aspect  In  Sanderlin  v.  Sanderlin,  122  N.  C,  1,  and 
in  Slocomb  v,  Ray,  123  N.  C,  571,  in  speaking  for  the  Courts 
I  expressed  my  opinion  of  the  law,  but  it  is  now  urged  that 
those  views  are  contrary  to  the  spirit  of  the  Constitution  and 
the  enligtened  progress  of  the  age.  I  certainly  did  not  intend 
the  slightest  reflection  upon  married  women  by  continuing  to 
give  them  the  same  protection  afforded  to  '%nfants,  idiots, 
lunatics  and  convicts ;"  nor  have  I  heard  any  complaint  from 
those  married  women  whose  opinions  would  naturally 
influence  my  conduct.  This  protection  was  accorded  to  them 
by  the  sages  of  the  law  for  their  benefit,  and  I  see  no  reason 
to  take  it  from  them  simply  because  they  share  it  with  others, 
some  of  whom  may  be  less  worthy  than  themselves.  The 
mother,  holding  upon  her  lap  the  child  to  whom  she  has  given 
life,  and  for  whom  she  would  give  her  own  life,  feels  that  she 
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is  in  the  best  of  company,  far  better  than  if  she  were  with  the 
so-called  "reformer."  She  feels  no  degradation  in  being 
upon  an  equality  with  that  "infant"  in  the  love  of  a  father 
and  the  protection  of  a  husband ;  and  her  instincts  would 
prompt  her  willingly  to  accord  to  the  humblest  convict  the 
equal  protection  of  the  law.  I  am  not  an  iconoclast,  and  I 
feel  neither  the  desire  nor  the  obligation  to  shoulder  my  judi- 
cial battle  axe  in  a  crusade  against  the  wisdom  of  the  ages. 
Much  as  I  may  admire  Gibbons'  intrepid  soldier,  who  shat- 
tered with  liis  battle  axe  the  pagan  idol,  I  can  not  regard  the 
provisions  of  the  common  law  as  the  off-spring  of  paganism 
and  superstition.  Even  if  my  opinion  in  this  case  were 
otherwise,  no  matter  how  strong,  the  mere  fact  that  it  differed 
from  the  practical  consensus  of  decisions  would  lead  me  to 
doubt  its  correctness;  and  while  the  conscience  of  the  man 
must  remain  forever  sacred,  the  individual  opinion  of  the 
Judge  on  questions  of  law  may  well  yield  to  superior  wisdom 
and  learning.  It  is  true  many  of  the  rules  of  the  common 
law,  being  fitted  to  then  existing  conditions,  have  become 
inapplicable  to  our  present  surroundings,  and  must  be  aban- 
doned or  reformed.  The  rules  governing  the  ancient  stage 
coach  and  mail  driver  must  be  refitted  to  the  exigencies  of  the 
railroad  and  telegraph,  while  their  views  of  the  kingly  prer<^- 
ative  find  but  little  place  in  the  government  of  a  Republic 
But  while  we  have  repudiated  the  Divine  right  of  Kings,  we 
still  hold  the  diviner  right  of  wife  and  mother. 

Having  thus  disposed  of  the  qttasi  moral  aspect  of  the  case, 
at  least  to  my  own  satisfaction,  T  can  add  but  little  to  the 
opinion  of  the  Court  as  delivered  by  Justice  Fubchbs,  with 
which  I  fully  concur.  Article  X,  Section  6,  of  the  Consti- 
tution, expressly  provides  that  "the  real  and  personal 
property  of  any  female,  .may  be  devised  and  bequeathed,  and 
with  the  written  assent  of  her  husband  conveyed  by  her  as  if 
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she  were  unmarried."  As  the  written  assent  of  the  husband 
is  necessary,  T  think  it  is  clearly  within  the  province  of  the 
Legislature  to  provide  how  that  assent  shall  be  legally 
expressed.  1  can  not  assent  to  the  suggestion  that  this  con- 
stitutional provision  applies  only  to  a  conveyance  in  its 
strictly  technical  sense.  I  think  it  is  equally  applicable  to 
any  transaction  that  may  naturally  effect  an  alienation.  Of 
what  use  would  it  be  for  the  Constitution  to  prevent  the  wife 
from  conveying  the  property  and  receiving  the  money  there- 
for if  it  permitted  her  to  spend  the  money  and  let  the 
sheriff  sell  and  convey  the  property  ?  Such  a  construction  of 
the  Constitution  would  simply  defeat  its  manifest  intention. 
I  do  not  wish  to  be  considered  as  opposing  the  legitimate 
progress  of  the  age,  but  we  should  not  forget  that  true  progress 
depends  more  upon  the  direction  in  which  we  are  going  than 
it  does  upon  the  speed  with  which  we  are  traveling.  In  some 
directions  we  may  well  say  with  the  ancient  philosopher, 
"festina  Jente,'* 
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MOREHEAD  BANKING  CO.  v.  MRS.  L. 

Petitioner. 

(Decided  May  5,  1899). 

Promissory  Note — Executors  and  Admim 

Liability — Equity  Jurisdictt 

1.  A  personal  representative,  who  executes  a  n( 

administrator,  without  qualification  or  rese 

sonal  liability — ^thereby  Incurs  a  personal  U  axQt  as 

maker. 

2.  Equity,  for  many  reasons,  will  reform  and  correct  facts;  but  as  a 

general  rule  it  does  not  correct  errors  of  law.  There  must 
be  some  fact,  some  Inducement,  some  fraud  connected  with 
the  transaction  that  raises  the  equity. 

3.  Although  equity  is  now  administered  in  the  same  Court  and  may 

be  in  the  same  action,  the  rules  that  govern  now  are  the  same 
they  formerly  were — to  entitle  a  party  to  equitable  iIlte^fe^ 
ence  and  equitable  relief  the  same  equities  must  exist  as  woold 
have  availed  before  1868. 

Petition  to  Rkhear.     Case  reported  in  122  N.  C,  319. 

FuRCHES,  J.,  delivers  the  opinion. 

DouoLAB,  J.,  dissents. 

Clabk^  J.,  did  not  sit  on  the  hearing  of  this  case. 

Winston  &  Fuller;  Burwell,  Walker  &  Cansler,  for  peti- 
tioner. 

Manning  Jc  Foushee,  for  Duke  &  Green. 

Boone  &  Bryant,  and  John  W,  Oraitam,  for  plaintiff. 

FuRCHEs^  J.  This  case  was  here  at  Spring  Term,  1898, 
and  is  reported  in  122  N.  0.,  318.  It  is  here  now  on  a  peti- 
tion to  rehear.     The  facts  now  are  necessarily  what  they  were 
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Aen,  and  it  is  for  us  to  say  whether  the  construction  then  put 
ipon  this  transaction  was  correct  or  erroneous.  If  upon 
xamination  it  is  found  to  be  erroneous,  the  error  should  be 
Drrected ;  if  correct,  it  should  be  affirmed. 

We  do  not  deem  it  necessary  that  we  should  state  the  facts, 
s  they  are  stated  in  the  reportd  case,  supra.  It  will  there  be 
een  that  the  defendant's  testator,  with  the  other  defendants, 
Grreen  and  Duke,  as  his  sureties,  made  a  note  to  a  New  York 
bank  for  $6,000,  which  was  unpaid  at  the  death  of  the  testa- 
tor ;  that  this  note  was  sent  to  the  plaintiff  for  collection,  and 
the  defendant,  Morehead,  arranged  with  the  plaintiff  for  the 
satisfaction  and  payment  of  the  New  York  note  by  giving  the 
note  sued  on  with  Green  &  Duke  as  sureties,  and  paying  the 
plaintiff  the  difference  between  the  New  York  note  and  the 
$5,000  note  sued  on,  and  the  plaintiff  paid  off  and  satisfied 
the  New  York  note.  There  has  been  judgment  heretofore 
entered  against  the  sureties,  and  this  action  is  now  being 
prosecuted  for  the  purpose  of  recovering  a  personal  judgment 
against  the  defendant  Morehead. 

It  was  admitted  on  the  argument  by  counsel  for  defendant, 
Morehead,  that  his  client  was  liable  to  a  personal  judgment 
upon  the  note  as  it  stands;  that  is,  as  we  understand  the 
oounsel,  that  she  is  personally  liable  for  the  note  at  law,  but 
that  in  equity  she  was  not 

This  admission  that  she  is  personally  liable  for  the  note 
at  law,  or  upon  the  note  as  it  stands,  gave  her  case  away.  We 
do  not  mean  to  say  that  defendant's  counsel  made  a  slip  or 
mistake  by  which  his  client  was  damaged,  but  that  it  was  the 
admission  of  a  legal  proposition  which,  if  true,  was  equiva- 
lent to  admitting  the  plaintiff's  contention. 

Equity,  for  many  reasons,  will  reform  and  correct  facts; 
but  as  a  general  rule  it  does  not  correct  errors  of  law.  It  is 
said  there  are  exceptions  to  this  general  rule;  but  what  are 
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called  exceptions  by  some  writers  are  in  fact  not  exception^. 
When  thev  are  examined,  it  will  be  found  that  there  is  scxdqb 
f act^  some  inducement,  some  fraud  connected  with  the  transao- 
tion  that  raises  the  equity.  2  Pomeroy,  Esq.  Jur.,  Section 
843 ;  Thomas  v.  Lines,  83  N.  C,  191 ;  Komegay  v.  Everett, 
99  N.  C,  30. 

In  this  case  it  appears  that  the  transaction  took  place 
between  the  defendant,  Morehead  and  Morgan,  the  Cashier  of 
the  plaintiff  bank.  Morgan  says  he  drew  the  note  as  he  was 
directed  to  draw  it,  and  the  defendant,  Morehead,  says  that 
she  signed  it  as  it  was  drawn,  knowing  how  it  was  drawn. 
There  was  not  a  word  said  then  or  before  by  either  Morehead 
or  Morgan  as  to  whether  she  would  be  personally  liable  or  not, 
and  no  such  question  was  raised  until  long  after  this  action 
was  commenced.  Finally  the  q\iestion  was  raised  as  to 
whether  the  defendant, Morehead,  was  personally  liable  or  not; 
and  then  she  said  she  did  not  think  when  she  signed  the  note 
that  she  was  making  herself  personally  liable,  and  Morgan 
said  he  did  not  think  when  she  signed  the  note  that  she  was 
personally  liable.  Upon  this  evidence  the  defendant,  More- 
head,  asks  a  Court  of  Equity  to  come  to  her  relief  and  say  she 
is  not  liable  for  this  debt,  although  she  admits  that  in  law  she 
is  liable. 

Suppose  the  jurisdictions  of  law  and  equity  were  in  sepa- 
rate Courts,  as  they  were  before  the  Constitution  of  1868, 
and  the  plaintiff  had  recovered  judgment  against  the  defend- 
ant, Morehead,  in  a  Court  of  Law,  and  she  had  gone  into  a 
Court  of  Equity  to  restrain  and  enjoin  its  collection — ^upon 
what  ground  would  she  put  her  relief?  There  is  not  a  sug- 
gestion of  fraud,  deceit  or  mistake  of  the  draftsman  in  draw- 
ing the  note ;  nor  a  suggestion  but  what  it  was  drawn  just  as 
the  parties  wanted  it,  and  intended  it  should  be  drawn. 
Indexed,  this  is  admitted.     We  must  confess  that  we  are  at  a 
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loss  to  see  any  ground  for  an  equitable  interference.  And 
though  equity  is  now  administered  in  the  same  Court,  and 
may  be  in  the  same  action,  the  rules  that  governed  before  1868 
are  the  same  now  that  they  were  before  that  time.  To  entitle 
the  defendant,  Morehead,  to  equitable  interference  and  equi- 
table relief,  she  must  have  such  equities  as  would  have  availed 
her  before  1868. 

After  giving  this  case  all  the  investigation  and  reflection 
we  are  able  to  do,  under  the  light  of  the  very  able  argument 
of  defendant's  counsel,  we  do  not  see  the  error  allied  in  the 
former  opinion.  It  is  said  at  the  conclusion  of  the  former 
opinion  that  judgment  appealed  from  is  "reversed."  This 
is  a  technical  error,  but  does  not  affect  the  opinion  as  to  the 
merits  of  the  controversy. 

There  being  no  disputed  facts — they  having  been  agreed 
upon — ^there  was  nothing  to  submit  to  the  jury.  The 
province  of  the  jury  is  to  pass  upon  disputed  facts,  and  to 
find  how  they  are.  Where  there  are  no  disputed  facts,  it 
becomes  a  question  of  law  for  the  Court,  and  the  jury  has 
nothing  to  do  with  it.  There  being  no  disputed  facts  in  this 
case,  it  became  a  question  of  law  for  the  Court ;  and  upon  the 
undisputed  facts  the  Court  should  have  directed  a  personal 
judgment  to  be  entered  against  the  defendant  Morehead.  As 
that  judgment  should  have  been  entered  at  the  trial,  it  will 
be  so  entered  upon  this  opinion,  being  certified  to  the  Superior 
Court  of  Durham  County.     Petition  dismissed. 

Clabk,  J.,  did  not  sit  on  the  hearing  of  this  case. 
Douglas,  J.,  dissents. 
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JOHN  J.  HARBISON,   JOSEPH  B.  HARBISON.   OWEN   OATH- 
RIGHT,  JR.,   and   WALTER   WALKER,   trading   as   Har- 
bison &  Gathright,  v.  JOSEPH  S.  HALL. 

(Decided  May  5,  1899). 

Conflict  of  Evidence — Corroborative   Testimony — Business 

Usage — A  ccount — Payment, 

1.  Where  there  is  a  conflict  of  evidence  as  to  the  payment  of  the 

account  in  suit — ^the  defendant  testifying  that  it  was  paid, 
and  one  of  plaintiffs  testifying  that  it  was  not  paid,  evidence 
of  the  custom  of  the  plaintiff  firm  in  regard  to  their  sjrsteia 
of  entries  in  their  books,  when  checks  and  moneys  were 
received,  and  that  their  books  failed  to  show  any  evidence  of 
payment  by  defendant — is  admissible  as  corroborative  tes- 
timony. 

2.  Circumstances  showing  the  business  methods  and  usages  of  the 

firm  might  assist  the  Jury  in  arriving  at  the  truth  of  the 
matter. 

Civil  Action  on  an  account  for  $88.38,  for  goods  sold  and 
delivered,  taken  by  appeal  from  the  Justice's  Court  of  Gbaw- 
viLLE  County  to  the  Superior  Court. 

Case  on  Appeal. 

This  civil  action,  to  recover  for  goods  sold  and  delivered,  to 
the  defendants  by  the  plaintiffs,  was  tried  at  the  November 
Term,  1898,  of  Q-ranville  County  Superior  Court,  before 
Timherlahe,  J.,  and  a  jury.  The  plaintiffs  first  offered  in 
evidence  an  itemized  statement  of  their  account  against  the 
defendant,  duly  verified  before  a  2^otary  Public,  which  said 
account  showed  that  the  goods  were  sold  and  delivered  to  the 
defendant  in  March  and  April,  1895. 

Plaintiffs  then  offered  the  depositions  of  Walter  Walker, 
and  C.  W.  Huggins.     Upon  objection  by  the  defendant  the 
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following  questions  and  answers  in  the  depositions  of  Walter 
Walker  were  excluded  by  the  Courts  and  the  plaintiffs 
excepted : 

Q.  What  has  been  the  custom  of  the  house  in  regard  to 
the  receipt  of  money  whilst  you  have  been  so  connected  with 
it?  A.  All  checks,  moneys  and  receipts  pass  through  my 
hands,  and  I  enter  same  on  the  cash  book,  and  have  had  charge 
of  all  the  books  of  the  concern,  and  the  making  of  deposits  in 
the  banks,  and  a  general  supervision  of  all  money  transactions 
which  had  to  pass  through  my  hands. 

Q.  Have  you  made  any  investigation  of  your  books  to 
ascertain  if  the  amount  has  been  paid ;  if  so,  to  what  extent 
have  you  made  an  investigation  ?  A.  We  have ;  we  have  not 
only  looked  over  our  books  carefully,  but  have  thoroughly 
examined  our  letter  files  to  see  whether  any  remittance  sheet 
had  ever  been  received  from  Mr.  Hall,  and  find  that  he  has 
never  made  any  payment  on  this  account. 

Q.  Is  it  possible,  or  probable,  that  the  defendant  in  this 
case  may  have  made  a  payment  on  his  account,  which  may 
have  been  credited  to  the  wrong  account,  or  omitted?  A. 
That  is  not  possible  under  the  system  under  which  we  keep 
our  books.  If  our  cash  had  been  out  of  balance,  and  over, 
we  would  certainly  have  known  that  some  payment  had  been 
made  which  we  had  not  credited,  and  we  would  have  at  once 
traced  up  the  matter.  If  the  payment  had  been  credited  to 
some  other  party,  it  would  have  been  discovered  in  re-check- 
ing. I  can  state,  however,  that  there  was  no  such  want  of 
balance  in  our  books. 

Q.  If  the  defendant  had  not  paid  this  debt  sued  for,  how 
did  your  firm  happen  to  wait  on  him  so  long  ?  A.  Hall  had  a 
fair  rating,  and  having  a  great  number  of  accounts  on  our 
books,  we  only  reached  his  account  from  time  to  time,  when 
we  dunned  him  for  same.     Getting  uneasy  about  it  after  a 
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long  time,  we  spoke  to  our  salesman  who  travels  that  territory, 
and  came  to  the  conclusion  that  Hall  was  good  for  the  amount, 
and  would  ultimately  pay.  Preferring  not  to  go  into  litiga- 
tion with  him  about  it,  we  delayed  from  time  to  time,  until  a 
considerable  period  had  elapsed.  Had  he  at  any  time  pre- 
viously repudiated  the  account,  we  would  have  put  the  matter 
in  the  hands  of  our  attorney  sooner. 

Upon  objection  by  defendant  the  following  questions  and 
answers  in  the  deposition  of  0.  W.  Huggins  were  excluded  by 
the  Court,  and  the  plaintiffs  excepted : 

Q.  Have  you  examined  the  books  to  see  whether  the  account 
of  Joseph  S.  Hall,  or  any  part  of  it,  was  paid  during  your 
connection  with  the  firm?  A.  Yes,  sir;  I  have  examined 
them.  They  do  not  show  that  any  part  of  that  account  has 
ever  been  paid.  Where  no  letter  comes  with  the  remittance, 
we  always  make  a  memorandum  of  the  man's  name  and 
address,  with  the  amount  he  paid,  and  the  bill  it  is  intended 
to  settle,  or  any  part  of  the  account  it  is  intended 
to  settle,  or  whether  it  is  simply  on  account,  on  a  special  slip 
of  paper  we  have  for  the  purpose,  and  that  is  filed  away  in  our 
letter  files  just  as  if  it  were  a  remittance  letter.  An  exami- 
nation of  our  files,  which  are  very  carefully  kept,  shows  no 
such  slip,  or  no  remittance  letter  from  this  party. 

Q.  What  was  the  habit  of  the  firm  during  your  connection 
with  it  as  to  griving  receipts  ?  A.  Always  on  receipt  of  these 
checks  or  remittances  of  any  kind,  after  checking  them  up  by 
the  books  I  immediately  wrote  a  receipt  right  from  the  letter 
or  remittance ;  no  time  ever  expired  between  the  checking  up 
and  the  sending  of  receipts ;  it  was  always  done  immediately. 
So  there  was  no  chance  of  any  slip  in  not  sending  a  receipt 
to  any  one.  In  that  connection  I  would  say  that  checks  to  the 
order  of  the  firm  were  promptly  endorsed  by  the  firm  and 
deposited  in  bank  for  collection,  and  the  party  would  have 
the  endorsement  of  the  firm  upon  the  check,  in  addition 
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to  the  receipt,  as  evidence  of  payment.  If  Temittance  was 
made  by  postoffice  order,  he  would,  of  course,  have  the  records 
of  the  postoffice  to  refer  to ;  or  if  made  by  express  he  would 
have  the  receipt  of  the  express  company,  all  of  which  would  be 
in  addition  to  the  receipt  which  I  would  send  him. 

Q.  What  was  the  habit  of  the  firm  in  r^ard  to  the  col- 
lection of  past  due  accounts?  A.  As  fast  as  accounts  were 
due,  we  would  immediately  send  a  statement  to  the  party 
owing  same,  and  this  was  usually  done  several  times,  and  if 
not  paid,  a  draft  would  be  sent.  At  r^ular  intervals  state- 
ments were  sent  to  every  one  owing  bills  due  and  past  due, 
and  this  was  done  in  this  case. 

Q.  How  did  it  happen  that  you  were  so  late  in  putting  this 
account  in  your  attorney's  hands  ?  A.  The  defendant  in  the 
case  had  a  good  rating,  and  special  attention  was  generally 
given  to  the  weaker  accounts,  and  on  account  of  his  rating  we 
allowed  the  matter  to  go  longer  than  would  otherwise  have 
been  done. 

Plaintiffs  offered  no  further  evidence. 

Defendant  was  examined  as  a  witness  in  his  own  behalf, 
and  testified  that  the  account  was  correct  in  amount,  but  sev- 
eral of  the  articles  embraced  therein  were  purchased  from 
other  parties  than  the  plaintiffs ;  that  he  ordered  these  articles 
through  the  salesman  of  the  plaintiffs ;  that  he  had  paid  in  full 
to  the  plaintiffs  and  the  other  parties,  the  amount  now  claimed 
by  plaintiffs. 

Evidence  of  the  good  character  of  the  defendant  was  offered 
and  the  plaintiffs  admitted  that  his  character  was  good. 

The  following  issues  were  submitted  to  the  jury : 

(1).     Is  the  defendant  indebted  to  the  plaintiffs  ? 

Answer:     No.    (By  jury). 

(2).  If  so,  in  what  amount?     Answer: 

His  Honor  charged  the  jury  that  the  defendant,  having 
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admitted  the  account  and  pleaded  payment,  the  burden  of 
proving  payment  was  on  the  defendant.  There  was  judg^ 
ment  for  defendant  upon  the  verdict,  and  plaintiffs  moved  for 
a  new  trial.     Motion  denied. 

Plaintiffs  excepted  and  appealed  to  the  Supreme  Court,  and 
assigned  as  error  the  exclusion  of  evidence  as  hereinbefore 
appears. 

E.  W.  TiMBERLAKE,  J. 

H.  M.  Shaw,  for  appellant. 

Edwards  &  Boyster  and  /.  B.  Baichelor,  for  appellee. 

Faircloth,  C.  J.  Action  for  goods  sold  and  delivered. 
Plea:  Payment.  The  defendant  testified  that  he  had  paid 
the  entire  account.  One  of  the  plaintiffs  testified  that  the 
account  had  not  been  paid.  The  plaintiffs  then  offered  to 
show  by  their  cashier  and  bookkeeper,  in  corroboration  of 
their  testimony,  the  custom  of  the  firm  in  regard  to  their 
system  of  entries  in  their  books,  when  checks  and  moneys,  etc., 
were  received,  and  that  an  investigation  of  the.books  failed  to 
show  any  evidence  of  payment  by  the  defendant  This  evi- 
dence was  excluded  by  the  Court,  and  the  plaintiffs  excepted 
and  appealed. 

There  is  error.  The  evidence  was  competent  in  support 
of  the  positive  testimony  of  the  plaintiffs.  These  were  cir- 
cumstances showing  the  business  methods  and  usages  of  the 
firm,  which  might  assist  the  jury  in  arriving  at  the  truth  of 
the  matter.  Such  usage  has  been  held  competent.  Bank  v- 
Pinkers,  82  N.  C,  377;  Vaughan  v.  Bailroad,  63  N.  C,  11; 
I  Greenleaf  Ev.,  (1896),  Sections  116  and  118. 

Error. 
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SIBLEY,  LINDSAY  &  CURR  v.  E.  L.  GILMER. 

(Decided  May  6.  1899). 

HiLshand    aiid    Wife — Separation — Husband's    Liability — 

Wife's  Agency, 

1.  A  husband  can  make  his  wife  his  agent,  and  he  will  be  bound  by 

her  acts  by  the  same  rules  of  Jaw,  as  would  prevail  in  the  case  of 
any  other  agency. 

2.  Where  a  husband,  by  his  course  of  acquiescence  in  the  dealings 

between  the  plaintiffs  and  his  wife  and  by  his  payment  of  the 
accounts,  held  his  wife  out  to  the  plaintiffs  as  empowered  to 
purchase  goods  from  them — 8uc}i  agency  by  implication  is  as 
binding  as  if  he  had  expressly  authorized  her  to  buy  the  goods 
on  his  account. 

8.  The  implied  agency  having  been  established,  the  plaintiffs  had  a 
right  to  presume  that  the  authority  would  be  continued  until 
they  had  reason  to  know  that  it  had  been  discontinued. 

4.  When  the  whole  transaction  shows  that  the  credit  was  extended 
to  the  husband,  the  manner  in  which  the  goods  were  charged 
to  the  wife  would  not  affect  his  liability,  especially  where 
monthly  statements  of  the  accounts  were  furnished  to  him, 
some  of  which  he  paid  without  objection. 

Civil  Action  upon  an  account  for  goods  sold  and  delivered, 
tried  on  appeal  from  the  Justice's  Court  of  Guilford 
County,  before  Robinson,  J,,  at  a  Special  January  Term, 
1898,  of  the  Superior  Court. 

The  plaintiffs,  a  mercantile  firm  of  Rochester,  N.  Y., 
dealers  in  dry  goods,  offered  in  evidence  an  itemized  and  veri- 
fied account  for  goods  charged  to  Mrs.  E.  L.  Gilmer,  Greens- 
boro, 'N.  C,  to  the  amount  of  $82.07,  subject  to  a  credit  of 
$20.81 — ^balance  claimed  $61.26.  The  account  commenced 
September  29,  1894,  and  closed  December  24,  1894.  The 
plaintiffs  claimed  that  while  the  goods  were  sold  to  Mrs.  Gil- 
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mer  and  delivered  to  her,  that  they  were  sold  to  her  as  agent 
of  her  husband,  the  defendant,  and  upon  his  responsibility. 
Plaintiffs  introduced  evidence  tending  to  show  that  as  far 
back  as  November,  1893,  Mrs.  Gilmer  had  been  shopping  with 
them,  and  her  husband  would  from  time  to  time  make  them 
remittances  by  his  personal  checks,  without  objection  to  the 
bills  which  were  sent  to  him  monthly;  that  it  was  not  until 
after  the  present  account  was  sent  to  him  for  payment  that 
they  received  notice  from  him  of  the  separation  between  him 
and  his  wife,  which  was  the  first  information  they  had  of  it ; 
that  they  had  had  previous  dealings  with  the  plaintiff,  by 
running  account,  charged  to  him  begining  May  6,  1890,  and 
running  to  Febmary  15,  1894,  when  it  was  closed  by  pay- 
ment. The  plaintiffs  read  in  evidence  the  following  letter 
from  defendant : 

Exhibit  "B." 

Greensboro,  N.  C,  January  18,  1895. 

Messrs.  Sibley^  Lindsay  &  Ourr^  Rochester,  N.  T. 

Oentlemen: — In  regard  to  bill  of  Mrs.  E.  L.  Gilmer, 
$61.25,  will  say  this  bill  was  made  without  my  knowledge, 
and  I  am  not  able  at  present  to  pay  it  Will  try  to  meet  it 
later  ou,  though  can't  tell  exactly  when.  Am  in  bad  condi- 
tion at  present  financially.  Do  not  draw  on  me,  as  draft 
must  necessarily  be  returned. 

Truly  yours, 
E.  L.  Gilmer. 

j\  S. :     Mrs.  E.  L.  Gilmer's  address  is  Albion,  Orleans 

County,  N.  Y. 

The  defendant,  as  witness  in  his  own   behalf,    testified, 
under  objection  and  exception  by  plaintiffs,  that  he  and  his 
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wife  separated  in  January,  1894,  she  going  as  he  believed  to 
New  York,  and  he  remaining  in  Greensboro,  N.  C,  the  home 
of  himself  all  his  life,  and  of  him  and  his  wife  during  the 
time  they  lived  together  as  man  and  wife ;  that  the  separation 
was  caused  not  by  his  bad  conduct,  but  by  the  bad  conduct  of 
his  wife ;  tliat  since  their  separation,  he  had  paid  her,  imder 
the  advice  of  coimsel,  $25  per  month  for  her  support,  and 
sometimes  sent  her  $30  per  month ;  that  this  was  all  he  was 
able  to  pay  her,  and  was  a  reasonable  allowance  for  one  in  his 
circumstances;  that  he  had  not  authorized  the  purchase  of 
tLe:>e  goods  by  his  wife;  that  he  and  his  wife  had  not  lived 
together  since  their  separation  in  1894 ;  that  he  had  brought 
suit  in  this  (.\)urt  against  his  wife  for  divorce. 

TTpon  cross  examination,  defendant  testified  that  he  had 
tried  to  pay  the  $25  every  month — about  the  first  of  it;  that 
in  the  latter  part  of  1894  he  let  one  month  pass  without  pay- 
ing it,  but  paid  it  and  the  next  month's  at  the  same  time ;  that 
he  did  not  know  what  her  answer  was — ^whether  she  had  filed 
a  sworn  answer  denying  the  charges  in  his  complaint,  he  did 
not  know. 

The  defendant  also  introduced  evidence  tending  to  show 
that  the  fact  of  the  separation  between  himself  and  wife  since 
January,  1894,  was  a  matter  of  public  and  general  notoriety 
in  Greensboro  t-nd  throughout  North  Carolina. 

The  issue  submitted  was : 

Is  the  defendant  indebted  to  the  plaintiff,  and  if  so,  in  what 
sum  ? 

His  Honor,  after  declining  to  give  the  instruction  asked  for 
by  plaintiffs  and  their  exception,  gave  the  following  instruc- 
tion asked  for  by  defendant : 

If  the  jury  believed  the  evidence,  it  would  be  their  duty 
to  auRwer  the  issue,  "Nothing." 

Plaintiffs  excepted.     The  jury  responded,  "Nothing." 

Judgment  in  favor  of  defendant.     Appeal  by  plaintiffs. 
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Mr.  A,  M.  Scales  J  for  plaintiff  (appellant). 
Messrs.  Bynum  &  Taylor,  for  defendant. 

MoNTGOMEBY,  J.,  delivers  the  opinion. 

Douglas^  J.,  dissents. 

Montgomery^  J.  The  only  question  presented  in  this 
case  is:  Is  the  husband  liable  for  the  price  of  goods  (ladies' 
apparel),  not  necessaries,  sold  to  his  wife,  after  separation, 
by  one  who  had  previous  to  the  separation,  sold  to  her,  on 
credit  fit  various  times,  goods  which  were  afterwards  paid  for 
by  the  hiisband,  the  seller  having  been  ignorant  of  the  sepa- 
ration at  the  time  of  the  last  sale  ?  What  constitutes  "neees- 
saries,"  and  what  are  the  nature  and  extent  of  the  husband's 
liability  for  "necessaries"  furnished  to  his  wife,  either  while 
they  are  living  together  or  living  apart,  though  discussed  at 
length  on  the  argument  here,  are  not  matters  necessary  to  be 
considered  by  the  Court. 

In  the  case  on  appeal,  it  appears  that  the  plaintiffs,  on  the 
trial  below,  abandoned  the  coimt  for  necessaries  and  relied 
upon  the  agency  of  the  wife.  His  Honor  instructed  the  jury 
that  if  they  believed  the  evidence,  to  answer  the  issue,  "Is  the 
defendant  indebted  to  the  plaintiffs,  and  if  so  in  what  sum  ?" 
"Nothing." 

The  defendant's  wife  had,  before  their  separation,  bought 
goods  from  the  plaintiffs  in  New  York  City,  and  they  had 
sent  out  monthly  statements  of  account  therefor  to  the  defend- 
ant at  his  home  in  Greensboro,  N.  C.  He  never  made  objec- 
tion to  the  course  of  his  wife,  and  the  husband  paid  some  of 
the  bills  by  his  personal  checks.  After  the  separation  the 
plaintiffs  sold  other  goods  to  the  defendant's  wife,  the  price 
of  which  this  action  was  brought  to  recover,  the  plaintiffs 
having  no  notice  of  the  separation,  although  it  was  known 
generally  in  North  Carolina  and  at  Greensboro  where  the 
defendant  resided. 
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A  husband  can  make  his  wife  his  agent^  and  he  will  be 
bound  for  her  acts  by  the  same  rules  of  law  as  would  prevail 
in  the  case  of  any  other  agency,  and  the  agency  may  be 
express  or  implied,  as  in  other  cases.  Schouler  Dem.  Rel. 
Sec.  72 ;  Story  on  Agency,  Sec.  7 ;  Meacham  on  Agency,  Sec. 
62 ;  Webster  v.  Laws,  89  N.  C,  224.  That  being  the  true 
statement  of  the  law,  we  are  of  the  opinion  that  upon  the  facts 
in  this  case  the  instruction  of  his  Honor  was  erroneous.  The 
matter  is  one  entirely  of  agency  in  general ;  and  the  agency 
growing  out  of  the  relation  of  husband  and  wife  by  operation 
of  law  is  not  the  question  involved.  The  defendant,  by  his 
course  of  acquiescence  in  the  dealings  between  the  plaintiffs 
and  his  wife,  and  by  his  payment  of  the  accounts,  held  his 
wife  out  to  the  plaintiffs  as  empowered  and  authorized  by 
him  to  make  purchases  of  goods  from  them,  and  such  an 
agency  by  implication  is  as  binding  as  if  he  had  expressly 
authorized  her  to  buy  the  goods  on  his  account.  The  implied 
agency,  having  thus  been  established,  the  plaintiffs  had  a 
right  to  presume  that  the  authority  would  be  continued  until 
they  had  reason  to  know  that  it  had  been  discontinued. 
Cowell  V.  Philips,  L.  R.  A.,  Vol.  11,  p.  182 ;  Story,  supra. 
Section  470 ;  Am.  and  Eng.  Enc.  Law,  Vol.  Ij  p.  1230,  and 
cases  there  cited. 

The  main  contentions  of  the  defendant  were,  first,  that  the 
purchase  of  the  goods  on  credit  was  the  contract  of  the 
wife  herself  and  therefore  void,  and  as  corollary  that  the 
defendant  husband  could  not  ratify  a  contract,  void  and 
against  public  policy ;  second,  that  the  wife's  implied  author- 
ity from  the  husband  to  purchase  the  goods  from  the  plain- 
tiff, if  it  ever  existed,  was  revoked  by  the  separation  by  force 
of  law  as  in  the  case  of  the  death  of  a  principal ;  and,  third, 
that  if  there  ever  existed  an  implied  agency  between  the 
defendant  and  his  wife,  the  plaintiffs  had  notice  of  its  revc^ 
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cation  by  reason  of  the  fact  that  the  separation  was  generallv 
known  in  Greensboro,  where  the  defendant  resided. 

We  think  that  although  the  goods  were  charged  on  the 
books  of  the  plaintiffs  to  the  wife,  the  whole  transaction 
showed  that  the  credit  was  extended  to  the  defendant,  and  the 
manner  in  which  they  were  charged  could  not  affect  his  liabil- 
ity, especially  as  monthly  statements  of  the  account  were  sent 
to  the  defendant,  some  of  which  he  paid  by  his  personal 
checks  without  even  a  word  of  objection  or  protest  to  the  pur- 
chases by  his  wife. 

In  support  of  the  second  mentioned  contention  of  the 
defendant,  his  counsel  cited  the  case  of  Pool  v.  Everton,  50 
iST.  C,  241.  In  that  case  the  husband  and  the  wife  were 
living  apart,  and  the  plaintiff,  a  physician,  attended  her  in  a 
case  of  sickness.  A  public  notice  by  advertisement  had  been 
^iven  by  the  husband,  of  the  separation,  and  that  he  would 
not  be  liable  for  her  debts,  and  the  plaintiff  was  aware  of  such 
notice  having  been  given  at  the  time  he  rendered  the  service. 
The  Court  held  there,  that  the  plaintiff  could  not  recover  on 
the  ground  that  he  had  not  shown  that  the  wife  had  good 
cause  of  separation.  The  question  there  was  not  one  of  gen- 
eral agency,  but  one  of  operation  of  law,  t.  e.,  the  liability  of 
the  husband  for  necessaries,  the  husband  and  the  wife  living 
apart.  The  Court  said  among  other  things  that  a  married 
woman  could  make  a  contract  for  her  husband  that  would 
bind  him,  and  that  the  agency  might  be  constituted  either  by 
express  authority  or  by  implication.  The  defendant's 
reliance  is  upon  the  following  language  used  by  the  Court  in 
that  case :  "But  this  implication  of  agency  can  only  be  made 
while  the  parties  continue  to  live  together.  If  liiey  separate 
and  live  apart,  the  idea  of  an  implied  agency  is  out  of  the 
question.  The  effect  of  the  notice  (such  as  was  given  in 
this  case)  is  merely  to  inform  the  public  of  the  fact  of  the 
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separation,  which  operates  as  a  revocation  of  any  implied 
agency  that  existed  while  they  lived  together."  The  lan- 
guage of  the  eminent  Judge  who  wrote  the  opinion  in  that 
case  may  not  convey  as  clear  a  meaning  as  usually  character- 
ized his  opinions,  but  we  think  the  reasonable  construction  of 
his  words  must  be  that,  in  cases  where  husband  and  wife  had 
separated,  no  notice  of  separation  need  be  given  to  prevent  his 
liability  for  debts  contracted  by  the  wife  during  the  sepa- 
ration— even  for  necessaries — ^the  law  being  that  if  the  sepa- 
ration was  without  good  cause  on  the  part  of  the  wife,  her  debt 
contracted  even  for  necessaries  was  not  only  not  binding  on 
the  husband,  but  such  creditors  made  themselves  liable  to  the 
husband  in  an  action  for  damages  for  extending  such  credit. 
And  we  think  that  while  there  may  be  some  confusion  about 
the  language  in  the  last  sentence  of  the  extract  from  that 
opinion,  the  meaning  was  that  the  notice  given  in  that  case 
could  only  affect  such  creditors  as  had  been,  before  the  separa- 
tion, dealing  with  the  wife  as  agent  by  implication  of  the  hus- 
band in  respect  to  matters  not  strictly  to  be  classed  as  neces- 
saries for  the  support  of  the  family. 

We  think  the  Court  had  in  mind  just  such  agencies  as  the 
one  we  are  treating  in  this  case,  as  the  ones  to  be  affected  by 
the  notice. 

There  was  error  in  the  instruction  given  by  his  Honor,  and 
there  must  be  a  new  trial. 

New  trial. 

Douglas,  J.,  dissents. 
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JOHN  S.  CUNNINGHAM  et  als.  v.  W.  C.  SPRINKLE  et  als. 

(Decided  May  9,  1899). 

Board  of  Agriculture — Power  of  Appointment — Constitu- 
tion, Art.  Ill,  Section  11 — Act  March  -J,  1899. 

1.  The  Constitution,  Art.  Ill,  Section  17,  provides  that  the  (General 

Assembly  shall  establish  a  Department  of  Agriculture,  Immi- 
gration and  Statistics.  This  Section  is  not  self  executing,  but 
is  mandatory  upon  the  Legislature. 

2.  Members  of  the  Board  of  Agriculture  are  not  constitutional  ofll- 

cers,  but  being  of  legislative  creation,  are  within  the  power 
of  legislative  appointment,  and  are  not  exclusively,  nor  of 
necessity,  within  the  power  of  executive  appointment. 

3.  The  Act  of  March  4,  1899,  which  enlarges  the  number  of  the 

Board  of  Agriculture,  naming  the  additional  members,  is  not 
in  conflict  with  the  Constitution. 

Mandamus^  heard  before  Brown,  J.,  on  28th  April,  1899, 
at  Chambers,  upon  complaint  and  demurrer  during  April 
Term  of  the  Superior  Court  of  Wake  County. 

Under  the  Act  of  March  4,  1899,  the  plaintiffs  claim  to  be 
entitled  to  be  added  to,  and  to  serve  with,  the  members  of  the 
Board  of  Agriculture,  and  allege  that  they  are  excluded  from 
the  Board  by  the  defendants  and  not  allowed  to  participate  in 
its  proceedings,  and  they  ask  for  a  Order  of  Mandamus  to 
compel  the  defendants  to  admit  them. 

The  demurrer  alleged  that  the  Act  of  March  4,  1899,  was 
unconstitutional  on  two  grounds : 

First,  That  the  office  of  members  of  the  Board  of  Agricid- 
ture  is  a  constitutional  office,  and  that  the  General  Assembly 
has  no  power  to  elect  to  such  office. 

Second,  That  if  it  is  an  office  created  by  the  Gteneral 
Assembly,  the  power  of  appointment  is  an  executive  function, 
and  that  it  cannot  be  exercised  by  the  General  Assembly. 
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HiB  Honor  overruled  the  demurrer,  and  rendered  the  judg- 
ment, stated  in  the  opinion.  Defendants  excepted  and 
appealed. 

Messrs.  J.  C.  L.  Harris  &  T,  M.  ArgOj  for  defendants 
(appellant). 

Messrs,  Simnwns,  Pou  &  Ward  and  Battle  &  Mordecai,  for 
plaintiffs. 

Douglas^  J.  This  is  an  action  for  a  mandamus,  brought 
by  the  plaintiffs  as  members  of  the  Board  of  Agriculture, 
elected  under  the  Act  of  the  General  Assembly,  ratified  March 
4,  1899,  to  require  the  defendants,  members  of  said  Board  of 
Agriculture  by  appointment  of  the  Governor  under  the  Act  of 
1897,  Chapter  85,  to  admit  the  plaintiffs  to  all  the  rights  of 
members  of  said  Board  along  with  the  defendants,  as  prayed 
for  in  the  complaint. 

The  answer  of  the  defendants  admits  all  the  material  alle- 
gations of  fact  in  the  complaint,  and  denies  only  the  conclu- 
sions of  law,  and  therefore,  in  effect,  it  is  but  a  demvrrer. 

The  plaintiffs,  in  accordance  with  the  Act  of  March  4, 
1899,  met  with  the  defendants,  and  the  plaintiff  John  S. 
Cunningham  was  elected  chairman  of  the  Board,  and  routine 
business  was  transacted,  without  any  question  being  made  as 
to  the  rights  of  the  plaintiffs  as  members.  An  adjournment 
of  that  meeting  was  had  to  April  26,  1899,  at  4 :30  p.  m.,  at 
which  time  the  plaintiffs  (with  one  or  two  exceptions)  pre- 
sented themselves  at  the  place  of  meeting,  and  the  defendants 
refused  admission  of  the  plaintiffs  to  the  rooms  of  the  Board, 
and  denied  the  validity  of  their  election  as  members,  and 
refused  to  admit  them  as  membesr. 

The  only  question  in  this  action  is,  whether  the  plaintiffs 
were  l^ally  elected  members  of  the  Board — ^the  Act  of  March 
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4,  1899,  under  which  they  were  elected,  being  alleged  by  the 
defendants  to  be  unconstitutional,  upon  the  following 
grounds : 

1.  They  allege  that  the  office  of  member  of  the  Board  of 
Agriculture  is  a  constitutional  office,  and  that  the  Greneral 
Assembly  has  no  power  to  elect  to  such  offices. 

2.  That  if  it  is  an  office  created  by  the  General  Assembly 
the  power  of  appointment  is  an  executive  function  and  that  it 
can  not  be  exercised  by  the  General  Assembly. 

The  following  judgment  was  rendered  by  the  Court  below : 
This  cause  coming  on  to  be  heard  before  Oeorge  H. 
Brovm,  Jr.,  Judge  of  Superior  Court,  at  Chambers,  in  the 
Court  House  at  Baleigh,  North  Carolina,  on  the  28th  day  of 
April,  1899,  by  consent  of  both  plaintiffs  and  defendants ;  and 
the  said  cause  being  heard  upon  the  pleadings,  no  issue  of  fact 
being  raised  thereby ;  and  the  Court  being  of  opinion  upon  the 
facts  stated  in  the  complaint  and  admitted  by  the  answer  that 
the  plaintiffs  and  each  and  every  one  of  them  are  members  of 
the  Board  of  Agriculture,  duly  elected  and  qualified — 
Hereupon  it  is  considered  ordered  and  adjudged  as  follows: 

1.  That  the  plaintiffs  and  each  and  every  one  of  them  are 
duly  elected  and  qualified  members  of  the  Board  of  Agri- 
culture, and  entitled  by  virtue  of  their  election  and  qualifica- 
tion to  all  the  powers  and  emoluments  pertaining  to  the  office 
of  member  of  the  Board  of  Agriculture,  and  to  participate 
with  the  defendants  in  the  exercise  of  the  duties  and  powers 
and  functions  imposed  upon  and  vested  in  the  Board  of  Agri- 
culture. 

2.  That  a  writ  issue  for  the  Superior  Court  of  Wake 
County  to  be  directed  to  the  defendants  in  this  action,  and 
each  and  every  of  them,  commanding  them  to  permit  the 
plaintiffs  in  this  action,  and  each  and  every  of  them,  to  have 
possession  jointly  with  said  defendants,  of  and  access  to  the 
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apartments,  books,  records,  doctunents  and  effects  belonging 
or  pertaining  to  the  Department  of  Agriculture  and  the  Board 
of  Agriculture ;  and  also  to  admit  the  said  plaintiffs,  and  each 
and  every  of  them,  to  participation  in  the  affairs,  duties  and 
powers  pertaining  to  said  Board  of  Agriculture. 

3.  That  the  plaintiffs  recover  of  the  defendants  their  costs 
in  this  action  expended. 

The  defendants  appealed. 

The  points  in  this  case,  however  important,  are  compara- 
tively simple  and  clearly  presented.  There  is  no  effort  to 
remove  the  defendants  from  oflSce,  or  to  deprive  them  of  any 
rights  of  property  therein.  It  is  true  that  their  influence  may 
be  materially  diminished  by  so  large  an  addition  to  the  mem- 
bership of  the  Board,  as  one  vote  in  nine  is  worth  more  lliaii 
one  in  twenty-four ;  but  they  still  have  the  right  to  cast  dieir 
votes  when  and  how  they  please.  So  there  appears  to  be  no 
abstraction  of  property  rights.  The  question  is  purely  upon 
the  rights  of  the  plaintiffs  to  act  as  members  of  the  Board. 
After  the  elaborate  opinions  of  the  Court,  as  well  as  those 
ooncurring  and  dissenting,  filed  at  this  Term  upon  questions 
of  title  to  office,  but  little  is  now  left  to  be  said.  Upon  the 
authority  of  the  cases  of  State  Prison  v.  Day  and  Cherry  v. 
Bums,  both  filed  at  this  term,  together  with  the  cases  therein 
cited,  we  feel  compelled  to  say  that  members  of  the  Board  of 
Agriculture  are  not  constitutional  officers ;  and  that  being  of 
l^slative  creation,  they  are  equally  within  the  power  of  leg- 
islative appointment  It  is  true  that  Article  III,  Section  17, 
of  the  Constitution,  as  amended  by  the  Convention  of  1875, 
provides  that:  "The  General  Assembly  shall  establish  a 
Department  of  Agriculture,  Immigration  and  Statistics, 
under  sucsh  r^^ilations  as  may  best  promote  the  agricultural 
interests  of  the  State,  and  shall  enact  laws  for  the  adequate 
protection  and  encouragement  of  sheep  industry."  This  sec- 
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tion  does  not  profess  to  establish  any  such  department,  but 
simply  directs  the  Legislature  to  do  so,  leaving  to  it  the  largest 
latitude  of  regulation.  Admitting  that  this  Section  is  man- 
datory, it  is  not  self -executing;  as  further  action,  and  intel- 
ligent action,  would  be  necessary  on  the  part  of  the  Legisla- 
ture to  bring  the  new  department  even  into  existence,  much 
more  to  give  it  form  and  action.  While  the  imperative  duty 
and  unquestioned  power  rest  with  us  to  declare  null  and  void 
any  Act  of  the  Legislature  that  may  be  in  violation  of  the 
Constitution,  we  must  concede  to  that  coordinate  branch  of 
Government  absolute  freedom  of  discretion  in  the  lawful  exer- 
cise of  its  constitutional  prerogatives. 

The  second  objection  is  well  answered  in  Trustees  of 
University  v,  Mclver,  72  X.  C,  76,  85,  where  this  Court  says: 
"But  it  is  again  objected  that  in  electing  the  Trustees  the 
Legislature  usurped  an  executive  power,  which  is  forbidden 
by  the  theory,  if  not  the  words  of  the  Constitution.  Now  the 
election  of  officers  is  not  an  executive,  legislative  or  judicial 
power,  but  only  a  mode  of  filling  the  offices  created  by  law, 
whether  they  belong  to  one  department  or  the  other.  The 
election  of  a  Judge  is  not  a  judicial  power,  nor  the  election  of 
a  Governor  an  executive  power ;  for  if  so,  all  elections  by  the 
people  would  be  an  infringement  upon  the  executive  depart- 
ment. The  true  test  is,  where  does  the  Constitution  lodge  the 
power  of  electing  the  various  public  agents  of  the  Govern- 
ment; and  it  is  conclusive  upon  the  judicial  mind,  whether 
this  power  is  found  to  be  lodged  in  the  one  or  the  other  branch, 
or  concurrently  in  all  these  departments  into  which  the 
supreme  authoi  ity  of  the  State  is  divided." 

This  view  of  that  learned  Court  was  strictly  in  accordance 
with  the  constitutional  history  of  this  State.  The  Constitu- 
tion of  1176  in  Section  4,  of  the  Declaration  of  Rights, 
declared  that :  "The  legislative,  executive  and  supr^mie  judi- 
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cial  powers  of  government  ought  to  be  forever  separate  and 
distinct  from  each  other."  Yet  Articles  XIII,  XIV  and  XV 
provided  that  the  Legislature  should,  by  joint  ballot,  elect 
the  Governor,  and  appoint  Judges  of  the  Supreme  Courts  of 
Law  and  Equity,  Judges  of  Admiralty,  Attorney  Greneral, 
Generals  and  field  officers  in  the  militia,  and  all  oflScers  of  the 
regular  army  of  this  State.  The  Governor  continued  to  be 
elected  by  the  Legislature  until  the  Convention  of  1835,  and 
the  Judges  until  the  Constitution  of  1868.  It  is  thus  clear 
that  the  power  of  appointment  was  not  regarded  as  exclusively 
an  executive  prerogative.  The  judgment  of  the  Court 
below  is  therefore  affirmed. 


CHARLOTTE  OIL  and  FERTILIZER  CO.  v.  J.  P.  RIPPY,  Adminis- 
trator of  William  Rippy. 

(Decided  May  9,  1899). 

Petition  to  Rehear — Evidence  Under  Section  690  of  The 
Code — Traiisactions  and  Communications  With  Deceased 
Persons  by  Parties  to  the  Action,  or  Persons  Interested  in 
the  Event. 

1.  Before  the  adoption  of  The  Code,  a  person  interested  in  the  event 

of  the  action  could  not  be  a  witness.  This  rule  is  now 
restricted  to  parties  or  persons  falling  within  the  exceptions 
contained  in  Section  590. 

2.  In  an  action  upon  a  firm  promissory  note  against  the  administra- 

tor of  an  alleged  deceased  member  thereof,  evidence  by  one 
of  the  partners,  offered  by  plaintiff,  that  the  deceased  was 
a  member  of  the  firm  is  inadmissible  under  Section  590, 
because  the  witness  is  interested  in  the  event  of  the  action, 
although  not  a  party  thereto. 
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Petition  to  Reheak.  This  cause  decided  at  September 
Term,  1898,  and  reported  in  123  N.  C,  656. 

Messrs.  Bvrwell,  Walker  &  Cansler,  for  petitioners. 
Mr.  D.  W.  Robinson,  contra. 

FuRciiEs^  J.  This  case  was  before  the  Court  a  year  ago, 
and  is  reported  in  123  N.  C,  656,  and  is  before  us  now 
upon  plaintiff's  petition  to  rehear. 

The  action  is  upon  a  promissory  note,  made  payable  to  the 
plaintff,  executed  by  D.  F.  Bridges  on  the  15th  of  November, 
1894,  for  the  sum  of  $430,  signed  *'D.  F.  Bridges  &  Co." 
The  action  is  brought  against  J.  P.  Kippy,  administrator  of 
William  Hippy  alone,  and  the  allegation  of  plaintiff  is  that, 
at  the  date  of  the  note,  there  was  a  copartnership  existing  and 
doing  business  in  Cleveland  Coimty  under  the  firm  name  and 
style  of  "D.  F.  Bridges  &  Co.,"  composed  of  D.  F.  Bridges 
and  William  Rippy,  the  intestate  of  defendant;  that  Wil- 
liam Rippy  has  since  died,  and  defendant  is  his  personal  rep- 
resentative. 

The  defendant  answers  and  denies  that  his  intestate,  Wil- 
liam Rippy,  was  a  member  of  said  partnership,  if  any  such 
partnership  ever  existed. 

On  the  trial  the  plaintiff  introduced  D.  F.  Bridges  as  a 
witness  for  the  purpose  of  proving  that  there  was  such  a 
partnership  as  "D.  F.  Bridges  &  Co.,"  and  to  prove  that  Wil- 
liam Rippy,  defendant's  intestate,  was  a  member  of  said 
partnership  at  the  time  the  note  sued  on  was  given.  This 
evidence  was  objected  to  by  defendant  under  Section  590  of 
The  Code,  and  excluded  by  the  Court.  The  correctness  of 
this  ruling  is  the  only  question  presented  by  the  petition  to 
rehear.  And  owing  to  the  fact  that  when  the  case  was  here 
before,  the  Court  held  that  plaintiff  was  entitled  to  the  evi- 
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dence,  if  the  witness  knew  the  fact  outside  of  any  ^trftnaao- 
tioji  or  cominuncation'  with  the  deceased,  so  this  petition 
must  be  treated  and  considered  as  asking  the  Court  to  say  that 
D.  F.  Bridges  is  a  competent  witness  to  prove  communica- 
tions and  transactions  he  may  have  had  with  defendant's 
intestate. 

The  question  presented  is  not  free  from  difficulty.  It 
again  brings  before  the  Court  for  construction  that  much 
construed  Section,  590,  of  The  Code,  and,  the  great  number 
of  constructions  it  has  received,  does  not  relieve  the  question 
of  embarrassment. 

Section  589  of  The  Code,  does  awav  with  all  disabilities  on 
account  of  interest.  But  this  Section  is  immediately  fol- 
lowed by  590,  which  contains  the  following:  That  ^^ a  party 
or  a  person  interested  in  the  event  of  the  action  shall  not  be 
examined  as  a  witness  in  his  own  behalf  or  interest.  . .  . 
against  any  executor,  administrator,  or  survivor  of  a  deceased 
person. . .  .concerning  a  personal  transaction  or  communica- 
tion l)etween  the  witness  and  the  deceased  person  or  lunatic, 
except  where  the  executor,  administrator ....  is  examined  in 
his  own  behalf. . .  .concerning  the  same  transaction  or  com- 
munication." These  should  be  treated  as  exceptions  to  589, 
and  as  taking  them  out  of  the  operation  of  that  section.  If 
this  be  true,  the  parties  included  in  these  exceptions  stand 
upon  the  same  footing  they  did  before  the  adoption  of  The 
Code. 

Before  the  adoption  of  The  Code,  a  party  interested  in  the 
result  of  the  verdict  and  judgment  could  not  be  a  witness. 
This  rule  is  now  restricted  to  parties  falling  within  the  excep- 
tions contained  in  Section  590,  and  the  only  question  to  be 
cx>n8idered  is  whether  the  witness,  D.  F.  Bridges,  falls  within 
these  exceptions,  or  not. 

It  must  be  eonceded  that  he  is  interested  in  an  action 
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brought  upon  a  note  given  by  him,  and  for  which  it  is  admit- 
ted that  he  is  liable  to  the  full  extent  of  the  note.  And  if  this 
evidence  establishes  the  partnership  allied  by  plaintifF,  the 
estate  of  defendant's  intestate  is  liable  to  the  plaintiff  for  the 
whole  of  the  note ;  and  the  witness  can  only  be  compelled  to 
contribute  to  defendants  one  half  of  what  he  has  had  to  pay. 

It  is  admitted  that  plaintiff  proposes  to  ask  him  to  testify  as 
to  personal  transactions  and  communications  with  deceased's 
intestate.  It  is  admitted  that  he  is  not  a  party  to  this  action ; 
and  the  only  question  left  for  our  consideration  is,  whether 
he  is  "interested  in  the  event  of  the  action."  If  he  is,  he  is 
disqualified;  if  he  is  not,  he  is  competent. 

It  seems  to  us  that  if  this  question  is  an  open  one,  and  to 
be  determined  upon  reason — ^logical  deduction — sustained  by 
quite  an  array  of  authorities,  it  must  be  held  that  he  is 
incompetent. 

"It  makes  no  difference  in  anv  of  these  cases  whether  the 
witness  is  called  by  the  plaintiff  or  the  defendant;  for,  in 
either  case,  the  test  of  interest  is  the  same ;  the  question  being 
whether  a  judgment,  in  favor  of  the  party  calling  the  witness, 
will  procure  a  direct  benefit  to  the  witness."  1  Greenleaf 
Ev.,  Section  395.  "So,  in  a  suit  against  one  on  a  joint  obli- 
gation, a  coK)bligor,  not  sued,  is  not  a  competent  witness  for 
the  plaintiff  to  prove  the  execution  of  the  instrument  by  the 
defendant ;  for  he  is  interested  to  relieve  himself  of  a  part  of 
the  debt,  by  charging  it  on  the  defendant"  Ibid.  Speak- 
ing of  the  competency  of  one  partner,  who  is  liable  for  the 
debt  to  a  party  sued  and  who  would  be  liable  to  contribution, 
if  it  be  shown  that  he  is  a  partner,  he  is  incompetent  to  prove 
that  fact,  Mr.  Starkey  says:  "It  seems  that  in  general 
where  a  witness  was  pnma  facie  liable  to  the  plaintiff  in 
respect  to  the  cause  of  action  for  which  he  was  sued,  he  was 
not  a  competent  witness  for  the  plaintiff  to  prove  the  defend- 
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ant's  liability ;  for  his  evidence  tends  to  produce  payment  or 
satisfaction  to  the  plaintiff  at  another's  expense;  and  the 
proceeding  and  recovering  against  another  would  afford  some 
if  not  conclusive  evidence  against  the  plaintiff  in  an  action 
against  the  witness.  Thus  it  was  held  that  where  the  witness 
was  prima  facte  liable  to  the  vendor  of  goods,  which  he  had 
bought  in  his  own  name,  he  was  not  a  competent  witness 
for  the  vendor  against  a  third  perdon  to  prove  that  the 
defendant  was  either  solely  or  jointly  liable  for  the  goods; 
for  in  such  case  the  witness  had  a  direct  interest  in  causing 
another  either  to  pay  or  to  contribute  to  the  payment  of  the 
debt"     Starkey  on  Ev.  (10th  Ed.),  120. 

"In  a  suit  against  one  on  a  joint  obligation,  o  co-obligor, 
although  not  sued,  can  not  be  called  as  a  witness  for  the  plain- 
tiff to  prove  the  execution  of  the  instrument  by  the  defend- 
ant. The  interest  of  such  witness  is  against  the  defendant, 
for  he  may  relieve  himself  of  a  part  of  the  debt  by  charging 
the  defendant."     Marshall  v.  Trailkell,  12  Ohio,  275. 

The  29  Am.  and  Eng.  Enc  of  Law,  in  speaking  of  the 
right  of  one  partner  to  be  a  witness  against  another,  says  that 
'^According  to  the  weight  of  authority  he  was  not  competent 
for  the  plaintiff  to  prove  either  the  partnership  or  the  lia- 
bility of  the  defendant,  because  he  was  directly  interested  in 
increasing  the  number  of  persons  who  should  share  the  bur- 
den for  which  he  was  liable  by  his  own  admissions."  29  Am. 
and  Eng.  Enc,  676-7. 

During  the  war  of  1812  a  company  bought  a  vessel  called 
the  "Spitfire,"  which  was  sent  to  the  plaintiff  to  be  repaired 
and  fitted  up  to  be  used  as  a  privateer.  The  work  was  done 
but  the  plaintiff  was  not  paid,  and  he  brought  his  action  for 
making  the  repairs.  The  action  was  brought  against  Webb  & 
Webb,  who  denied  that  they  had  any  interest  in  the  "Spitfire," 
and  denied  that  they  were  liable  to  the  plaintiff  for  anything. 
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On  the  trial  the  plaintiff  called  a  witness  by  the  name  of 
Gomes,  who  was  not  a  party,  for  the  purpose  of  proving  that 
the  defendants  were  part  owners  of  the  "Spitfire,"  and  were 
liable  to  the  plaintiff  for  the  repairs  he  had  made  to  the 
vessel.  Defendants  objected  to  the  witness  Gk)mes,  upon  the 
ground  of  interest,  and  the  Supreme  Court  of  New  York, 
after  a  careful  consideration  of  the  question,  held  that  he  was 
incompetent;  and  in  rendering  the  opinion  the  Court  said: 
"The  inquiry  was  whether  the  defendants  were  part  owners  of 
the  vessel,  and,  as  such,  chargeable  in  the  first  instance  with 
plaintiff's  whole  demand  for  repairs ....  The  witness  con- 
fessed on  his  voire  dire  that  he  was  a  part  owner  of  the  "Spit^ 
fire;"  he  was  then  sworn  in  chief  to  prove  that  defendants 
were  also  part  owners  of  the  same  vessel.  He  was  undoubt- 
edly interejsted  to  render  the  burden  upon  himself  as  light  as 
possible,  and  to  throw  it  on  the  defendants,  in  part.  It  is 
true  the  witness  was  liable  to  contribution,  but  the  defend- 
ants could  never  controvert  afterwards,  with  the  witness,  in 
case  they  sued  him  for  contribution,  that  they  were  not  part 
owners  of  the  vessel.  They  could  not  take  the  ground  that 
a  verdict  had  been  recovered  against  them  by  the  present 
plaintiff,  wrongfully.  The  very  basis  of  a  suit  to  be  brought 
by  them  for  contribution  must  be  that  they  were  a  part  owner. 
Upon  any  other  principle  he  would  be  remediless — ^the  recov- 
ery in  this  case  would  be  evidence  of  the  amount  he  was  com- 
pelled to  pay.  The  witness  being  confessedly,  by  his  own 
admissions  on  his  voire  dire  a  part  owner,  would  be  liable  in 
contribution,  and  his  interest  in  making  the  defendants  below 
an  owner  was  promoted  by  increasing  the  number  of  thoae 
chargeable,  and  thereby  mitigating  his  own  loss ....  It  is  con- 
ceived that  Gk)mes  did  not  stand  indifferently  between  the 
parties;  for  though  from  his  own  disclosure,  he  would  be 
liable  to  the  plaintiff  below,  if  they  failed  in  this  action^  M 
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a  part  owner,  he  was  increasing  the  number  of  those  who 
would  be  contributory,  and  thus  lessening  the  amount  which 
he  was  eventually  to  pay."  Marquand  v.  Webb  &  We&fc,  16 
N.  Y.,  (Johnson's  Rep.),  89. 

We  are  therefore  irresistibly  led  to  the  conclusion  that  the 
witness  D.  F.  Bridges  has  a  direct  pecuniary  interest  ^'in  the 
event"  of  this  action.  Like  the  witness  Gomes,  he  admits 
that  he  is  liable  for  plaintiffs'  demand ;  and  like  Gomes,  he 
is  interested  in  making  the  intestate's  estate  share  the  liability 
with  him.  And  the  defendant  in  this  case  is  like  the  defend- 
ants, Webb  &  Webb,  in  the  case  quoted  from;  the  only  thing 
he  could  do  would  be  to  admit  that  his  intestate  was  a  partner, 
and  sue  the  witness  Bridges  for  contribution.  If  this  ques- 
tion was  res  integra,  it  would  seem  to  us  that  this  ought  to 
and  would  end  the  discussion  of  this  question. 

But  it  is  contended  that  the  witness  must  not  only  be  intbr^ 
ested,  but  that  he  must  also  be  a  party  to  the  action,  to  exclude 
bis  testimony.  This  position  cannot  be  sustained,  unless  it 
be  by  statements  made  by'  some  learned  Judges  in  the  dis- 
cussion of  cases  under  consideration,  when  it  was  not  neces- 
sary that  they  should  have  been  made  to  support  the  judg- 
ment, and  with  great  deference  we  think,  without  that  con- 
sideration which  usually  characterizes  their  opinions.  To 
adopt  this  rule  of  construction — that  a  witness  must  be  a 
party  to  the  action  in  which  he  is  called  as  a  witness,  so  that 
the  judgment  would  be  inter  partes,  and  that  where  the  judg- 
ment would  be  res  inter  alios  acta  as  to  the  witness,  that  he 
would  be  competent  to  testify  as  to  the  communications  and 
transactions  of  the  deceased — ^would  be  to  substantially 
destroy  the  exceptions  contained  in  Section  500.  The  Code 
says  that  if  the  witness  is  a  party  to  the  action,  this  without 
anything  else  disqualifies  him;  and  if  he  has  to  be  a  party 
before  he  is  disqualified,  why  add  "or  interested  in  the  event" 
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of  the  action  ?  It  was  both  senseless  and  meaningless  to  do 
so.  The  Section  must  be  construed  so  as  to  give  meaning  and 
vitality  to  this  important  provision  of  the  statute.  In  WU- 
liams  V,  Johnson,  82  N.  C,  288,  it  is  held  that  Monroe  Wil- 
liams was  disqualified  on  account  of  interest^  though  not  a 
party  to  the  action. 

We  are  not  inadvertent  to  the  fact  that  it  has  been  said  by 
this  Court  (Jones  v.  Emory,  115  N.  0.,  158),  that  if  we 
abandon  ihe  ground  that  the  witness  must  be  a  party  so  that 
he  would  be  bound  by  any  judgment  rendered  in  the  case,  we 
cut  loose  from  all  moorings,  and  are  like  a  mariner  at  sea 
without  a  compass  by  which  he  may  take  his  bearings  and  be 
guided.  That  the  question  of  disqualification  will  become 
one  of  likes  and  dislikes — sentimental  in  its  operation — ^we 
do  not  agree  to  this  proposition.  It  did  not  become  so  before 
the  passage  of  the  Statute  (Section  590),  and  we  see  no  reason 
why  it  should  become  so  now.  It  was  then  held  that  the 
interest  ol  the  witness,  to  disqualify  must  be  a  direct 
pecuniary  interest  in  the  event  olf  the  action.  Why  should 
it  not  be  so  now  ? 

It  is  admitted  that  there  is  a  distinction,  as  pointed  out^ 
in  the  petition  to  rehear,  between  the  case  of  Lyon  v.  Pender, 
118  N.  C,  150,  and  this  case.  In  that  case,  the  witness  was 
a  party ;  in  this  case,  he  is  not  a  party.  If  this  case  is  cor^ 
rectlv  decided,  it  did  not  matter  whether  the  witness  was  a 
party  or  not,  and  Lyon  v.  Pender  was  properly  decided^ 
although  the  Court  in  discussing  the  case  stated  a  ground 
that,  upon  further  investigation  is  found  not  to  be  tenable.  The 
judgment  in  this  case  when  here  before  was  correct.  And 
after  a  careful  investigation  of  this  somewhat  troublesome 
question,  we  are  of  the  opinion  that  the  petition  must  be 
dismissed. 
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STATE  ex.  rel.  JAMES  A.  BRYAN,  et.  als.  v.  D.  W.  PATRICK,  et.  al8. 

(Decided  May  9,  1899). 

Board  of  Internal  Improvement — President  and  Directors  of 
the  Atlantic  and  North  Carolina  Railroad  Company — Pub- 
lic Office — Term  of  Office. 

1.  A  provision  for  an  appointment  to  office  "MennialJy**  ex  vi  term- 

ini, implies  a  two  years'  term  of  oilice. 

2.  A  term  of  office  embraces  the  ideas  of  tenure,  duration,  emol- 

ument and  duties. 

3.  An  office  is  property,  and  is  protected  by  the  rule,  which  applies 

to  property  of  a  more  tangible  character. 

4.  An  Act  undertaking  to  deprive  the  legal  incumbent  of  his  office 

without  his  consent  is  void.    Hoke  v.  Henderson,  15  N.  C,  1.; 
State  Prison  v.  /^ay,  at  present  Term. 

Civil  Action  for  the  recovery  of  the  oflSees  of  President 
and  Directors  of  the  Atlantic  and  North  Carolina  Railroad 
Company,  tried  before  Hoke,  J,,  upon  facts  agreed,  at  Spring 
Term,  1899,  of  the  Superior  Court  of  Edgecombe  County. 

The  following  are  the  facts  agreed : 

1.  That  the  Atlantic  and  North  Carolina  Railroad  Com- 
pany is  a  corporation,  duly  created  and  organized  under  the 
laws  of  the  State  of  North  Carolina,  and  that  the  said  State 
owns  two-thirds  of  the  capital  stock  in  said  Company,  and  is 
entitled  to  appoint  eight  of  the  Directors  in  said  Company 
through  the  Board  of  Internal  Improvements,  as  provided  in 
the  charter  of  said  Company  and  amendments  thereto,  which 
are  attached  to  the  complaint  and  made  a  part  of  this  state- 
ment. 

2.  That  the  President  and  Directors  of  the  Board  of  Inter- 
nal Improvements  were  created  a  corporation  by  virtue  of 
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Chapter  60,  Section  3,  and  Chapter  61,  of  the  Revised  Code, 
and  Chapter  38  of  The  Code  of  North  Carolina. 

3.  That  on  the  8th  day  of  March,  1897,  the  Governor  of 
North  Carolina  appointed  Charles  A.  Cook  and  J.  C.  L.  Har- 
ris Commissioners,  who,  with  the  Governor,  by  the  provisions 
of  Section  1688  of  The  Code,  constituted  the  Board  of  Inter- 
nal Improyements  from  the  date  of  the  confirmation  of  their 
appointment  by  the  Senate,  and  the  said  appointments  v^ere 
confirmed  by  the  Senate  on  the  8th  day  of  March,  1897,  and 
commissions  were  issued  to  the  said  appointees  on  the  9th  day 
of  March,  1897. 

4.  That  prior  to  the  annual  meeting  of  the  stockholders  of 
the  Atlantic  and  North  Carolina  Railroad  Company,  in  Sep- 
tember, 1896,  W.  S.  Chadwick  and  seven  others  were 
appointed,  by  the  Board  of  Internal  Improvements,  Directors 
in  said  Company  on  the  part  of  the  State. 

6.  That  on  the  3d  day  of  February,  1897,  the  General 
Assembly  of  North  Carolina  enacted  Chapter  122  of  the  Laws 
of  1897,  which  is  hereby  referred  to,  and  on  March  18,  1897, 
the  said  Board  of  Internal  Improvements  removed  said  Chad' 
wick  and  the  seven  other  Directors,  and  appointed  Robert 
Hancock  and  seven  other  Directors  on  the  part  of  the  State 
in  said  corporation,  and  the  Board  of  Directors  elected  Robert 
Hancock  President  of  the  said  Company,  and  the  said  Robert 
Hancock  immediately  thereafter  went  into  possessian  of  the 
ofiice  of  President  as  aforesaid.  And  on  the  17th  day  of 
February,  1898,  the  said  Board  of  Internal  Improvements 
removed  said  Robert  Hancock  from  the  Board  of  Directors 
of  the  said  Railroad  Company  and  the  Directors  of  the  said 
Railroad  Companv  elected  and  appointed  D.  W.  Patrick,  one 
of  the  State  Directors,  President  of  the  said  Railroad  Com- 
pany, and  the  said  Patrick  at  once  went  into  the  office  of 
President 
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6.  That  prior  to  the  annual  meeting  of  stockholders  of  said 
Company  in  September,  1898,  the  Board  of  Internal  Improve- 
ments appointed  D.  W.  Patrick  and  seven  others  State  Direc- 
tors in  said  Railroad  Company,  and  the  Directors  of  said 
Company  thereupon  elected  D.  W.  Patrick  President  thereof 
as  provided  in  the  charter  and  by-laws  of  eaid  Company.  A 
copy  of  the  by-laws  is  made  a  part  of  this  statement* 

7.  That  the  General  Assembly  of  North  Carolina  on  the 
6th  day  of  March,  1899,  passed  an  act  entitled  "An  Act  to 
Amend  Chapter  122  of  the  Public  Laws  of  1897,"  a  copy  of 
which  is  hereto  attached. 

8.  That  on  the  10th  day  of  February,  1899,  the  General 
Assembly  of  North  Carolina  passed  an  act  entitled  "An  Act 
to  Amend  Chapter  38  of  The  Code  in  r^ard  to  the  Board 
of  Internal  Improvements,"  a  copy  of  which  is  hereto 
attached,  and  the  said  General  Assembly,  on  the  12th  day  of 
February,  1899,  elected  E.  F.  Lamb,  J.  W.  Grainger,  W.  J. 
Adams,  Annistead  Jones,  C  M.  Parks,  R.  D.  Caldwell,  A.  H. 
Bovden,  Clement  Manlv  and  W.  T.  Lee  a  Board  of  Internal 
Improvements  under  the  foregoing  Act,  and  the  said  persons 
so  elected  met  in  pursuance  of  said  Act  on  the  24th  day  of 
February,  1899,  and  proceeded  to  organize  as  the  Board  of 
Internal  Improvements,  and  after  organizing,  passed  the  fol- 
lowing resolutions  or  orders : 

Minutes. 

Pursuant  to  the  Acts  of  the  General  Assembly  of  North 
Carolina,  ratified  on  the  10th  day  of  February,  1899,  a  meet- 
ing of  the  Board  of  Internal  Improvements  was  held  in  the 
City  of  Raleigh  on  the  24th  of  February,  1899,  at  12  o'clock 
m.,  in  the  office  of  Armistead  Jones,  Esq.     Present: 

E.  F.  Lamb,  First  Congressional  District. 

J*  W*  Grainger,  Second  Congressional  District. 
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W.  J.  Adams,  Third  Congressional  District. 

Armistead  Jones,  Fourth  Congressional  District. 

C.  M.  Parks,  Fifth  Congressional  District. 

R.  D.  Caldwell,  Sixth  Congressional  District 

A.  H.  Boyden,  Seventh  Congressional  District. 

Clement  Manly,  Eighth  Congressional  District. 

W.  T.  Lee,  Ninth  Congressional  District. 

The  Board  organized  by  electing  Armistead  Jones  Presi- 
dent, and  E.  F.  Lamb  Secretary. 

On  motion,  it  was  ordered  that  George  Green,  proxy  for  the 
State  of  North  Carolina  of  the  Atlantic  and  North  Carolina 
Railroad,  be  removed  from  his  office  as  such  proxy,  and  that 
the  office  be  declared  vacant,  and  H.  P.  Dortch  was  duly 
elected  to  fill  said  vacancy. 

On  motion,  it  was  ordered  that  D.  W.  Patrick  of  Greene 
County,  John  W.  Sutton  of  Lenoir  County,  S.  S.  Hoyt  of 
Onslow  County,  H.  F.  Brown  of  Jones  County,  J.  E.  Person 
of  Wayne  County,  W.  P.  Exum  of  Wayne  County,  W.  H. 
Sawyer  of  Pamlico  County,  J.  F.  Mewborne  of  Lenoir 
County,  Directors  for  the  State  of  North  Carolina  of  the 
Atlantic  and  North  Carolina  Railroad  Company,  be  and  are 
hereby  removed  from  their  said  offices,  and  that  the  offices  of 
the  said  Directors  are  hereby  declared  vacant;  and  the  fol- 
lowing be  and  are  duly  elected  to  fill  said  vacancies : 

W.  M.  Webb,  Cartaret  County. 

J  as.  A.  Bryan,  Craven  County. 

L.  Harvey,  Lenoir  Coimty. 

Samuel  C.  Sugg,  Greene  County. 

T.  C.  Whitaker,  Jones  Countv. 

Lewis  C.  Daniels,  Pamlico  County. 

James  Westbrook,  Wayne  County. 

J.  A.  Meadows,  Craven  County. 

It  is  further  ordered  that  the  President  issue  proper  com- 
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missions  to  the  said  Board  of  Directors,  the  same  being  coun- 
tersigned by  the  Secretary.  On  motion,  it  was  ordered  that 
the  President  of  this  Board  call  upon  the  Governor  of  the 
State,  who  was  ex  officio  President  of  the  old  Board  of  Inter- 
nal Improvements,  and  demand  possession  of  all  books, 
records  and  papers  of  the  Board  of  Internal  Improvements. 

On  motion,  it  was  ordered  that  the  State's  proxy  and  mem- 
bers of  the  old  Board  of  Directors  of  the  Atlantic  and  North 
Carolina  Kailroad  Company,  as  above  named,  shall  be  offi- 
cially notified  of  their  removal  from  office,  and  after  demand 
is  made  and  their  refusal  to  the  present  Board  of  Directors 
(elected  this  day)  all  the  property,  books,  papers  and  records, 
belonging  to  the  Atlantic  and  North  Carolina  Railroad  Com- 
pany, the  President  of  this  board  is  empowered  and  directed 
to  proceed  against  all  such  Directors  or  other  officers  of  the 
said  Railroad  Company,  as  provided  by  law. 

On  motion,  the  Secretary  was  instructed  to  notify  the  new 
Board  of  Directors  of  their  election,  and  to  instruct  them 
along  with  the  private  Directors  of  the  said  Atlantic  and 
North  Carolina  Railroad  Company,  to  meet  in  Newbem  on 
Tuesday,  February  28,  1899,  for  the  purpose  of  immediate 
organization. 

Abmistead  Jones,  President. 

E.  F.  Lamb,  Secretary. 

9.  That  copies  of  said  resolutions  were  served  upon  D.  W. 
Patrick  and  the  other  State  Directors  of  the  said  Railroad 
Company ;  and  that  on  the  28th  day  of  February,  1899,  pur- 
suant to  notice^  that  said  James  A.  Bryan,  W.  M.  Webb,  L. 
Harvey,  Samuel  C.  Sugg,  T.  C.  Whitaker,  Lewis  G.  Daniels, 
James  Westbrook  and  J.  A.  Meadows  met  at  Newbem  and 
organized  as  the  Board  of  Directors  of  the  Atlantic  and  North 
Carolina  Railroad  Company,  and  elected  James  A.  Bryan 
President  of  said  Company. 
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10.  That  on  the  same  day  the  said  Jamed  A.  Bryan  and  the 
parties  named  in  the  above  Section,  claiming  to  be  President 
and  Directors  of  the  said  Railroad  Company,  demanded  of 
the  said  D.  W.  Patrick  and  the  old  Directors  possession  of 
the  oflSce  of  President  and  Directors,  records  and  property  of 
the  said  Railroad  Company,  and  th^  said  Patrick  and  the 
said  old  Directors  declined  to  deliver  the  same,  and  are  now 
in  the  full  possession  thereof,  claiming  to  act  as  President  and 
Directors  of  the  said  Railroad  Company. 

11.  That  Daniel  L.  Russell,  Governor  of  North  Carolina, 
as  President  ex  officio^  and  Charles  A.  Cook  and  J.  C.  L. 
Harris,  claiming  to  be  Directors  of  the  said  Board  of  Internal 
Improvements,  refuse  to  deliver  up  to  the  said  Armistead 
Jones,  etc.,  the  office  and  records  of  the  said  Board  of  Internal 
Improvements,  and  are  now  in  possession  of  the  same,  and 
claiming  that  they  are  entitled  to  act  as  said  Board. 

Messrs.  McRae  £  Day  and  Harris,  for  defendants. 
Messrs,  Simmons,  Pou  and  Ward,  for  plaintiff. 

Judgmefit. 

This  cause  coming  on  to  be  heard  upon  the  complaint, 
answer  and  statement  of  facts  agreed  and  being  argued  by 
counsel,  it  is  thereupon  ordered,  adjudged  and  decreed  by  the 
Court,  that  the  defendants,  other  than  Duncan,  are  not  enti- 
tled to  the  offices  of  President  and  Directors  of  the  Atlantic 
and  Xorth  Carolina  Railroad  Company;  that  the  plaintiff 
relator  James  A.  Brvan  is  the  President  and  is  entitled  to 
exercise  the  duties  of  President  and  receive  the  emoluments 
as  such  of  the  said  Company,  and  that  the  plaintiff  relators, 
J.  A.  Bryan,  W,  M.  Webb,  L.  Harvey,  S.  C.  Sugg,  T.  C. 
Whitaker,  L.  G.  Daniels,  James  Westbrook,  J.  A.  Meadows, 
are  the  Directors  on  the  part, of  the  State  in  said  Railroad 
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Company,  and  are  entitled  to  exercise  the  powers  of  said 
offices;  that  the  plaintiff  relators  be  put  in  possession  of 
said  offices,  and  that  defendants,  other  than  Duncan,  turn 
over  the  same  to  the  said  relator;  that  plaintiffs  recover  of 
the  defendants  the  records,  books,  money  and  all  other  prop- 
erty belonging  to  the  Atlantic  and  North  Carolina  Railroad 
Company  and  the  franchise  of  said  Company,  and  also  the 
costs  of  the  action,  to  be  taxed  by  the  Clerk. 

W.  A.   HOKE^ 

Judge  Presiding. 

From  which  judgment  the  defendants  appeal  to  th« 
Supreme  Court. 

Messrs.  J.  C.  L,  Harris  and  McRae  &  Day,  for  appellanti. 
Messrs,  Simmons,  Pou  £  Ward,  for  appellees. 

No.  1. 

Fajbcloth,  C.  J.,  renders  the  opinion  of  the  Court  in  this 
case  and  in  the  succeeding  case  No.  2,  dependent  upon  the 
same  facts  agreed,  the  decision  below  being  in  favor  of  H.  P. 
Dorth,  the  appointee  of  the  new  Internal  Improvement 
Board. 

Montgomery,  J.,  renders  dissenting  opinion. 

Clark,  J.,  renders  dissenting  opinion. 

FuRCHEs,  J.,  renders  concurring  opinion. 

Faircloth,  C.  J.  This  action  is  for  the  possession  and 
control  of  the  property  of  the  Atlantic  and  North  Carolina 
Railroad  Company.  From  the  agreed  facts  and  admissions 
we  are  informed  as  follows:  That  said  road  was  chartered 
in  1852,  and  said  charter  was  amended  in  1854-5,  wherein 
it  is  provided  that  the  State  is  entitled  to  eight  directors 
and  the  private  stockholders  to  four  directors;  also  that  the 

124—42 


668  IN  THE  SUPREME  COURT.  .  [124 

Bbtan  V,  Patbiok. 

Board  of  Inernal  Improvements,  consisting  of  the  Gk>vemor 
and  his  two  appointees,  shall  appoint  the  eight  State  direc- 
tors ;  that  said  Board  has  continuously  till  the  present  time, 
annually,  made  such  appointments ;  that  said  Board  of  Inter- 
nal Improvements,  of  which  the  Governor  is  ex  officio  Presi- 
dent, is  to  be  appointed  biennially  with  the  advice  of  the 
Senate,  and  is  a  corporate  body,  Code,  Section  1688;  that 
said  Board  of  Internal  Improvements  was  appointed  by  the 
Governor  and  confirmed  by  the  Senate  on  March  8,  1897,  and 
their  commissions  were  issued  on  March  9,  1897,  for  two 
years  in  the  face  of  the  commission ;  that  defendant,  Patrick, 
in  September,  1898,  was  duly  elected  President  of  the  road 
for  the  term  of  one  year. 

By  an  Act  of  the  Assembly,  ratified  February  10,  1899, 
The  Code,  Section  1688,  was  declared  repealed,  and  a  sub- 
stitute therefor  was  adopted,  making  the  Board  of  Internal 
Improvements  consist  of  nine  members  to  be  elected  by  the 
General  Assembly  on  joint  ballot,  incorporating  the  same, 
and  requiring  it  to  meet  on  the  24th  of  February,  1899. 

On  February  12,  1899,  the  Legislature  elected  a  new 
Board  of  Internal  Improvements,  who  met  and  organized  on 
February  24,  1899,  and  ordered  that  the  State  proxy  and 
the  Board  of  Directors  (defendants)  be  removed  from  their 
offices,  and  that  said  offices  be  declared  vacant,  and  elected 
the  plaintiffs  to  fill  said  vacancies. 

These  new  Directors  met  on  February  28,  1899,  and 
elected  the  plaintiff,  Bryan,  President  of  said  Company,  and 
on  the  same  day  demanded  of  the  defendants  possession  of 
the  property,  etc.,  of  the  road,  which  was  declined. 

It  will  be  observed  that  if  defendants'  office  was  for  two 
years,  it  did  not  expire  until  March  9,  1899,  and  that  plain- 
tiffs' claim  rests  on  legislation  in  February,  1899.  The  sin- 
gle question  then  is.  Has  the  Legislature  power  to  remove 
one  from  his  office  and  confer  it  on  another  ?     The  plaintiffs' 
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counsel  in  his  well  considered  argument,  insist  that  "To  be 
appointed  biennially"  means  that  the  appointment  must  be 
made  every  two  years,  but  that  it  does  not  fix  any  term  of 
office,  if  we  understood  him.  Suppose  that  the  Legislature 
enacts  that  an  official  Board  (for  it  is  not  disputed  that  the 
members  of  the  Board  of  Internal  Improvements  are  officers) 
shall  appoint  A  B  biennially  to  perform  the  duties  prescribed 
in  the  Act,  it  would  fail  to  occur  to  intelligent  minds  that 
A  B  has  an  office  between  any  two  such  appointments  ?  The 
long  recognition  of  such  a  conclusion  would  at  least  raise  a 
doubt  of  the  plaintiffs'  construction.  Do  the  duties  of  the 
Board  cease  as  soon  as  it  has  made  a  biennial  appointment  ? 
Suppose  the  State  proxy  or  any  State  director  should  prove 
unfaithful  to  the  State's  interest  in  the  railroad  at  any  time 
during  the  two  years,  how  would  he  be  removed  and  his 
place  be  supplied  except  by  the  action  of  the  Board  ?  which 
it  could  not  do  according  to  the  plaintiffs'  contention.  The 
Act  of  1897,  Oh.  122,  Section  1,  expressly  requires  the  Board 
to  remove  for  cause  and  fill  the  vacancy  in  such  cases,  and 
the  Act  ratified  March  6,  1899,  does  not  repeal  said  Section 
1,  but  only  amends  it  by  eliminating  the  word  "Governor" 
from  the  Board.  It  appears  to  this  Court  that  "to  be 
appointed  hiennially"  ex  vi  termini  implies  a  two  years'  term 
of  office. 

The  simple  question  of  the  power  of  the  General  Assem- 
bly to  remove  a  legal  incumbent  from  his  office  and  confer  it 
on  another  has  been  so  much  discussed,  decided  and  settled, 
that  it  seems  to  have  become  axiomatic.  The  law  is  a  legal 
standard,  based  on  experience  in  the  past  and  established  to 
avoid  uncertainty,  that  it  may  be  known  of  all  men.  Facts 
seldom  repeat  themselves  exactly,  but  in  different  cases  they 
approach  each  other  so  closely  that  they  fall  into  the  same 
class  and  are  necessarily  governed  by  the  same  legal  standard. 
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ments,  etc.  Bail  may  be  required,  fines  imposed  and  punish- 
ments inflicted,  but  if  they  are  excessive,  unusual  or  grossly 
unreasonable,  a  remedy  will  be  found  under  such  provisions 
of  the  organic  law.  It  was  found  and  promptly  applied,  for 
unusual  punishment,  in  State  i\  Driver,  78  N.  C,  423. 

The  truth  is,  under  our  system  of  government,  with  ch-0«'i;s 
and  balances  in  all  the  departments,  the  suggested  danger  is 
imaginary  and  may  be  dismissed. 

The  reasoning  in  the  cases  we  have  referred  to  on  this  sub- 
ject has  been  so  often  stated  and  so  often  written,  that  there 
is  no  need  to  rewrite  them  in  the  present  case. 

*^An  office  is  a  special  rust  or  charge  created  by  compe- 
tent authority.  If  not  merelv  honorary,  certain  duties  will 
be  connected  with  it,  the  performance  of  which  will  be  the 
consideration  for  its  being  conferred  upon  a  particular  indi- 
vidual, who  for  the  time  will  be  the  officer."  Troop  t\  Lang- 
don,  40  Mich.,  673,  (Cooley,  J). 

"The  term  embraces  the  ideas  of  tenure,  duration,  emolu- 
ment and  duties."  United  States  i\  Hartwell,  6  Wall.,  385, 
393. 

The  taking  of  the  oath  of  office  is  not  an  indispensable  cri- 
terion, for  the  office  may  exist  without  it.  It  is  a  mere  inci- 
dent and  constitutes  no  part  of  the  office.  State  v,  Stanly,  66 
N.  C,  59;  Comm,  v.  Evans,  74  Penn.  St.,  124,  139  (Shars- 
wood,  J.) 

'*Likc  the  requirement  of  an  oath,  the  fact  of  the  payment 
of  a  salary  or  fees  may  aid  in  determining  the  nature  of  the 
position,  but  it  is  not  conclusive,  for  while  a  salary  or  fees 
are  usually  annexed  to  the  office  it  is  not  necessarily  so.  As 
in  the  case  of  the  oath,  the  salary  or  fees  are  mere  incidents, 
and  form  no  part  of  the  office."  State  v.  Kennon,  7  Ohio  St, 
716;  United  States  t\  Hartwell,  6  Wall.,  385;  Howerton  r. 
Tote,  OS  N.  C,  547. 
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The  duties  to  be  performed  by  an  officer  may  be  changed 
and  rodnced  and  thereby  the  emoluments  diminished,  for  in 
those  respects  he  takes  the  office  subject  to  the  power  of  the 
Legislature  to  make  such  changes  as  the  public  good  may 
require.  Bunting  v.  Oales,  77  N.  C,  283.  We  see  now  that 
the  compensation  may  become  very  small,  as  the  Legislature 
may  deem  proper  for  the  public  good,  but  the  position  still 
remains  an  office.  Our  opinion  is  that  the  plaintiffs  are  not 
entitled  to  recover  for  reasons  stated  in  Wood  v.  Bellamy, 
and  State  Prison  v.  Day,  supra. 

Reversed. 

No.  2. 

ATLANTIC  &  N.  C.  RAILROAD  CO.,  Appellant,  v.  H.  P. 

DORTCH,  et  al. 

MacRae  &  Day  and  /.  C  L.  Harris,  for  appellant. 
Simmons,  Pou  d  Ward,  for  appellee. 

Faircloth,  0.  J.  The  facts  here  are  the  same  as  in 
Bryan  v,  Patrick,  at  this  term.  The  defendant  was  elected 
State's  proxy  by  the  new  Board  in  February,  1899.  This 
action  is  brought  to  restrain  him  from  attempting  to  repre- 
sent the  State  in  the  stockholders'  meetings  or  interfering 
with  t]je  present  State's  proxy  in  any  manner. 

In  Bryan  v.  Patrick  we  have  held  that  the  new  Board  was 
without  authority  to  act  in  the  premises  and  could  not  legally 
elect  the  defendants. 

Keversed. 

Montgomery^  J.,  dissenting.  I  have  given  to  the  ques- 
tions involved  herein  a  most  thorqugh  investigation  and  the 
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best  thought  that  I  am  capable  of  bestowing  on  them,  and  in 
the  end  am  compelled  to  dissent  from  the  opinion  of  the 
majority  of  the  Court.  I  do  so,  however,  with  the  utmost 
respc'it  for  the  opinions  of  my  brethren  of  the  majority,  for  I 
know  they  have  conscientiously  and  laboriously  striven  to 
arrive  at  a  correct  conclusion  as  to  the  law  of  the  case. 

Tlio  main  contention  of  the  defendants  is  that  the  old 
Board  of  Internal  Improvements,  consisting  of  the  Gov- 
ernor and  two  Commissioners,  C.  A.  Cook  and  J.  C.  L.  Har- 
ris, commenced  a  term  of  oflSce  of  two  years  from  the  8th  of 
March,  1897 ;  that  the  members  of  the  old  Board  were  pulllo 
oflScers,  and  therefore  that  the  action  of  the  new  Board  in 
undertaking  to  remove  the  old  Board  on  the  24th  of  February, 
1899,  and  before  the  expiration  of  the  term  of  office  of  the 
old  Board,  was  invalid,  because  it  deprived  them  of  their 
vested  rights  of  property  in  their  office.  The  cases  of  Hoke 
V,  Henderson,  15  X.  C,  1 ;  Wood  v,  Bellamy,  120  N.  C,  212, 
and  State  Prison  v.  Day,  at  this  term  of  the  Court,  were 
relied  on  for  their  position. 

I  am  of  the  opinion  that  there  is  a  clear  and  well  defined 
distinction  between  the  character  and  nature  of  the  offices 
which  are  here  the  subject  of  dispute  and  those  offices  which 
the  Court  were  considering  in  the  cases  above  mentioned.  The 
office  concerning  which  the  litigation  occurred  in  the  case  of 
Moke  V.  Henderson,  supra,  was  that  of  Clerk  of  the  Superior 
Court  of  Lincoln  County.  The  duties  of  that  office  required 
the  continuous  services  of  the  incumbent,  and  the  fees  and 
perquisites  were  the  consideration  for  which  he  gave  his  time 
and  services.  The  office  was  one  of  profit,  for  the  fees  were 
naturallv  more  to  be  considered  when  taken  in  connection 
with  the  duties  of  the  office  than  the  honor  attached  to  the 
place.  The  Court  in  that  case  said,  "He  (the  Clerk)  is  not 
merely  a  public  servant  and  political  agent.     If  he  were  and 
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had  no  interest  of  his  own  he  might  be  discharged  at  pleasure. 
The  distinction  between  agencies  of  the  two  kinds  is  obvious. 
The  one  is  for  the  public  use  exclusively,  and  is  often  neither 
lucrative  nor  honorary,  but  onerous.  To  be  deprived  of  such 
an  office  is  often  a  relief,  and  never  can  be  an  injury.  The 
other  is  for  the  public  service  conjointly  with  a  benefit  to  the 
officer.  To  be  deprived  in  this  last  case  is  a  loss  to  the  offi- 
cer." The  kind  of  office  which  the  Court  had  in  view  in  that 
case  is  further  illustrated  in  the  opinion,  where  it  is  said: 
^*The  office  is  created  for  public  purposes,  but  it  is  conferred 
on  a  particular  man,  and  accepted  by  him  as  a  source  of  indi- 
vidual emolument.  To  the  extent  of  that  emolument  it  is 
private  property."  It  is  true,  as  was  said  in  State  Prison 
V.  Day,  supra,  "The  duties  of  the  office  are  of  the  first  conse- 
quence, and  the  agency  from  the  State  to  perform  those  duties 
is  the  next  step  in  the  creation  of  an  office.  It  is  the  union 
of  the  two  factors,  duty  and  agency,  which  makes  the  office; 
but  that  which  practically  makes  the  office  property  is  the 
omolimients." 

Now  to  apply  the  above  tests  to  the  offices  which  are  in  con- 
troversy in  this  action :  By  statute  the  compensation  of  each 
member  of  the  Board  of  Internal  Improvements  is  fixed  at  $3 
per  day  for  the  time  he  may  be  employed  in  the  public  ser- 
vice, and  his  traveling  expenses.  On  the  very  face  of  the  law 
it  is  apparent  that  the  office  is  purely  honorary,  there  being 
no  salary  or  fees  attached  or  allowed  except  as  a  reimburse- 
ment for  actual  expenses  incurred  by  the  officer  for  the  public 
benefit,  the  mileage  and  per  diem  being  on  the  face  only  suffi- 
cient for  that  purpose.  There  can  be  no  profit  or  emolu- 
ments in  such  an  office ;  its  duties  are  mostly  supervisory,  and 
the  members  act  not  for  their  personal  gain  or  profit,  but  for 
the  public  welfare  entirely.  In  the  appointments  the  Board 
mav  make  and  in  the  exercise  of  the  powers  conferred  on 
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them  by  law,  they  are  required,  by  both  a  sense  of  duty  and 
by  a  clear  inference  from  their  oaths  of  office,  not  to  receive 
any  private  advantage  therefrom,  but  in  all  things  to  do  their 
duty  without  reward  or  the  hope  of  reward,  or  any  private 
motive  whatsoever.  Can  it  be  said  then  that  such  an  office 
as  that  filled  by  a  member  of  the  Board  of  Internal  Improve- 
ments is  property  in  the  incumbent,  and  that  the  incumbent 
would  be  injured  by  the  transfer  of  such  an  office  to  another 
on  the  ground  that  his  property  had  been  taken  from  him  by 
law  and  given  to  another  ?  Truly  it  would  seem  that  such  an 
office,  while  honorary,  would  be  onerous.  It  certainly  is  not 
a  lucrative  office. 

My  conclusion  on  that  question  then  is  that  while  the  mem- 
bers of  the  Board  of  Internal  Improvements  are  public  offi- 
cers, yet  the  offices  are  not  lucrative  ones ;  that  they  therefore 
can  be  transferred  to  others  at  any  time,  regardless  of  the 
term  of  office,  without  a  violation  of  any  of  the  rules  govern- 
ing property;  and  that  the  appointment  or  election  by  the 
General  Assembly,  at  its  session  of  1899,  of  the  plaintiffs  as 
members  of  the  new  Board  of  Internal  Improvements  was 
regular  and  valid. 

In  reference  to  the  questions  whether  or  not  the  offices  of 
President  and  Directors  of  the  Atlantic  and  North  Carolina 
Railroad  Company  are  public  offices,  I  have  arrived  at  the 
conclusion  that  they  are  not.  They  are  in  no  sense  such 
officers  as  are  the  presiding  officers  of  the  several  asylums 
and  the  penitentiary.  Those  institutions  are  "a  part  of  the 
Government  and  part  of  the  State  polity;"  while  the  Presi- 
dent and  Directors  of  the  Atlantic  and  North  Carolina  Rail- 
road (yompany  are  only  officers  in  a  corporation  chartered 
by  the  State,  and  in  which  the  State  has  a  large  interest 
That  corporation  is  simply  a  business  enterprise  in  which 
the  State  is  interested  pecuniarily.     When  the  State  became 
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a  stockholder,  it  laid  aside  its  character  as  sovereign,  and 
made  itself  equal  and  only  equal  with  the  individual  stock- 
holders. The  President  and  Directors  are  merely  the  agents 
— ^the  employees  of  the  State,  and  are  removable  at  the  will 
of  the  State  in  anv  manner  the  State  mav  choose  to  exercise 
that  right,  with  or  without  an  assigned  cause.  The  amended 
charter  of  the  corporation  gives  that  power  to  the  Board  of 
Internal  Improvements,  and  Chapter  122,  of  the  Acts  of 
1897,  is  not  restrictive  of  that  power,  but  only  conferred  on 
tJie  Grovemor  and  the  Board  the  power  to  remove  for  cause 
whenever  the  Oovemoi'  becomes  satisfied  that  such  removal 
should  be  made.  That  Act  is  now  amended  so  as  to  deprive 
the  Governor  of  all  power  in  the  matter. 

I  am  not  inadvertent  to  the  fact  that  in  Eliason  v.  Cole- 
man, 86  N.  C,  235,  the  Court,  in  giving  example  of  such 
officers  as  had  been  declared  public  officers,  mentioned  that 
of  the  President  of  the  Western  N^orth  Carolina  Railroad 
Company,  who  had  been  elected  through  the  directors  of  the 
State.  But  the  Court  in  the  last  named  case  mentioned  as 
the  reason  for  including  that  officer  amongst  public  officers 
that  the  Court  had  sustained  an  action  by  that  officer — How- 
erton,  in  Howerton  v.  Pate,  68  N.  C,  548.  Upon  an  exam- 
ination of  the  last  mentioned  case,  it  will  be  seen  that  the 
Court  did  not  decide  that  question,  and,  in  touching  upon  it, 
it  seems  that  the  case  was  decided  more  upon  the  weakness  of 
the  defendant's  title  than  upon  the  strength  of  the  plaintiff's. 
The  Court  said:  "Admit  for  the  sake  of  the  argument  that 
directors  in  a  Railroad  Company  are  not  officers  in  the  strict 
meaning  of  that  term,  but  only  officers  in  a  corporation  in 
which  the  State  has  a  large  interest,  still  the  reason  of  the 
rule  in  Clarh  v.  Stanley,  66  N.  C,  59,  applies  and  destroys 
the  foundation  upon  which  the  defendants  have  built." 

The   defendants   there,   were   claiming   under   legislative 
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appointment  and  the  plaintiffs  under  the  appointment  of  the 
Executive.  The  plaintiffs  in  this  action,  although  they  are 
not  public  officers,  can  yet  maintain  the  action  by  a  statute 
permitting  it — Subsection  1,  of  Section  607,  of  The  Code. 
T  think  the  jud^^ment  below  should  be  affirmed. 

Clahk,  J.,  dissenting.  About  two-thirds  of  the  capital 
stock  of  the  Atlantic  and  North  Carolina  Railroad  Company 
is  owned  by  the  State  of  North  Carolina,  and  the  amendment 
to  its  charter  enacted  in  1854-5,  provides  (Section  4)  that 
the  stockholders  shall  elect  four  directors,  and  the  other  eight 
of  its  twelve  directors  shall  be  appointed  annually  and  be 
removable  by  the  Board  of  Internal  Improvements.  The 
Code,  Section  1688,  provides  that  the  Board  of  Internal 
Improvements  shall  consist  of  the  Governor  ex  officio,  and  ^*of 
two  commissioners  to  be  appointed  biennially  by  the  Grov- 
ernor,  with  the  advice  of  the  Senate,  any  two  of  whom  shall 
constitute  a  board  for  the  transaction  of  business,  and  in  case 
of  vacancies  occurring  in  the  Board,  the  same  shall  be  filled 

by  the  other  members."     The  General  Assemblv  by  an  Act 

»,•  t.»     ./ 

ratified  on  the  10th  of  February,  1899,  repealed  the  above 
Section  1688,  of  The  Code,  and  substituted  for  it  an  enact- 
ment that  the  Board  of  Internal  Improvements  shall  consist 
of  nine  members,  one  from  each  Congressional  District,  to  be 
elected  bv  the  General  Assembly.  On  Februarv  12th  the 
new  Board  of  Internal  Improvements  were  thus  elected,  they 
met  on  February  24th,  and  by  virtue  of  the  aforesaid  provi- 
sion in  the  charter  removed  the  eight  State  Directors,  thus 
removing  also  the  President,  as  the  charter  requires  that  he 
be  a  director,  and  appointed  eight  others  as  Directors,  who 
met  on  February  28th,  with  two  of  the  Directors  elected  by 
the  stockholders,  and  chose  one  of  their  number  President. 
These  are  the  plaintiffs  in  this  action,  and  the  defendants  are 
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the  eight  State  Directors  appointed  by  the  former  Board  of 
Internal  Improvements,  together  with  one  of  the  directors 
elected  by  the  stockholders,  who  adheres  to  them.  This 
action  is  for  possession  and  control  of  said  railroad,  and  for 
the  offices  of  President  and  Directors,  which  the  defendants 
refuse  to  surrender. 

It  is  conceded,  and  indeed  is  beyond  controversy,  that  the 
L^islature  conld  repeal  Section  1688  of  The  Code,  and 
abolish  the  former  Board  of  Internal  Improvements,  and  that, 
being  legislative  offices  the  General  Assembly,  by  virtue  of  the 
constitutional  amendment  of  1875,  can  elect  the  new  Board 
of  Internal  Improvements  itself.  Ewart  i\  Jones,  116  N.  C, 
570. 

But  it  is  contended  that  the  old  Board  of  Internal  Improve- 
ments having  been  appointed  on  March  8,  1897,  under  an 
Act  providing  for  their  appointment  "biennially,"  could  not 
be  replaced  by  a  new  Board  till  after  March  8,  1899,  and 
therefore  the  removal  of  the  eight  State  directors  and  the 
apj>ointmeiit  of  eight  others  in  their  stead  by  the  new  Board 
on  February  24,  1899,  is  null  and  of  no  effect,  and  for  that 
the  defendants  rely  upon  IJoke  v.  Henderson,  15  N.  C,  1, 
(decided  in  1833).  That  decision  holds  that  while  the  Leg- 
islature can  abolish  anv  office  whose  term  is  not  fixed  by  the 
Constitution,  it  can  not  change  the  occupants  of  the  office  if 
the  office  is  not  abolished,  provided  it  is  an  office  with  pay. 
But  it  also  holds  that  if  no  pay  is  attached,  the  Legislature 
can  change  the  officer  without  abolishing  the  office  (p.  21),  for 
the  reason  therein  given,  that  where  there  is  any  pay  attached 
the  officer  has  a  private  interest  in  such  office  "to  the  extent  of 
his  emoluments"  (p.  18),  and  his  right  thereto  is  property  of 
which  he  can  not  be  deprived  unless  the  office  is  abolished. 

Now,  under  Section  1688,  the  Governor  serves  ex  officio, 
and  without  compensation,  on  the  Board  of  Internal  Improve- 
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ments ;  it  is  no  part  of  his  duty  as  Governor  conferred  on  him 
by  the  Constitution,  but  is  simply  an  honorary  appointment 
conferred  on  him  by  legislative  enactment,  and  therefore 
under  "Hoke  v.  Henderson'  it  is  clear  such  duty  can  be 
taken  from  him,  not  only  by  abolishing  the  office  of  director 
of  Internal  Improvements,  but  by  legislative  enactment  even 
when  the  office  is  continued.  But  the  other  two  directors  get 
three  dollars  for  each  day  they  were  in  session,  and  as  it 
apears  from  the  Auditor's  reports  (of  which  official  state- 
ments made  by  authority  of  law,  the  Courts  take  judicial 
notice),  that  this  Board  sit-s  on  an  average  only  one  or  some- 
times two  days  per  year,  and  has  therefore  a  salary  of  $3  per 
year,  or  at  the  most  $6  per  year,  it  is  claimed  that  the  Leg- 
islature was  powerless  to  abolish  the  old  Board  and  substi- 
tute a  new  Board  of  nine  elected  by  themselves,  to  take 
charge  of  this  great  property  of  the  State,  till  after  the  term 
of  the  two  old  directors  had  expired.  It  is  extremely  improb- 
able that  the  old  Board  would  have  held  another  meeting 
before  March  8th,  or  that  they  have  lost  one  cent  of  emolu- 
ment,  which  alone  Hoke  v,  Henderson  protects,  yet  for  that 
possibility  of  that  infinitessimal  salary  we  are  asked  to  set 
aside  a  solemn  x\ct  of  the  Legislature  in  providing  for  the 
management  of  a  great  State  property.  It  is  true  that  if 
the  salary  and  not  the  public  interest  is  the  test,  a  small  sal- 
ary is  as  sacred  as  a  large  one,  but  this  emphasizes  the  logi- 
cal result  of  the  doctrine  that  the  salarv  of  the  officer  takes 
precedence  of  the  right  of  the  people  to  change  the  control 
of  their  State  institutions. 

'Let  us  look  this  proposition  squarely  in  the  face:  The 
statute  (Code,  Section  1688)  directed  the  appointment  of 
these  two  directors  biennially,  conferred  on  the  Board  the 
power  to  fill  up  vacancies  occurring  in  their  own  body,  and 
to  appoint  the  Directors  (Section  1718)  for  the  St^te  in  all 
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corporations  in  which  the  State  shall  hold  stock,  and  "shall 
have  charge  of  all  the  State's  interest  in  all  railroads,  canals 
and  other  works  of  internal  improvements,  and  also  all  public 
buildings  which  are  the  property  of  the  State."  The  charter 
of  the  Atlantic  and  ^orth  Carolina  Railroad  Company  also 
provides  that  the  eight  directors  on  the  part  of  the  State  shall 
be  appointed  by  the  Board  of  Internal  Improvements.  Now, 
if  by  reason  of  their  receipt  of  compensation,  averaging  three 
dollars  per  year,  the  Directors  of  the  Board  of  Internal 
Improvements  are  beyond  legislative  change  imtil  after  the 
lapse  of  their  term  of  two  years,  then  if  the  Legislature  had 
written  in  the  Act  "fifty  years"  instead  of  "biennial"  as  the 
term  of  office,  inasmuch  as  a  part  of  their  office  is  to  fill  up 
vacancies  in  their  own  bodv  from  time  to  time,  and  the 
appointment  of  Directors  for  the  State  by  them  is  provided  in 
the  charter  of  the  Railroad  Company,  it  follows  that  for  fifty 
years  a  self  perpetuating  body  could  control  this  great  work 
in  which  the  people  of  the  State  have  invested  $2,000,000, 
and  no  Legislature  for  60  years  could  in  any  way  control 
the  State's  interest  therein  because  the  members  of  said  Board 
of  Internal  Improvements  have  $3  a  year  salary,  and  hence 
have  a  "property"  in  their  offices,  though  it  would  be  entirely 
otherwise  and  the  incumbents  of  the  office  could  be  changed  at 
the  will  of  the  Legislature,  if  this  onerous  duty  (usually  one 
day's  session  per  year)  had  been  devolved  upon  its  members 
without  pay. 

If  this  is  a  correct  interpretation  of  ''Hoke  v.  Henderson^ 
the  absurdity  of  that  decision  is  so  palpable,  and  its  direct 
conflict  with  provisions  of  both  State  and  Federal  Constitu- 
tions is  so  clear  that  it  should  no  be  deemed  authority  for  a 
moment,  yet  it  is  upon  this  construction,  with  its  inevitable 
reductio  ad  dbsurdam  that  rests  the  right  of  the  defendants  to 
set  at  defiance  the  will  of  the  people,  as  expressed  by  their 
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chosen  representatives,  in  reference  to  the  management  of  a 
property  in  which,  as  appears  from  the  record,  the  State  hat 
invested  $2,000,000.  The  $2,000,000  the  people  have 
invested  in  the  property  is  outweighed  by  the  $3  per  year 
which  two  oflSceholders  have  been  receiving,  and  of  which 
^'property"  it  is  said  they  must  not  be  deprived ! 

It  is  clear  that  if  a  biennial  office  can  keep  the  people  from 
touching  the  management  of  the  property  for  two  years,  an 
office  for  100  years,  with  power  given  the  Board  of  Internal 
Improvements  in  Section  1688  of  filling  vacancies  in  their 
own  body,  would  deprive  the  people  from  taking  the  manage- 
ment into  their  own  hands  for  one  hundred  years. 

Once  concede  that  a  Legislature  by  giving  a  term  of  two 
years  or  four  years  to  officers  put  in  charge  of  State  property 
or  State  institutions  can  deprive  the  State  of  taking  charge 
again  by  an  Act  of  the  next  Legislature  then  it  can  deprive  not 
only  tlie  next  Legislature,  but  the  next  ten  Legislatures  or  the 
next  fifty  Legislatures  from  doin^  so.  It  is  suggested  that 
the  Constitution  forbids  perpetuities  and  hereditary  offices, 
but  an  office  for  20  years  or  for  50  years  (with  power  given 
the  Board  by  Section  1688  of  filling  its  own  vacancies)  is  not 
hereditary,  nor  is  it  a  perpetuity  especially  when  almost  every 
charter  is  for  99  years.  Besides  where  is  the  constitutional 
provision  giving  the  Court  power  to  prescribe  the  number  of 
years  which  the  Legislature  must  not  exceed  in  fixing  the  term 
of  an  office  ?  Or  the  Legislature  might  simply  fill  the  offices 
**for  life,"  as  was  the  case  with  die  defendant  in  Hoke  v. 
Henderson,  and  for  the  life  time  certainlv  of  the  office  holders 
(if  any  salary,  if  only  $3  a  year,  is  attached)  the  State  will 
be  powerless  to  resume  control  of  its  own  property  and  its  own 
institutions.  The  taxpayers  can  have  the  privil^e  of  pay- 
ifig  the  expenses,  but  a  temporary  Legislature  elected  to  sit  for 
60  days  can  appoint  office  holders,  who,  as  long  as  they  live 
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must  control  the  State's  institutions  on  the  ground  (not  to  be 
found  in  the  Constitution)  that  the  rijjjht  of  an  oflSce  holder  to 
his  salary  is  a  contract,  and  that  the  State  can  not  abolish  his 
office  or  get  rid  of  him  unless  it  permanently  abolishes  the 
institution  to  which  the  office  is  attached  or  at  least  does  not 
re<jreate  it,  or  one  similar  to  it,  at  the  same  session.  Wilson 
V.  Jordan,  at  this  term. 

But  Hoke  V.  Henderson  does  not  justly  bear  the  construc- 
tion placed  upon  it  by  the  defendants.  That  case  was  decided 
in  1833  not  very  long  after  the  Dartmouth  College  case  had 
held  that  a  charter  of  a  corporation  was  not  a  privilege  but  a 
contract,  and  if  granted  by  one  L^islature  could  not  be 
repealed  by  another.  The  irretrievable  ruin  that  would  have 
been  wrought  by  that  decision  if  allowed  full  sway  had  not 
then  been  perceived.  North  Carolina  had  not  then  been 
roused  to  protect  herself  from  it,  as  she  has  since  done  by 
inserting  in  her  Constitution  Article  VIII,  Section  1,  that  all 
charters  may  be  altered  from  time  to  time  or  repealed,  by  the 
Legislature — a  course  which  other  States  have  pursued. 
Henderson  was  Clerk  of  the  Superior  Court,  and  held  for  life. 

All  the  Courts  wiye  at  that  time  of  legislative  creation,  and 
though  the  terms  of  the  Judges,  imlike  Henderson's,  were 
prescribed  by  the  Constitution  to  be  for  life,  it  seemed  to  the 
Court  bad  public  policy,  as  indicated  in  their  opinion,  that 
the  Legislature  should  put  another  person  in  Henderson's  lif(* 
office,  without  abolishing  his  office.  This  is  said  without 
reflecting  in  the  remotest  degree  upon  the  members  of  that 
distinguished  Court,  but  to  call  attention  to  the  different 
standpoint  as  to  public  policy  which  they  occupied  at  a  time 
when  even  the  Courts  were  of  legislative  origin  and  without 
the  present  constitutional  guarantees. 

The  Court,  under  such  circumstances,  held  thai  an  offic^ 
created  by  le^slative  enactment  is  not  a  public  agency,  revoca- 
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ble  at  will  of  the  power  creating  it  (as  is  held  everywhere  else) 
but  that  it  was  a  contract,  and  therefore  property  to  the  extent 
of  the  salary,  for  it  is  expressly  held  that  if  no  salary  is 
attached  the  office  can  be  transferred  by  the  Legislature  to 
another.  Indeed  on  page  18  it  is  said  "to  the  extent  of  the 
emolument  it  is  private  property."  And  on  page  22  it  is  said 
that  "the  transfer  of  the  emoluments"  is  the  loss  or  injury 
sustained  by  the  officer.  These  are  not  mere  disconnected 
expressions,  but  the  very  basis  upon  which  the  opinion  rests. 
Though  the  Court  held  that  it  is  property  it  is  a  singular  kind 
of  property,  for  it  further  held  that  the  Legislature  could 
abolish  it,  that  the  Legislature  could  at  will  increase  or  dimin- 
ish the  duties  or  reduce  its  compensation  (so  it  did  not  starve 
the  incumbent  out),  that  though  property,  its  holder  could  not 
sell  it  or  assign  it — ^very  singular  attributes  for  proper^. 
Another  striking  feature  of  the  decision  is  that  the  Court 
intimates  that  the  proper  tenure  of  office  is  for  life,  giving  as 
a  reason  (p.  23)  that  if  an  office  is  conferred  for  an  absolute 
term  of  years,  upon  the  death  of  an  incumbent  during  his 
term  his  office  would  go  to  his  executors  or  administrator, 
"and  an  incompetent  person  might  be  introduced  into  it"  A 
decision  with  these  features  can  not  be  held  entirely  sacred  or 
flawless.  Nowhere  else  has  it  ever  been  held  by  any  Court 
in  any  country,  at  any  time,  that  there  was  or  could  be  private 
property  in  a  public  office  which  is  created  pro  commodo 
populi — ^for  public,  not  private,  benefit,  Black  Const.  Pro., 
Section  95,  and  cases  there  cited.  The  Court  rested  its  rul- 
ing to  that  effect  in  Hoke  v,  Henderson  upon  the  ground  that 
there  is  a  contract  with  the  office  holder  for  his  salary,  since 
it  expressly  excludes  offices  without  salary.  Since  then  the 
foundation  of  the  decision  is  the  contract  for  the  salary,  it 
necessarily  follows  that  the  true  construction  of  Hoke  v.  Hen- 
derson,  is  that  if  the  officer  is  removed  without  abolishing  his 
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office,  his  grievanoe  is  for  breach  of  the  contract  for  "the 
transfer  of  the  emoluments"  as  is  expressly  said  (p.  22),  and 
as  by  virtue  of  the  XI  Amendment  to  the  Constitution  of  the 
United  States,  the  State  can  not  be  sued  and  forced  to  per- 
form any  contract  whatsover,  the  office  holder  has  his  sole 
remedy  by  petition  in  the  Supreme  Court  under  Article  IV, 
Section  9,  of  the  Constitution  of  North  Carolina.  The  only 
property  of  which  the  defendai^t  could  be  deprived  (since  the 
decision  held  that  it  did  not  apply  to  offices  without  a  salary) 
is  the  contract  of  the  State  to  pay  a  salary  and  to  grant  a 
mandamus  against  the  State  to  restore  the  officer  that  he  may 
draw  his  salary  would  be  to  do  by  indirection  what  the  Court 
can  not  do  directly,  to-wit:  give  the  removed  office  holder 
judgment  against  the  State  for  the  emoluments  of  the  office. 
When  the  term  of  office  is  fixed  by  the  Constitution  the  Legis- 
lature can  not  interfere  with  it,  not  because  it  is  property, 
not  because  there  is  any  contract  by  the  State,  to  pay  the 
salary,  but  because  by  the  organic  law  the  Legislature  is 
disabled  from  legislating  in  r^ard  to  it,  there  is  that  express 
limitation  put  upon  its  power,  not  by  any  judicial  construc- 
lion,  but  by  the  will  of  the  sovereign  people.  Constitutional 
offices  are  mere  public  agencies  like  all  others,  but  they  are 
made  irrevocable  by  the  Legislature.  They  can  be  and  have 
been  revoked  by  the  people  in  Convention  as  in  this  State  in 
1*68.  .  In  a  Republic  every  office  holder  from  the  highest  to 
the  lowest  is  strictly  and  truly  a  mere  public  servant 

There  is  this  striking  difference  between  Hoke  v.  Hender- 
s<^>n  and  cases  like  the  present,  and  State  Prison  v.  Day  (at 
this  term),  which  has  not  heretofore  been  mentioned.  In 
Hoke  V.  Henderson,  the  defendant  was  Clerk  of  the  Superior 
Court.  He  received  no  pay  from  the  State,  and  his  only 
emoluments  were  fees  from  individuals  for  services  to  be  ren- 
dered in  his  office,  and  the  Court  may  have  thought  that  the 
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only  way  to  get  them  was  for  him  to  remain  in  office.  But  in 
caaes  like  the  present  and  the  Day  case,  the  salary  c(»ne6 
emtirely  from  the  State,  and  to  put  the  officer  back  after  the 
State,  thongh  the  Legislature  has  passed  an  act  which  remove 
him,  is  in  effect  an  action  against  the  State  to  compel  the 
State  to  pay  him  a  salary,  and  for  the  Courts  (as  said  above), 
to  do  by  indirection  what  they  are  forbidden  to  do  directly. 
Henderson's  was  a  county  office,  and  counties  can  be  sued. 
The  officers  removed  in  this  case  and  in  the  Day  case  are 
State  officers,  and  to  reinstate  them  is  in  effect  a  judgment 
against  the  State,  which  no  court  has  power  to  render. 

In  Caldwell  v.  Wilson,  121  K^.C,  at  page  468,  Mr.  Justice 
DotroLAS  calls  a  halt  as  to  the  extension  of  Hohe  v.  Hender- 
son, and  well  says  the  varied  and  extraordinary  claims  made 
thetreunder  and  the  fact  that  we  are  the  only  State  in  theUnion 
recognizing  the  doctrine,  may  well  cause  us  to  pause  and  con- 
sider if  we  have  not  carried  it  to  its  fullest  legitimate  extent. 
If  this  is  to  remain  a  government  "of  the  people  and  for  the 
people,^'  it  must  continue  to  be  a  government  *T)y  the  people," 
and  it  is  of  the  last,  of  the  highest  and  most  solemn  import- 
ance that  the  will  of  the  people  as  to  governmental  matters 
shall  be  expressed  by  their  representatives  in  the  law-making 
department  of  the  government,  and  that  when  so  expressed, 
the  action  of  the  Legislature  shall  be  subject  to  review  in  every 
instance  and  in  all  mattters  by  the  people  themselves  through 
the  next  or  any  succeeding  Legislature,  and  no 
Legislature  can  postpone  that  review  of  their  con- 
duct by  filling  an  office  (or  doing  any  other  act), 
for  a  term  that  is  fixed  beyond  change  by  the  succeeding 
Legislature.  The  Constitution  alone  can  place  limits  upon 
legislative  power.  The  Constitution  nowhere  restricts  the 
power  of  a  Legislature  to  review,  repeal  or  change  the  action 
of  any  preceding  Legislature  in  any  particular.  When  Chis- 
holm  V.  Georgia  seemed  to  do  so  as  to  State  indebtedness,  the 
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Eleventh  Amendment  to  the  United  States  Constitution  set 
the  people  free ;  and  when  the  Dartmouth  College  case  limited 
legislative  power  as  to  corporations,  the  new  provision  in  the 
State  Constitution  (Article  VIII,  Sec.  1),  removed  the 
restriction  as  to  all  charters  granted  since  its  adoption,  and 
if  a  construction  can  be  placed  upon  ^^Hoke  v.  Henderson/^ 
which  will  limit  the  freedom  of  each  IjCgislature  to  review, 
repeal  or  change  any  action  of  a  preceding  L^slature  because 
it  may  interfere  Avith  the  salary  of  an  office  created  by  legisla- 
tive enactment,  then  either  that  construction  should  be  re- 
jected or  the  decision  itself  overruled,  as  has  been  the  fate 
of  many  another.  Hoke  t\  Henderson  is  no  more  sacred 
than  any  other  decision.  The  sacredness  is  in  preserving  to 
the  people  the  fullest  liberty  in  legislating  in  regard  to  the 
institutions  and  the  property  of  the  State,  and  in  all  mat- 
ters which  can  come  within  the  law-making  power  of  a  free 
people,  and  in  always  maintaining  the  right  of  the  people  to 
pass  upon  the  action  of  their  representatives  through  the 
next  or  any  succeeding  Legislature. 

The  $3  per  year  paid  two  of  the  members  of  the  Board 
of  Internal  Improvements  can  not  have  the  effect  to  prohibit 
the  State  from  abolishing  the  Board  and  creating  a  new 
Br»ard  of  nine  members  to  take  charge  of  its  investment  of 
two  million  dollars  in  the  Atlantic  and  Xorth  Carolina  Rail- 
road whenever  the  Legislature  may  see  fit.  It  did  see  fit  to 
do  so  on  February  10,  1899,  and  I  can  find  no  authority  con- 
ferred on  this  Court  to  set  aside  and  declare  null  that  action  of 
tho  General  Assembly. 

FuRCiiEs,  J.,  concurring.  In  considering  this  case  in  con- 
fi-ronce,  tlie  discussion  took  a  much  wider  range  than  that 
taken  by  counsel  who  argued  the  case.  I  shall  be  compelled  to 
notice  some  of  the  matters  thus  called  to  our  attention,  which 
seem  to  have  influenced  a  part  of  the  Court,  in  order  that  I 
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may  answer  them,  if  I  can.  And  I  do  not  mean  by  this,  that 
I  propose,  in  this  concurring  opinion  to  notice  all  the  argu- 
ments advanced  by  my  dissenting  brethren;  many  of  them 
to  my  mind,  were  too  discursive  and  too  speculative  in  their 
character,  to  be  answered,  or  to  require  an  answer.  Many 
of  them  are  statements  as  to  facts  that  do  not  appear  from 
tlie  record,  and  it  seems  to  me  were  not  proper  to  be  consid- 
ered in  determining  a  purely  legal  question.  For  instance,  it 
was  stated  that  the  State's  interest  in  the  Atlantic  and  North 
Carolina  Railroad  Company  is  worth  $2,000,000.  This  does 
not  appear  in  the  record,  and  I  don't  know  what  it  is  worth. 
But  I  see  from  a  published  statement  made  by  Treasurer 
Worth  on  the  27th  of  April,  1899,  that  it  is  worth  $263,820. 1 
do  not  see  what  difference  it  makes  in  deciding  the  question  of 
law  involved  in  this  case,  whether  it  is  worth  $2,000,000  or 
$253,320. 

It  was  stated  that  the  Board  of  Internal  Improv^nente 
had  only  drawn  $3  each  for  the  years  1897  and  1898.  Thi? 
does  not  appear  in  the  record,  and  upon  what  authority  it 
was  stated  I  do  not  know;  but  whether  it  was  true  or  not, 
it  seems  to  me,  to  be  a  matter  that  we  cannot  consider,  as 
it  does  not  appear  in  the  record.  And  if  it  did  appear  in 
the  record,  it  could  not  influence  my  opinion  upon  the  ques- 
tion of  law  involved  in  the  case. 

The  law  as  it  stood  before  February,  1899,  created  a 
"Board  of  Internal  Improvements,"  who  held  their  offices 
from  the  8th  of  March,  1897,  for  a  term  of  two  years. 
This  Board  appointed  eight  directors  for  the  State  in  the 
Atlantic  and  North  Carolina  Railroad  Company,  as  it  wa» 
their  duty  to  do,  and  the  defendants  were  elected  by  these 
directors  and  other  directors,  elected  by  the  private  stock- 
holders of  the  road. 

The  Legislature  on  the  10th  of  February,  1899,  repealed 
section  1688  of  The  Code  and  re-enacted  the  same,  by  giv- 
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ing  themselves  the  power  to  elect  the  Board  of  Internal 
Improvements,  which  they  proceeded  to  do.  The  Board 
elected  by  the  Legislature  met  and  organized  on  the  24th 
day  of  February,  1899,  and  proceeded  to  remove  the  Stat-e^s 
proxy  and  the  old  Board  of  Directors  from  office  and  to 
elect  a  new  Board  of  Directors*  This  new  Board  demanded 
possession  of  the  road,  which  was  refused,  and  this  action 
was  brought 

If  the  new  Board  had  the  right  to  remove  the  old  Board 
and  appoint  directors  on  the  24th  of  February,  1899,  the 
plaintiffs  are  entitled  to  recover,  and  if  they  did  not,  they 
are  not  entitled  to  recover. 

It  seems  to  me  that  the  doctrine  upon  which  the  case  de- 
pends has  been  settled  by  Hoke  v,  Henderson,  15  N.  C,  1 ; 
Wood  V,  Bellamy,  120  N.  C,  212 ;  Penitentiary  v.  Day,  at 
this  term,  Wilson  v,  Jordan,  at  this  term,  and  many  other 
cases.  I  know  that  Hohe  v,  Henderson  is  fiercely  attacked 
by  one  member  of  the  Court,  and  it  is  even  intimated  that 
this  opinion,  delivered  by  Chief  Justice  Ruffin,  Judges  Gas- 
ton and  Daniel,  was  given  under  fear  that  they  might  lose 
their  offices,  if  they  should  hold  that  the  Legislature  could 
remove  an  officer  before  his  term  expired.  I  suppose  if 
there  ever  were  three  judges  on  the  Supreme  Court  Bench 
of  Iforth  Carolina  who  live  and  still  live  in  the  hearts  of 
the  people  and  of  the  legal  profession,  they  were  Ruffin, 
Gaston  and  Daniel :  and  I  must  be  pardoned  for  saying  that 
I  regret  that  anv  such  reason  as  this  should  have  been  as- 
signed  for  the  decision  in  that  case  by  any  successor  of 
theirs. 

But  it  is  further  said  that  these  offices  were  not  lucrative, 
and  the  small  amoimt  of  pay  received  for  their  services  is 
ridiculed,  and  it  is  contended  that  Hohe  v.  Henderson  only 
applies  to  lucative    offices.     The    same   question   was   pre- 
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sented  by  the  facts  in  Wood  v.  Bellamy,  bnt  it  was  not  even 
insisted  on  in  the  argument,  nor  was  it  discnssed  by  the 
Court  rendering  the  opinion,  which  was  concurred  in  by  the 
whole  Court,  constituted  then  as  it  is  now.  Nor  was  this 
fact  (the  smallnoss  of  the  pay  the  Board  received  for  their 
services)  insisted  upon  by  the  learned  counsel  for  the  plain- 
tiff on  the  argument  of  this  case.  I  do  not  mention  this 
with  the  view  of  insisting  that  this  Court  should  not  con- 
sider a  question  of  law  plainly  presented  by  the  r<*cord, 
though  it  may  have  been  overlooked  by  the  ablest  counsel; 
but  it  seems  to  me  that  the  Court  ought  not  to  go  outside  of 
the  record  to  find  facts  to  enable  it  to  present  a  question  not 
insisted  on  by  the  learned  counsel  who  argued  the  caae. 
The  Court  can  not  afford  to  make  itself  their  attornev  in 
the  matter.  But  suppose  it  were  true  (which  is  not  admit- 
ted) that  the  memlx?rs  of  the  Board  of  Internal  Improve- 
uients  have  only  dra^\Ti  $6  each  for  1897  and  1898,  is  this 
to  be  used  against  them  and  they  to  be  turned  out  of  office 
on  that  account?  If  so,  it  would  have  probably  been  better 
for  them  if  they  had  put  their  hands  deeper  into  the  public 
treasury.  I  can  not  agree  to  such  a  proposition;  and  while 
1  do  not.  agree  to  the  proposition  that  there  is  nothing  in  a 
public  office  but  the  number  of  pennies  it  may  put  in  the 
pocket  of  the  officer,  still,  if  it  is  treated  on  this  low  plain, 
T  propose  to  show  that  this  digression  from  the  record  does 
not  help  plaintiff's  case.  I  expect  to  show  this  from  general 
principles  and  also  from  the  case  of  Hoke  v.  Henderson. 

It  seems  to  me  that  it  should  be  conceded  by  this  time 
that  a  public  office  is  property  in  Xorth  Carolina  and  is 
hold  by  t\w  officer  as  by  contract.  To  dispute  this  would  be 
to  dispute  not  only  Hoke  v,  Hendermn,  but  every  case  ever 
dt^cided  by  this  ( 'ourt  involving  the  question,  including  Wood 
V.  Bellamy.     If  it  is  treated  simply  as  a  contract — as  a 
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horse  trade — depending  on  a  pecwniary  consideration,  three 
dollars  would  be  as  effective,  in  the  absence  of  f rand,  as  three 
hnndred  dollars  would  be.  This  proposition,  it  seems  to  me, 
will  not  be  disputed  by  any  good  lawyer.  Then  putting  the 
rights  of  defendants  upon  no  higher  ground  than  that  of  oon- 
tract,  it  seems  to  me  that  plaintiffs  must  fail  in  this  action. 

But  I  said  that  I  did  not  agree  to  the  proposition,  that 
there  was  nothing  in  a  public  office  except  the  number  of  pen- 
nies it  might  produce ;  and  that  I  expected  to  show  that  it  was 
not  so  considered  bv  the  Court  in  Hoke  v.  Henderson.  It 
may  be  that  sentences  may  be  found  in  the  opinion  which 
considered  disconnectedly,  seem  to  sustain  such  proposition,- 
but  when  it  is  all  read  and  considered  together,  in  my  opinion 
it  does  not.  Quoting  from  pages  22  and  23  of  that  opinion,  it 
does  not.  Quoting  from  pages  22  and  23  of  that  opinion,  it 
savs:  "For  the  term  for  which  the  law  assures  the  office  to 
him,  he  claims  and  can  claim  to  continue  to  be  the  agent  of 
the  public,  to  discharge  the  duties  of  the  place,  while  there 
are  duties  remaining  to  be  discharged,  and  he  is  ready, and 
willing  to  perform  them.  Certainly  that  is  not  introduced 
solely  for  the  benefit  of  the  person  holding  those  officer,  but 
upon  the  great  public  consideration  that  he  who  is  to  decide 
controversies  between  the  powerful  and  the  poor,  and  espe- 
cially between  the  government  and  an  individual,  should  be 
independent,  in  the  tenure  of  his  office,  of  all  control  and 
influence  which  might  impair  his  impartiality,  whether  such 
control  be  essayed  through  the  frowns  of  a  bad  man  or 
through  the  adulation  of  an  artful  one,  or  such  influence 
be  produced  by  the  tlireats  of  the  government  to  visit  noncon- 
formity to  their  will, by  depriving  him  of  ofiice,or  rendering  it 
no  longer  a  means  of  livelihood."  Again,  on  page  24,  when 
speaking  of  the  term  of  office,  it  is  said:  '^When  they  did  so 
(fixed  the  term),  it  was  quite  within  their  competency  to 
alter  it  subsequently.  But  such  alterations  must  operate  pros- 
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pectivcly,  and  as  regulations  for  future  appointments  and 
future  enjoyment  As  to  those  to  whom  the  grant  was  made 
for  life,  an  estate,  a  property  vested,  which  can  not  be  divested 
without  default  or  crime." 

Again,  speaking  of  offices  where  the  term  is  not  fixed  by 
the  Constitution,  it  is  said  that  it  was  strongly  urged  in  the 
argument  that  as  the  L^islature  had  the  right  to  fix  the  term 
of  ofH(3e,  the  ofiicer  took  it  with  knowledge  of  that  power  and 
subject  to  the  same.  The  opinion  admits  the  fact  that  the 
Legislature  could  fix  the  term  of  such  oflScers,  but  denies  the 
conclusion  of  law,  and  says:  "The  question  is,  what  is  the 
effect  of  a  grant  for  a  particular  period  ?  Can  the  duration 
be  afterwards  lessened  to  the  prejudice  of  a  grantee?  We 
think  not ;  because  he  acquires  a  property." 

But  I  will  not  quote  further  from  this  great  opinion,  as  I 
think  what  I  have*  quoted  establishes  the  proposition  that  a 
public  office  is  property,  and  that  the  officer  holding  the  same 
has  a  property  therein. 

I  am  therefore  of  the  opinion  that  the  Board  of  Internal 
Improvements  could  not  be  removed  by  Legislation  until 
their  terms  of  office  expired;  that  the  new  Board  had  no 
power  to  remove  them,  and  no  power  to  appoint  the  new 
directors  (the  plaintiffs)  until  after  the  8th  of  March,  1899. 
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ZEB.  V.  WALSER,  Attorney  General  of  North  Carolina,  in  the  name 

of  the  People  of  the  State  of  North  Carolina,  on  the 

relation  of  W.  H.  WILSON  v.  JOHN  Y.  JORDAN. 

(Decided  May  9,  1899). 

Siaiutes    in    Pari    Materia — Unconstitutional    Statutes — 

Criminal  Court  Cleric's  Ofjfice. 

1.  All  Acts  of  the  same  session  of  the  Legislature  upon  the  same 

subject  matter  are  considered  as  one  Act,  and  must  be  con- 
strued together,  under  the  doctrine  of  'in  pari  materia'.  They 
should  be  considered  in  pari  materia,  whether  passed  at  the 
same  session  or  not. 

2.  Where  a  former  Act  has  been  repealed,  or  has  expired  by  its  limi- 

tation, when  it  is  in  pari  materia,  it  must  be  considered  in 
connection  with  the  last  Act,  and  if  necessary,  a  part  of  it. 

3.  Where  there  are  different  Statutes  in  pari  materia,  though  made 

at  different  times,  or  even  where  they  have  expired,  and  not 
referring  to  each  other,  they  shall  be  taken  and  conBidered 
together  as  one  system,  and  as  explanatory  of  each  other. 

4.  The  Acts  of  1899,  viz.:  The  Act  of  27th  February,  entitled  "An 

Act  to  abolish  the  Criminal  Circuit  Court,  composed  of  the 
Counties  of  Buncombe,  Madison,  Ha3rwood,  Henderson  and 
McDowell;*'  The  Act  of  8rd  Mapch,  entitled  '*  An  Act  to  estab- 
lish the  Western  District  Criminal  Court;''  and  the  Act  of  6th 
March,  entitled,  "An  Act  to  abolish  the  Criminal  Circuit  com- 
posed of  the  Counties  of  Buncombe,  Madison,  Haywood,  Hen- 
derson and  McDowell" — must  be  considered  together,  and  are 
in  pari  materia  with  the  Act  of  1895,  chapter  75,  entitled,  "An 
Act  to  establish  a  Criminal  Circuit  Court,  to  be  composed 
of  the  Counties  of  Buncombe,  Madison,  Haywood  and  Hender- 
son/' and  with  the  Act  of  1897,  chapter  6,  amendatory  of  the 
Act  of  1895 — and  being  thus  considered,  the  Acts  of  1899  are 
but  amendments  to  the  Act  of  1895  and  the  Act  of  1897,  and 
do  not  abolish  the  Criminal  Court  of  Buncombe  County. 

5.  Where  a  public  office  is  not  abolished  by  legislation,  the  public 

officer  elected  thereto  has  a  property  in  the  office,  of  which 
he  may  not  be  deprived  by  legislation.  Hoke  v.  Henderson, 
15N.  C,  1. 
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Civil  Action  in  the  nature  of  a  quo  warranto  to  try  the 
right  to  a  public  office,  to-wit,  the  office  of  Clerk  of  the  West- 
ern Criminal  ]>iBtrict  Court  for  Buncombe  County,  tried 
before  Starbuck,  J.,  at  March  Term,  1899,  of  the  Superior 
Court  of  Buncombe  County,  upon  complaint  and  demurrer. 

The  complaint  in  substance  alleges  that,  under  the  Act  of 
1895,  chapter  75,  entitled  "An  Act  to  establish  a  Orinmuil 
Circuit  Court  to  be  composed  of  the  counties  of  BunccmLbe, 
Madison,  Haywood  and  Henderson,"  the  plaintiff,  at  the  gen- 
eral election  in  November,  1896,  was  duly  elected  and  quali- 
fied as  Clerk  of  said  Criminal  Court  for  Buncombe  Oountv 
for  four  years,  and  entered  upon  his  office  on  the  first  Mon- 
day in  December,  1896,  and  that  his  term  was  not  yet  ex- 
pired :  that  the  defendant  under  color  of  an  appointment  by 
the  Judge  of  the  "Western  Criminal  District  Court,"  had 
entered  upon,  usurped  and  illegally  taken  possession  of  his 
office,  and  ejected  him  therefrom,  his  Honor,  the  Judge  mak- 
ing the  appointment,  claiming  to  act  under  the  authority  of 
several  acts  of  the  Legislature  of  1899,  viz.,  the  Act  of  27th 
of  February,  entitled  "An  Act  to  abolish  the  Criminal  Cir- 
cuit Court,  composed  of  the  counties  of  Buncombe,  Madison, 
Haywood,  Henderson  and  McDowell;"  the  Act  of  Marsh 
3d,  entitled  "An  Act  to  establish  the  Western  District  Crim- 
inal Court;"  and  the  Act  of  March  6th,  entitled  "An  Act  to 
abolish  the  Criminal  Circuit,  composed  of  the  counties  of 
Buncombe,  Madison,  Haywood,  Henderson  and  McDowell;" 
tliat  none  of  the  acts,  separately  or  combined,  had  the  legal 
effect  of  abolishing  the  office  which  had  been  given  to  plaintiff 
by  the  people,  and  out  of  which  he  had  been  wrongfully 
ousted,  and  he  asks  to  be  re-instated. 

The  defendant  demurred  t/O  the  complaint,  claiming  the 
office  of  Clerk  by  the  appointment  of  the  judge  under  author- 
ity of  the  Acts  of  the  session  of  1899,  cited  in  the  complaint 
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The  Court  sustained  the  demurrer,  and  rendered  judgment 
dismissing  the  complaint. 

The  plaintiff  excepted  and  appealed. 

Messrs,  V.  S.  Liisk  and  Frank  Carter,  for  plaintiff  (appel- 
lant). 

Messrs.  Moore  &  Moore,  Carter  &  Weaver  and  Shepherd 
&  Bushee,  for  defendant. 

FuRCHEs,  J.,  deliy^s  the  opinion  of  the  Court. 

Clark^  J.,  delivers  dissenting  opinion. 

DouoiiAs,  J.,  delivers  concurring  opinion. 

EuBOHss^  J.  The  Legislature  of  1895,  chapter  76,  eatab- 
liahed  Criminal  Courts  in  Bunoombe,  Haywood,  Henderson 
and  Madison  counties.  These  courts  only  had  criminal  juris- 
diction. It  was  provided  in  that  Act  that  these  counties 
should  compose  a  criminal  circuit,  and  that  there  should  be 
a  judge  elected,  styled  a  Criminal  Circuit  Judge,  who  should 
preside  over  and  hold  these  courts. 

The  Legislature  of  1897  (Chapter  6)  amended  the  Act  of 
1895  by  giving  these  courts  civil  as  well  as  criminal  jurisdic- 
tion, and  by  changing  the  name  to  "Circuit"  instead  of 
"Criminal  Circuit  Courts."  And  the  same  Legislature 
(Chapter  7),  created  a  similar  court  in  McDowell  county, 
with  the  same  jurisdiction  of  those  of  Buncombe,  Henderson, 
Haywood  and  Madison,  and  placed  it  in  the  "Circuit*^  with 
those  counties,  and  to  be  held  by  the  same  judge.  Under 
this  legislation,  these  courts  were  organized,  a  judge  and 
clerks  elected  by  the  people.  The  plaintiff,  being  elected  for 
the  county  of  Buncombe,  gaye  his  bond  and  was  inducted  into 
d£oe  as  Clerk  for  a  term  of  four  years,  which  has  not  ex- 
pired ;  and  the  plaintiff  is  still  entitled  to  this  office,  unless  he 
has  been  removed  therefrom  by  the  legislation  of  1899. 
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The  Legislature  of  1899,  by  an  act  passed  on  the  27th  of 
February,  enacts  as  follows :  ''Section  1.  That  the  Criminal 
Circuit  Court,  composed  of  the  counties  of  Buncombe,  Madi- 
son, Haywood,  Henderson  and  McDowell  be,  and  the  same 
are  hereby  abolished;"  and  it  provides  that  all  the  business 
pending  in  those  courts  be  transferred  to  the  Superior  Courts 
of  their  respective  counties.  That  on  the  3rd  day  of  March, 
four  days  thereaftei,  the  Legislature  passed  another  act,  enti- 
tled "An  Act  to  establish  the  Western  District  Criminal 
Court."  This  act  is  elaborately  drawn,  being  almost  a  per- 
fect copy  of  the  Act  of  1895,  except  as  will  be  pointed  out 
hereafter ;  and  on  the  6th  day  of  March,  three  days  after  the 
passage  of  the  Act  to  "establish  the  Western  District  Criminal 
Court,"  the  Legislature  passed  another  act,  entitled,  "An  Act 
to  abolish  the  Criminal  Circuit  composed  of  the  counties  of 
Buncombe,  Madison,  Haywood,  Henderson  and  McDowelL" 

If  the  Act  of  the  27th  of  February,  1899,  stood  alone,  we 
would  hold  that  it  "abolished"  the  Criminal  Court  of  Bun- 
combe County,  though  it  does  not  say  that  it  abolishes  this 
court  It  says  "that  the  Criminal  Circuit  Court,"  composed 
of  the  counties  of  Buncombe,  Madison,  Haywood,  Hender- 
son and  McDowell,  is  abolished.  If  no  other  act  had  been 
passsed,  re-establishing  this  Court,  the  intention  of  the  Legis- 
lature would  be  manifest,  and  it  would  be  our  duty  to  hold 
that  this  Court  was  "abolished."  If  the  Criminal  Court  of 
Buncombe  County  has  been  abolished  and  not  restored  by  this 
legislation,  the  clerkship  being  but  an  incident  depending  on 
the  existence  of  the  Court,  it  is  also  abolished  and  the  plain- 
tiff has  no  office,  and  no  right  to  maintain  this  action.  If  it  is 
claimed  that  the  Act  of  March  6th  is  the  Act  that  abolished 
this  Court,  then  the  Act  of  March  3d  was  passed  when  plain- 
tiff was  in  office,  and  the  Act  of  March  3d  legislated  him  out 
of  it. 
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The  Act  of  March  3d,  as  we  have  said,  is  almost  an  exact 
copy  of  the  Act  of  the  28d  of  February,  1895,  and,  so  far  as 
the  powers  and  jurisdiction  and  territorial  extent  of  the 
courts,  established  by  the  two  acts  are  concerned,  they  are  the 
same. 

The  Act  of  1899  differs  from  the  Act  of  1895  in  these  re- 
spects: It  is  extended  to  the  Counties  of  Burke, 
Surry,  Yancey,  Forsyth  and  Caldwell.  It  pro- 
vides that  the  Commissioners  of  the  Counties,  included 
in  this  Act,  shall  not  draw  less  than  twelve  nor 
more  than  twenty-four  jurors  for  the  first  week  of  the 
Superior  Courts  embraced  in  this  Criminal  Circuit.  It  pro- 
vides a  Solicitor  to  be  appointed  by  the  judge,  for  the  most 
of  the  Coimties  embraced  in  the  circuit.  It  provides  that 
these  solicitors,  so  appointed  by  the  Judge  of  this  Criminal 
Circuit,  shall  go  into  the  Superior  Courts  and  prosecute  for 
the  State.  It  increases  the  Judge's  salary  from  $1,800  to 
$2,760 ;  and,  while  it  provides  for  the  appointment  of  clerks, 
it  fails  to  provide  that  he  shall  enter  into  bond  for  the  dis- 
charge of  his  duties,  and  it  fails  to  provide  any  fees  for  the 
clerk,  except  as  may  be  provided  in  Section  13  of  the  Act, 
which  is  as  follows :  "That  it  shall  be  the  duty  of  the  Board 
of  County  Conmiissioners  of  each  of  said  Counties  to  pro- 
vide for  the  payment  of  fees  of  the  Solicitor  and  the  fees 
and  compensation  of  the  Clerks  and  the  Sheriffs  of  said 
Counties  respectively,  and  the  pay  of  jurors  and  witnesses 
as  is  now  provided  by  law,  and  all  other  expenses  incident 
to  said  Court,  by  order  on  the  County  Treasurer  of  said 
respective  Counties."  And  it  only  vests  the  Court  with 
criminal  jurisdiction,  as  did  the  Act  of  1895,  before  the 
amendment  of  1897.  If  there  be  other  changes  made  to  the 
Act  of  1895  by  the  Act  of  1899,  they  are  of  minor  impor- 
tance, or  have  escaped  our  attention. 

All  Acts  of  the  same  session  of  the  I/Cgislature  upon  the 
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same  subject  matter  are  considered  as  one  Act,  and  must'  be 
conBtrned  together,  under  the  doctrine  of  ^^In  pari  materia." 
State  r.  Bell,  25  X.  C,  506;  Black  on  Interpretation  of 
Laws,  Section  86;  Endlich  on  Interpretation  of  Laws,  Sec- 
tion 45 ;  20  Tex.,  355.  They  should  be  considered  in  pari 
nuUeria,  whether  passed  at  the  same  session  or  not  Si^ion- 
ton  V.  Lanier,  71  X.  C,  478;  Rhodes  v.  Lewie,  80  N.  C, 

lae. 

Where  a  former  Act  has  been  repealed  or  has  expired  by 
its  limitation,  when  it  is  in  pari  materia,  it  must  be  con- 
sidered in  connection  with  the  last  Act,  and,  if  neoessazy,  a 
part  of  it  Potter's  Dwarris,  190.  "It  certainly  appears 
strange,"  said  Williams,  J.,  in  a  late  case,  "that  when  an 
Act  of  Parliament  is  per  se  ^abolished,'  it  shall  virtually 
have  effect  through  anotlier  Act.  But  in  that  case  the 
former  Act  was  substantially  reenacted.  Reg.  t\  Merioneth- 
shire, 6  Adol.  and  Ellis,  343.  It  does  indeed  seem  to  be 
the  prevailing  doctrine  (and  it  is  more  rational  in  itself  than 
consistent  with  coeval  maxims),  that  where  one  statute  refers 
to  another,  which  is  repealed,  the  words  of  the  former  Act 
must  still  be  considered  as  if  introduced  into  the  latter 
statute."     Potter's  Dwarris,  p.  192. 

In  Rex  V.  Laxdale,  1  Burr.,  446,  it  is  held  (Lord  Mans- 
field delivering  the  judgment  of  the  Court),  "That  where 
there  are  different  statutes  in  pan  materia  though  made  at 
different  times,  or  even  where  they  have  expired,  and  not 
referring  to  each  other,  they  shall  be  taken  and  considered 
together  as  one  system,  and  as  explanatory  of  each  other." 
The  same  doctrine  is  held  in  New  York.  Smith  v.  People, 
47  X.  Y.,  330,  which  is  very  much  in  point 

It  is  now  seen  that  the  Acts  of  the  27th  of  February,  the 
3rd  of  March,  and  the  6th  of  March,  1899,  were  passed  in 
rapid  succession  by  the  same  session  of  the  Le^slature ;  that 
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the  Act  of  March  8rd  is  in  substance  a  reenactment  of  the 
Act  of  1895 ;  that  they  are  in  pari  materia,  and  must  be 
construed  as  one  Act  Thus  considered,  it  becomes  a  mat- 
ter of  judicial  construction  as  to  the  effect  of  this  legislation 
upon  the  office  of  Clerk  of  the  Criminal  Court  of  "Buncombe 
County."  To  enable  us  to  do  this,  it  becomes  necessary  to 
consider  the  whole  Act  of  March  3,  1899,  in  connection  with 
the  other  Acts,  although  some  parts  of  them  do  not  directly 
bear  upon  the  clerkship  of  Buncombe  County,  for  the  pur- 
pose of  properly  imijerstanding  and  construing  them. 

The  third  Section  of  the  Act  of  March  3,  1899,  provided: 
"That  the  said  Courts  shall  have  exclusive  original  jurisdic- 
tion to  inquire  of,  hear  and  try  all  crimes,  misdemeanors 
and  offences,  committed  in  the  Counties  of  Buncombe,  etc" 
This  takes  away  from  the  Superior  Courts  all  original  juris- 
diction in  criminal  cases,  and  it  takes  from  Justices  of  the 
Peace  all  criminal  jurisdiction,  as  they  have  no  appellate 
jurisdiction- — their  jurisdiction  being  only  original.  This 
would  seem  to  be  in  conflict  with  Article  IV,  Section  27,  of 
the  Constitution,  which  expressly  provides  that,  "Justices  of 
the  Peace  shall  have  jurisdiction  of  all  criminal  matters  aris- 
ing within  their  Counties,  where  the  punishment  can  not 
exceed  a  fine  of  fifty  dollars  or  imprisonment  for  thirty 
days."  This  Section  further  provides  "that  in  all  criminal 
matters,  the  party  against  whom  judgment  is  given  may 
appeal  to  the  Superior  Court,  where  the  matter  shall  be 
heard  anew."  It  (the  Act  of  1899)  further  on,  in  the  same 
Section,  provides  that  these  Criminal  Courts  shall  have 
jurisdiction  of  all  these  crimes  and  offences  "fully  and  to 
the  same  extent  as  the  Superior  Courts  of  the  State."  But 
this  does  not  seem  to  limit  their  exclusive  jurisdiction,  but 
to  declare  the  extent  of  their  power,  their  jurisdiction,  to  try 
and  dispose  of  these  matters.     Whether  this  Act  taking  from 
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the  Superior  Court  its  criminal  jurisdiction  as  provided  by 
Section  12,  Article  IV,  of  the  Constitution,  is  in  oonflict 
with  the  Constitution,  it  is  not  necessary  for  us  to  decide  in 
this  case,  and  we  simply  refer  to  Rhyne  v.  Lipscomhe,  122 
N.  C,  650,  and  Cooley  Const.  Law  (6  Ed.),  156.  The 
question  of  apparent  conflict  with  the  Constitution  is  more 
directly  presented  in  the  18th  Section  of  the  Act  which  pro- 
vides that  the  County  Commissioners  shall  draw  not  less 
than  twelve  nor  more  than  24  jurors  for  each  week  of  the 
Superior  Court.  Wo  had  a  jurv  system  here  before,  and 
at  the  time  of  the  adoption  of  all  our  Constitutions — a  grand 
jury  of  18,  and  petit  jury  of  12.  Our  Constitution  and 
judicial  system  must  have  recognized  this  policy — ^this  law 
of  the  organization  of  our  Superior  Courts.  Rhyne  v.  Lips- 
combe  and  Cooley,  supra,  Superior  Courts  are  established 
by  the  Constitution  and  can  not  be  abolished  by  the  Legisla- 
ture. Nor  can  the  Legislature  deprive  them  of  their  right- 
ful jurisdiction.  The  Legislature  may  give  other  Courts  a 
part  of  the  jurisdiction  of  the  Superior  Courts,  but  it  can 
not  deprive  them  of  their  constitutional  jurisdiction.  Here 
are  nine  Counties  where  the  Commissioners  may  refuse  to 
draw  more  than  12  jurors.  It  would  be  impossible  for  the 
Court  to  draw  a  grand  jury  of  18  out  of  a  panel  of  12  jurors. 
But  it  is  said  we  have  provided  a  Criminal  Court  for  these 
Counties,  to  try  criminal  offences.  That  is  so.  But  we 
are  discussing  the  constitutional  question — ^the  right  of  the 
Legislature  to  dismantle  and  disable  the  Superior  Courts. 
If  the  Legislature  has  the  right  to  do  this  in  these  nine  Coiui- 
tios,  it  has  the  right  to  do  so  in  any  other  nine  Counties,  or 
in  all  the  other  Counties  in  the  State.  And  the  fact  that 
they  have  established  a  Criminal  Court  in  these  Counties 
does  not  affect  the  question  of  their  constitutional  power  to 
destroy    the   criminal    jurisdiction    and    usefulness    of   the 
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Superior  Courts.  If  the  Legislature  has  the  power  to  do 
this  in  Counties  where  it  has  established  Criminal  Courts,  it 
has  the  power  to  do  so  in  Counties  where  there  are  no  Crimi- 
nai  Courts.  It  would  seem  that  it  might  divide  the  juris- 
diction between  the  Superior  Courts  and  Inferior  Courts, 
but  it  can  not  destroy  the  constitutional  jurisdiction  of  the 
Superior  Courts. 

But  Section  5,  of  the  Act  of  1899,  provides  that  the  Solic- 
itors of  these  Criminal  Courts,  appointed  by  the  Judge  of 
these  Criminal  Courts,  shall  prosecute  for  the  State  in  the 
Superior  Courts,  and  receive  the  fees,  in  case  of  conviction, 
that  the  Solicitors  of  the  Superior  Courts  are. entitled  to. 
This  would  seem  to  be  in  direct  conflict  with  Section  23, 
Article  IV.  of  the  Constitution,  which  provides  that  "A 
Solicitor  shall  be  elected  for  each  Judicial  District  by  the 
qualified  voters  thereof,  as  is  provided  for  members  of  the 
Greneral  Assembly,  who  shall  hold  oflSce  for  the  term  of  four 
years,  and  prosecute  on  behalf  of  the  State  in  all  criminal 
actions  in  the  Superior  Courts/^ 

These  provisions  of  the  Act — ^some  of  them  so  plainly  in 
conflict  with  the  Constitution — and  the  imperfections  of  the 
Act  in  failing  to  provide  for  any  fees  for  the  Clerk,  and  in 
failing  to  provide  that  he  should  give  bond,  are  referred  to 
for  the  purpose  of  showing  that,  as  an  independent  Act,  it 
would  be  incomplete  and  imperfect  legislation.  But  to 
treat  the  three  Acts  together,  in  pari  materia,  as  it  seems  to 
us  they  must  be  treated  under  the  authorities  we  have  cited, 
thev  then  become  but  amendments  to  the  Act  of  1896.  There 
are  no  clauses  in  these  Acts  but  what  could  be,  and  would  be, 
by  all  the  rules  of  interpretation,  treated  as  amendments  to 
the  Act  of  1895,  except  that  which  declares  that  the  Court  is 
abolished.  This  does  not  make  it  so,  if  it  is  not  so.  Treat- 
ing them  as  amendments  does  not  cure  any  violations  of  the 
Constitution. 
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It  was  declared  in  the  Act  of  1895,  with  regard  to  the 
Insane  Asylum,  that  the  Board  of  Directors  was  abolished, 
and  this  Court  held  that  it  was  not  Wood  v,  Bellamy,  120 
N.  C,  212.  The  Act  of  1899,  with  regard  to  the  Peniten- 
tiary, declared  the  office  of  Superintendent  abolished,  and 
this  Court  held  that  it  was  not.  State  Prison  v.  Day,  at 
this  term.  It  is  shown  by  the  authorities  cited,  and  quoted 
above,  that  these  opinions  are  in  line  with  the  text  writers, 
and  with  English  and  American  adjudications.  Taking  out 
of  these  Acts  the  sentence  that  the  "Court  is  hereby  abol- 
ished," and  everything  else  would  be  properly  construed  as 
amendatory.  Although  these  Courts  were  put  into  a  "Crim- 
inal Circuit"  by  the  Act  of  1895,  and  into  a  "Circuit  Crim- 
inal" by  the  Act  of  1899,  that  makes  no  difference.  The 
Court  of  each  County  embraced  in  the  "Circuit"  is  a  sepa- 
rate and  independent  Court — the  Court  in  one  County  in  no 
way  depending  upon  the  Court  in  another  County.  The  fact 
that  the  Circuit  was  enlarged  and  more  Counties  included  in 
it,  makes  no  difference.  The  Court  in  Buncombe  County 
is  just  the  same  as  it  was  before  other  Counties  were 
include<l.  The  Act  of  1897  put  McDowell  County  in  that 
Circuit,  but  this  did  not  abolish  or  change  the  Criminal 
Court  of  Buncombe  County.  The  Superior  Courts  of  one 
County  have  frequently  been  taken  out  of  one  Judicial  Dis- 
trict and  put  in  another,  and  Judicial  Districts  have  been 
changed  so  as  to  include  more  Counties;  and  this  did  not 
abolisli  the  Court  or  change  the  powers  or  jurisdiction  of 
the  Court  The  fact  that  the  Act  of  1899  did  not  under- 
take to  establisli  civil  jurisdiction,  attempted  to  be  given  by 
the  anicndatorv  Act  of  1S97,  nor  the  fact  that  it  prov^ides  for 
appeals  to  the  Superior  Courts  instead  of  the  Supreme  Court, 
makes  no  difference,  as  these  amendments  had  been  declared 
to  be    unconstitutional    and    void.     Rhyne    v.    Ldpscombe, 
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supra.  If  it  was  desirous  to  make  these  changes  they  were 
the  proper  subjects  of  amendment. 

It  is  claimed  that  the  Court  should  look  for  the  object  to 
be  attained  bv  the  enactment — what  was  the  wrong  and 
vlinr  was  the  intended  benefit  to  be  effected  by  the  legisla- 
tion. But  when  we  apply  this  rule,  and  look  for  the  evil 
under  the  Act  of  1895,  and  the  benefit  to  be  accomplished 
under  ihe  Act  of  1890,  we  find  none,  as  the  Court  imder  the 
Act  of  189^  anu  under  the  Act  of  1899  is  precisely  ihe  same, 
except  as  to  the  personnel  of  the  Clerk.  The  plaintiff  is  out 
and  the  defendant  is  in.  We  can  find  no  reason  for  this 
change,  unless  we  were  to  enter  a  field  of  inquiry  that  we, 
as  a  coordinate  department  of  the  Government,  have  no  right 
to  enter,  and  which  we  have  no  more  disposition  to  enter  than 
we  have  the  ri£:ht  to  do  so.  That  field  of  inquiry  to  us  is  a 
''sealed  book.'' 

So,  finding  that  according  to  the  precedents,  judicial  inter- 
pretation, the  fact  that  the  Act  says  that  it  is  "abolished" 
does  not  make  it  so,  if  the  Act  itself  shows  that  it  is  not,  we 
proceed  with  our  investigation.  And  in  doing  so,  we  find 
the  Act  of  the  3rd  of  March,  referring  to  and  recognizing  the 
Criminal  Courts  established  by  the  Act  of  1895,  the  Act  that 
defendant  claims  to  have  been  "abolished"  by  the  Act  of  the 
27th  of  February,  which  provides  in  Section  22  as  follows: 
"That  all  criminal  causes,  indictments  and  proceedings  by 
scire  facias  or  otherwise  against  defendants  or  witnesses  and 
their  sureties,  now  pending  in  the  Circuit  Courts  of  the 
Counties  of  Buncombe,  Madison,  Haywood,  Henderson, 
McDowell  or  the  Superior  Courts  of  any  of  the  Counties 
composing  said  Western  Criminal  Court,  shall  be  and  are 
herebv  transferred  and  removed  to  the  Western  Criminal 
District  Court  created  by  this  Act." 

Thus  it  is  seen  that  this  Act  recognizes  the  existence  of 
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the  Criminal  Courts  established  by  the  Act  of  1896,  by  pro- 
viding that  all  the  cases  now  pending  in  said  Courts  shall 
be,  and  are  "hereby*'  transferred,  that  is  by  the  Act  of  the 
3rd  of  March,  1899,  to  the  Courts  created  by  that  Act. 

This  Court  being  purely  a  creature  of  legislation  has  no 
functions  or  powers  except  those  given  it  by  the  L^slature. 
It  has  no  Clerk  except  as  given  it  by  legislation.  It  has  no 
Judge  or  other  officer  except  as  given  it  by  legislation.  Its 
officers  have  no  fees  except  as  prescribed  and  fixed  by  legis- 
lation. None  of  its  officers,  witnesss  or  jurors,  except  the 
Judge  and  Solicitor,  have  their  fees  and  compensation  fixed 
by  the  Act  of  1899,  without  referring  to  the  Act  of  1895. 
The  Act  of  1895  prescribed  and  fixed  all  these  fees  and  com- 
pensation. The  Act  of  March  3rd  provides  that  they  shall 
be  the  same  as  now  fixed  by  law.  The  Act  of  1895  is  the 
only  law  fixing  the  fees  of  the  officers  of  this  Court,  and  must 
be  the  law  referred  to  in  the  Act  of  1899. 

We  are  thus  led  to  the  conclusion  that  the  Acts  of  1899 
must  be  considered  together,  and  are  in  pari  maieria  with 
the  Act  of  1895  and  Act  of  1897,  creating  a  Criminal  Court 
in  McDowell  County,  and  putting  it  in  the  Criminal  Cir- 
cuit with  Buncombe  and  other  Counties.  Thus  considered, 
they  are  but  amendments  to  the  Act  of  1895  and  the  Act  of 
1897,  and  do  not  abolish  the  Criminal  Court  of  Buncombe 
County.  And  this  being  so,  the  relator,  Wilson,  is  entitled 
to  his  office  under  the  doctrine  of  Hoke  v.  Henderson,  15 
N.  C,  1 ;  Wood  V.  Bellamy  and  State  Prison  v. Day,  supra,and 
every  other  case  decided  by  this  Court  since  HoJee  v.  Hender- 
son, where  the  question  has  been  involved.  This  case  has 
been  the  pride  of  the  bench  and  of  the  bar  of  this  State  for 
more  than  60  years ;  and  whatever  others  may  say,  we  fiind 
it  to  be  the  settled  law  of  this  State,  based  as  we  believe 
upon  just  principles  and  sound  reasoning. 
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We  have  recently  heard  the  argument  advanced  that  a 
public  officer  has  no  interest  in  the  office,  but  only  in  the 
salary  and  fees  of  the  office.  This  is  new  doctrine  to  us. 
The  salary  and  fees  are  but  incidents  of  the  office,  and  if  one 
has  no  office  he  has  no  interest  in  the  fees.  Take  the  office 
from  its  owner,  and  you  take  from  him  the  fees.  Hoke  v. 
Henderson  recognizes  this  right,  this  property  in  an  officer, 
and  protects  it  as  the  property  of  the  owner.  But  we  do  not 
feel  called  upon  at  this  late  day  to  defend  Hohe  v.  Hender- 
son. It  has  been  defended  by  every  decision  of  this  Court 
from  1833  to  the  present  time. 

From  the  intimations  made  by  a  member  of  this  Court  we 
are  induced  to  say:  that  we  have  discussed  the  legal  ques- 
tions arising  in  this  case  as  they  appeared  to  us;  we  do 
invite  criticism,  we  have  no  right  to  object  to  fair 
criticism,  and  we  do  not  do  so.  If  such  criticism 
shall  be  indulged  in,  as  is  not  just  or  legitimate, 
we  believe  that  an  intelligent  and  learned  profession  will 
discriminate  between  that  which  is  legitimate  and  that  which 
is  not. 

It  has  been  sugc^ested  by  a  member  of  this  Court,  that  the 
Legislature  has  the  power  to  impeach  a  Judge — ^that  it  has 
recently  done  so,  and  that  there  is  no  appeal  from  its  judg- 
ment. Such  a  suggestion  as  this,  has  never  occurred  in  the 
history  of  this  Court  until  now.  This  suggestion  added 
nothing  to  the  strength  of  the  argument  advanced  for  the 
defendant.  Why  it  should  have  been  made,  we  do  not 
know.  But  remembering  our  position  as  members  of  this 
Court,  we  will  not  express  our  sentiments  as  to  such  sugges- 
tions, and  will  only  say  that,  in  our  opinion,  any  member  of 
any  Court,  who  would  allow  himself  to  be  influenced  by  such 
suggestions  is  unfit  to  be  a  judge. 
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There  is  error  and  the  demurrer  should  have  been  over- 
ruled.    The  plaintiflF  is  entitled  to  the  relief  he  demands. 
Error. 

Clabk^  J.,  dissenting.  By  Chapter  76,  Laws  1895,  the 
Legislature  established  "The  Criminal  Circuit  Court  of  Bun- 
come,  Madison,  Haywood  and  Henderson  Counties,*'  said 
Act  providing  among  other  things  "There  shall  be  a 
Clerk  for  the  said  Criminal  Court  for  Buncombe  County," 
to  be  elected  by  the  voters  of  said  County,  and  to  hold  for  a 
term  of  four  years.  The  relator  was  elected  under  said  pro- 
vision at  the  general  election  in  November,  1896,  and  waa 
inducted  into  office  on  the  first  Monday  in  December  of  that 
year.  By  Chapters  6  and  7,  Laws  1897,  the  above  cited 
Act  was  amended  by  adding  McDowell  County  to  those  com- 
posing the  circuit,  conferring  civil  jurisdiction  concurrent 
with  the  Judges  of  the  Superior  Court  in  those  counties  and 
changing  the  title  of  the  Court  to  the  "Circuit  Court  of  Bun- 
combe, Madison,  Haywood,  Henderson  and  McDowell  Coun- 
ties." 

The  General  Assembly,  by  an  Act  ratified  February  27, 
1899,  and  to  take  effect  from  its  ratification,  abolished  ihe 
"Criminal  Circuit  Court,  composed  of  the  Counties  of  Bun- 
combe, Madison,  Haywood,  Henderson  and  McDowell,"  and 
directed  therein  that  all  criminal  causes  pending  in  said 
Criminal  Circuit  Court  should  be  transferred  to  the  Superior 
Court  for  their  respective  Counties,  and  the  Clerks  of  said 
Courts  should  immediately  turn  over  to  the  Clerks  of  the 
Superior  Courts  in  their  respective  Counties  all  records 
belonging  to  their  respective  offices,  and  that  all  crimes  here- 
tofore punishable  before  said  Criminal  Courts  should  be  cog- 
nizable only  before  the  Superior  Courts  of  the  several  Coun- 
ties. As  the  Legislature  had  unquestioned  power  to  abolish 
said  Court  and  the  offices  appurtenant,  and  as  we  can  gather 
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the  legislative  intention  only  from  the  Act  itself,  this  would 

seem  a  very  clear  abolition.     Henceforward  the  Criminal 

Circuit  Court  of  the  five  Counties  was  only  a  memory, 

'*  Like  the  loet  Pleiad. 
Seen  no  more  on  earth  below." 

While  the  exact  title  of  the  abolished  Court  was  not  very 
accurately  recited,  it  was  sufficiently  so,  for  the  description 
left  no  doubt  as  to  what  Court  was  abolished,  and  the  Act 
repealed  *'all  laws  and  clauses  of  laws  contrary  to  this  Act.'^ 
But  out  of  abundant  caution  the  General  Assembly  passed 
another  Act,  ratified  March  6,  1899,  to  abolish  the  Criminal 
Court,  reciting  therein  that  the  above  recited  Acts  establish- 
ing the  Court  and  amendatory  thereto,  to-wit,  Chapter  75, 
Laws  1895,  and  Chapters  6  and  7,  Laws  1897,  were  repealed. 
This  having  been  already  most  effectually  done  by  the  Act 
of  February  27,  the  duplicating  Act  of  the  6th  of  March, 
was  simply  of  no  effect,  most  certainly  it  can  not  be  construed 
as  again  reviving  and  putting  in  life  the  Court  which  had 
been  abolished  on  the  27th  of  February,  for  the  momentary 
purpose  of  again  killing  it. 

On  March  3,  the  Legislature  not  having  increased  the 
number  of  Superior  Court  Districts  as  had  been  proposed, 
evidently  came  to  the  conclusion  (judging  its  motivas  by  its 
enactments,  the  only  course  permissible  to  us)  that  the 
Superior  Courts  of  many  Counties  had  been  overloaded,  and 
proceeded  to  create  an  entirely  new  court.  "The  Western 
Criminal  District  Court,"  and  placed  in  it  the  following 
Counties:  Buncombe,  Haywood,  Burke,  Surry,  Yancey, 
McDowell,  Henderson,  Caldwell,  Madison  and  Forsyth — 
double  the  number  of  Counties  and  covering  more  than 
double  the  territory  of  the  Court  which  had  been  abolished 
February  27.  This  was  held  in  the  very  recent  case  of 
Ward  V.  Elizabeth  City,  121  N.  C,  1,  to  be  sufficient  to 
destroy  the  identity  of  the  two  Courts,  it  being  there  said 
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"the  plaintiff,  who  was  city  attorney  under  an  abolished  cor- 
poration has  no  claim  to  the  salary  of  city  attorney  in  a 
substantially  different  corporation  created  by  the  General 
Assembly,  though  it  embraces  the  whole  of  the  territory  and 
population  contained  in  the  former  corporation,  much  more 
being  added  to  the  new  corporation."  Why  should  this 
Court  be  called  upon  to  overrule  this  most  recent  and  unani- 
mous decision  in  order  to  defeat  the  legislative  will  as 
expressed  in  the  Act  of  February  27.  But  in  many  other 
respects  besides  the  vastly  increased  territory  (now  reach- 
ing down  towards  the  center  of  the  State),  and  the  difference 
in  its  name,  the  Court  created  on  the  3rd  of  March,  differs 
materially  from  that  which  was  destroyed  on  February 
27,  among  these  ether  differences  are :  The  Acts  creating  the 
abolished  circuit  for  five  Counties  purported  to  confer  both 
civil  and  criminal  jurisdiction  and  appeals  were  to  lie  direct 
to  the  Supreme  Court,  while  in  the  new  District  Court,  com- 
posed of  ten  Counties,  only  criminal  jurisdiction  is  con- 
ferred, and  appeals  lie  to  the  Superior  Courts  instead  of  to 
this  Court  It  is  true  this  particular  modification  was  doubt- 
less due  to  decisions  of  this  Court  rendered  in  regard  to  the 
jurisdiction  of  Criminal  Courts,  but  none  the  less  it  is  a 
change  from  the  provisions  creating  the  former  Court 
Then  the  Clerks  and  Solicitors  in  the  Court  abolished  on  the 
27th  of  February  were  elected  by  the  people  of  the  respective 
Counties ;  in  the  new  Court  they  are  appointed  by  the  Judge. 
Under  the  old  Court  there  was  one  Solicitor  for  the  entire 
district ;  under  the  new,  there  is  a  solicitor  for  each  County, 
with  many  new  duties,  and  different  from  those  prescribed 
for  the  Solicitor  under  the  old  court.  There  are  many  other 
differences  between  the  Courts  showing  that  the  Legislature, 
when  it  created  the  new  Court  on  the  3rd  of  March,  did  not 
intend  to  resurrect  and  recreate    the    old    Court    it    had 
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abolished  on  the  27th  of  February,  an  intention  which  was 
further  n^atived  by  the  second  abolition  Act  of  March  6th, 
duplicating  and  reiterating  the  abolition  of  the  old  Court,  yet 
it  is  only  upon  the  ground  that  the  new  Oourt  was  intended 
by  the  Legislature  to  recreate  and  continue  in  force  the  old 
Court,  that  the  Court  can  hold  that  the  old  Court  was  not 
abolished  by  the  Act  of  February  27.  In  Wood  v.  Bel- 
lamy,  120  N.  C,  212,  the  Court  arrived  at  this  intention 
from  the  fact  that  the  abolishing  Act  and  the  recreating  Act 
were  one  and  the  same,  and  that  on  its  face  it  purported  to 
be,  and  in  fact  was,  merely  amendatory  of  the  original  Act 
creating  the  Insane  Asylum,  and  because  there  was  no  sub- 
stantial change,  at  the  most  the  titles  of  a  few  offices  being 
altered,  the  Court  saying  (p.  222),  "There  is  nothing  in  the 
Act  but  the  same  old  offices,  with  changed  names,  with  the 
same  duties,  rights  and  privileges,  as  were  provided  under 
the  old  law."  But  it  is  absolutely  impossible  to  read  the 
Act  of  March  3rd  and  find  therein  or  draw  therefrom  any 
legislative  intention  to  resurrect  and  keep  in  force  a  differ- 
ent Court  embracing  less  than  half  the  territory,  with  dif- 
ferent jurisdiction,  with  officers  selected  in  a  different  mode 
and  with  many  other  differences,  which  had  been  unequivo- 
cally abolished  on  the  27th  of  February. 

There  can  be  no  question  of  the  meaning  of  the  Act  of  the 
3rd  of  March  creating  the  new  Oourt,  but  it  is  suggested  that 
a  different  meaning  can  be  read  into  it  by  reading  it  in  con- 
nection with  the  Act  of  February  27,  as  in  parti  materia, 
on  the  groimd  that  all  Acts  passed  at  the  same  session  of  the 
General  Assembly  are  in  effect  one  and  to  be  construed 
tc^ether.  If  so,  the  subject  matter  is  changed  with  the 
delightful  frequency  to  be  found  elsewhere  only  in  a  dic- 
tionary. But  the  old  fiction  that  all  Acts  are  parts  of  one 
and  the  same  enactment,  like  The  Code  for  instance,  is 
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utterly  untrue  in  fact,  and  is  contradicted  by  the  modem  cus- 
tom of  making  each  Act  take  effect  from  the  date  of  its  rat- 
ification. 

The  Act  of  February  27,  abolishing  the  old  Court,  was 
within  the  power  of  the  General  Assembly  to  enact,  and  the 
Courts  can  only  declare  it  nullified  and  set  it  aside  when  in 
conflict  with  some  provision  in  the  Constitution;  it  can  not 
be  done  by  virtue  of  a  fiction  created  merely  by  judicial  con- 
struction in  the  remote  past  when  Parliament  sat  often  not 
more  than  a  day  or  two  at  a  session — a  fiction  too  which  has 
long  since  been  exploded. 

But  it  is  further  contended  that  the  two  Acts  being  in 
pari  materia  must  be  construed  together.  That  is  "begging 
the  question"  at  issue.  It  is  contended  that  the  two  Acts,  if 
they  could  he  construed  together,  would  be  in  pari  materia 
and  therefore,  being  in  pai'i  materia,  ought  to  be  construed 
together.  They  were  both  passed  at  the  same  session  and 
they  are  both  in  regard  to  Courts,  but  that  does  not  make 
them  in  pari  materia,  A  reading  of  them  shows  that  they 
are  anything  else  than  in  pari  materia.  One  Act  is  abolish- 
ing a  Court  for  five  Counties  having  criminal  and  civil  juris- 
diction ;  the  other  is  an  Act  passed  on  a  different  day  creat- 
ing a  Court  for  ten  Counties,  restricted  to  criminal  juris- 
diction and  with  many  other  features,  some  of  which  are 
above  recited,  distinguishing  it  from  the  Court  which  was 
abolished  on  the  27th  of  Febriiary.  When  two  or  more  Acts 
are  in  pari  materia,  the  Court  will  contrue  them  together 
solely  for  the  purpose  of  ascertaining  the  l^slative  intent, 
but  it  will  never  assume  that  the  Acts  are  in  pari  materia, 
when  they  are  totally  different,  for  the  purpose  of  constru- 
ing them  together,  and  hold  that  because  construed  together 
the  clearly  expressed  and  unmistakable  intent  of  one  Act  is 
negatived  and  set  aside  by  the  other. 
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The  closing  words  of  the  speech  of  the  learned  counsel  of 
the  plaintiff  in  his  argument  to  this  Court  (and  which  is^ 
though  less  distinctly,  set  out  in  his  brief)  summed  up  and 
stated  in  a  compact  form  the  true  ground  on  which  he  relied 
to  bracket  together  the  Act  of  February  27,  and  that  of 
March  3,  in  the  hope  to  get  a  judicial  decree  annulling  and 
setting  aside  Uie  Act  of  February  27,  which  abolished  the 
Court,  and  with  it,  the  office  of  his  client.  Said  he  in  sub* 
stance  and  nearly  in  totidem  verbis,  'When  the  Legislature 
on  Febniary  27  abolished  the  old  Court  it  was  lusting  for 
the  offices  it  furnished,  and  at  that  time  the  L^slature 
intended  to  creat  this  new  Court,  and  this  Court  should  con- 
strue the  two  Acts  together  and  set  aside  the  Act  of  Feb- 
ruary 27,  and  defeat  the  fraud  thus  intentionally  perpe- 
trated upon  my  client."  The  argument  was  frank  and 
stated  the  only  ground  upon  which  the  Act  of  27th  of  Feb- 
ruary can  be  nullified,  or  construed  to  mean  a  continuance  of 
the  plaintiff's  office  when  it  decreed  just  the  opposite — its 
immediate  and  utter  abolition.  If  the  Courts  have  juris- 
diction  of  the  Acts  of  the  Legislature,  can  divine  and  declare 
its  motives,  and  set  aside  an  Act  of  that  greatest  of  the 
departments  of  the  Government  just  as  it  can  pass  upon  the 
bona  fides  of  a  deed  between  individuals,  and  set  it  aside  for 
fraud,  then  the  plaintiff  might  have  ground  to  maintain  this 
action  provided  he  had  introduced  evidence  to  sustain  the 
charge  of  mala  fides,  and  a  jury  had  sustained  his  conten- 
tion, neither  of  which  has  been  done  in  this  case,  and  no 
(^ourt  in  an  English  speaking  community  has  deemed  itself 
vested  with  such  jurisdiction. 

A  frequent  recurrence  to  first  principles  is  essential  to 
the  maintenance  of  liberty.  The  Legislature  is  the  great  and 
chief  department  of  Government.  It  alone  is  created  to 
(^xpress  the  will  of  the  people.     As  said  in  a  recent  opinion 
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by  Faircloth.  C.  J.,  Ewart  v,  Jones,  116  N.  C,  570:  The 
sovereign  power  is  exercised  by  the  Greneral  Assembly,  "Ae 
only  limitation  upon  this  power  is  found  in  the  organic  law 
as  declared  by  the  delegates  of  the  people  in  Convention 
assembled  from  time  to  time."  Whereas  the  two  coordinate 
departments — the  judiciary  and  the  executive — ^have  no 
powers  whatever  except  those  granted  by  the  Constitution  or 
by  the  Legislature,  and  the  last  can  be  resumed  or  with- 
drawn at  the  legislative  will.  The  Legislature  has  all  the 
power  the  people  themselves  have,  except  where  restricted  by 
the  Constitution;  the  Executive  and  Judiciary  have  none 
except  what  is  given  by  the  Constitution.  The  Supreme 
power  in  every  government  of  every  kind  is  the  law  making 
power,  wherever  it  may  be  vested.  With  us  that  power  is 
vested  in  the  people,  who  exercise  it  through  their  repre- 
sentatives in  Congress  and  in  the  several  State  Legislatures, 
subject  to  review  by  the  people  themselves  at  the  next  elec- 
tion, when  they  may  choose  new  representatives  who  can 
repeal  what  has  been  done.  In  no  other  coimtry  than  in  the 
United  States,  not  even  in  those  with  written  Constitutions, 
has  any  Court  claimed  or  exercised  the  power  to  declare  an 
Act  of  the  Legislature  invalid  because  in  conflict  with  the 
Constitution,  and  in  this  coimtry  it  is  conferred  upon  no 
Court  by  any  constitutional  provision.  It  has  been  assumed 
by  the  Courts  upon  their  own  motion,  and  though  it  has  been 
more  or  less  exercised  for  over  one  hundred  vears  no  State 
has  ever  yet  recognized  it  by  inserting  a  provision  in  its  Con- 
stitution empowering  the  Court  to  declare  any  Act  of  the 
Legislature  unconstitutional.  Eminent  statesmen  and 
jurists  have  denied  the  power  and  asserted  that  neither  the 
Executive  nor  the  Legislature  is  bound  by  such  decrees  of 
Courts,  which  they  have  no  constitutional  warrant  to  author- 
ize.    In  truth  this  assertion  of  authority  by  the  Courts  to 
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annul  an  Act  of  the  Legislature  upon  the  ground  that  the 
Court  thinks  it  in  conflict  with  the  Constitution  has  been 
tolerated  rather  than  conceded,  upon  the  reiterated  declara- 
tions of  Courts  that  they  would  never  hold  any  Act  uncon- 
stitutional unless  it  was  plainly  and  beyond  reasonable  doubt 
in  violation  of  the  Constitution.  Notwithstanding  this  tol- 
eration in  the  exercise  by  the  Courts  of  this  power  thus  limi- 
ted, when  recently  the  sudden  change  of  opinion  by  one 
Judge,  set  aside  a  great  public  measure  which  had  been 
passed  by  the  two  houses  of  Congress  and  approved  by  the 
President,  and  thus  transferred  over  $60,000,000  of  annual 
taxes  (of  which  North  Carolina's  share  is  one  and  a  half 
million)  from  those  most  able  to  bear  it,  the  receivers  of  large 
incomes,  and  placed  it  upon  those  least  able  to  bear  it,  the 
laboring  masses,  the  nation  awoke  to  the  immense  liability 
to  abuse  of  this  irresponsible  power  assumed  by  the  Judi- 
ciary, without  any  express  constitutional  warrant,  to  nullify 
and  set  at  naught  the  will  of  the  people  as  expressed  through 
their  constitutional  organs,  their  Legislatures  and  Congress. 
This  is  not  an  auspicious  time  for  the  Courts  to  ^^amplify 
their  jurisdiction''  in  that  direction.  North  Carolina  is  one 
of  the  States  that  has  never  given  its  Executive  even  a  modi- 
fied veto  upon  legislative  action,  and  there  is  nothing  in  its 
Constitution  indicating  any  intention  to  give  the  judiciary 
any  supervision  or  control  over  the  lawmaking  power.  On 
the  contrary,  while  the  Courts  can  not  pass,  in  any  the  most 
remote  degree  upon  the  title  to  his  seat  of  any  member  of 
the  Legislature,  that  body  can  sit  in  judgment  upon  any 
member  of  the  Executive  or  Judiciary  branches  of  the  State 
Government  by  impeachment,  and  remove  him  from  office. 
This  indicates  that  the  ultimate  supervisory  power  is  in  the 
Legislature,  not  in  the  judicial  department. 

The  L^slature  is  the  great  depository  of  power  subject  to 
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review  by  the  people  themselves  at  the  next  election,  as  the 
real  sovereign.  It  only  has  the  power,  which  belongs  to  the 
sovereign  alone,  of  levying  taxes,  of  granting  and  withhold- 
ing supplies,  by  which  power  governments  are  stopped  or 
put  in  motion — the  power  which  alone  subordinates  the  mil- 
itary to  the  civil  authority  and  prevents  usurpation  from  any 
quarter. 

I  would  not  be  understood  as  contending  that  the  power 
which  the  Courts  have  so  long  exercised  (often  for  good, 
sometimes  not)  by  declaring  legislative  Acts  unoonstita- 
tional,  is  invalid.  But  it  is  well  to  recall  that  it  is  not 
derived  from  any  provision  in  the  Constitution,  that  during 
all  this  time  popular  sentiment  has  not  yet  so  far  endorsed 
it  as  to  guarantee  it  by  a  constitutional  amendment,  that  it  is 
not  inherent  in,  nor  necessary  to,  the  Courts  as  none  outside 
of  the  United  States  exercise  it,  and  that  being  thus  without 
constitutional  warrant  every  extension  jeopardizes  its  extinc- 
tion. The  independence  of  the  »Tudiciary  does  not  require 
that  it  shall  have  the  power  to  intervene  in  a  coordinate 
department  and  set  aside  its  actions  as  invalid.  When  this 
is  done,  it  is  upon  other  grounds  than  the  independence  of 
the  Judiciary. 

Prior  to  the  Revolution,  the  only  branch  of  the  Govern- 
ment in  North  Carolina  in  which  the  people  had  a  voice  was 
the  legislative.  The  Executive  and  Judiciary  were 
appointed  by  the  Crown  and  were  oppressive  and  obnoxious. 
As  a  consequence,  when  the  Convention  at  Halifax  in  1776 
framed  our  first  State  Constitiition,  the  Government  was 
made  almost  entirely  legislative.  The  Governor  and  all  the 
State  officers  were  elected  by  the  L^slatiire,  the  Governor 
an4  Treasurer  for  terms  of  one  year,  and  the  Judges  were 
elected  in  the  same  mode  for  life.  This  remained  unaltered 
for  nearlv  60  vears  when  the  Convention  of  1835  amended 
the  Constitution  bv  making  the  Governor  elective  by  the  peo- 
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pie  for  a  term  of  two  years.  The  present  Supreme  Court 
was  created  by  legislative  enactment  in  1818,  and  while  the 
Judges  held  for  life,  their  offices  were  subject  to  be  abolished 
at  any  time  by  legislative  enactment. 

In  1868  the  Governor  and  Chief  Executive  officers,  Secre- 
tary of  State,  Treasurer,  etc.,  were  made  elective  by  the  peo- 
ple for  terms  of  four  years,  and  the  Supreme  Court  was 
made  a  coordinate  department  of  the  Government.  The 
judges  of  the  Supreme  and  of  the  Superior  Courts  were 
made  elective  by  the  people  for  terms  of  eight  years,  but  all 
other  Courts  remained,  as  before,  to  be  created  or  abolished 
at  the  will  of  the  Legislature,  who  could  also  regulate  the 
exercise  of  their  powers  by  all  (Courts  below  the  Supreme 
Court  (Constitution,  Article  IV,  Section  12),  and  power  is 
expressly  reserved  to  the  Legislature  to  abolish  any  of  the 
Superior  Court  judgeships.  Constitution  Article  IV,  Sec- 
tion 10.  The  independence  of  the  Supreme  Court  only 
(and  not  of  the  entire  judicial  department)  is  provided  for. 
Article  I,  Section  8.  From  this  it  will  be  seen  that,  while 
the  Supreme  Court  is  made  independent  of  the  Legislature, 
instead  of  being  a  legislative  creation,  as  theretofore,  there 
is  nothing  which  looks  to  giving  the  Supreme  Court  super- 
visory control  over  the  Legislature  which  voices  the  will  of 
the  sovereign,  subject  to  a  referendum  every  two  years  of 
their  conduct  in  the  election  of  a  new  General  Assemblv  who 
can  pass  upon  and  repeal  any  Act  whatever  of  their  prede- 
cessors, and  no  power  is  given  the  Courts  to  interfere  with 
this  review  and  rejection  by  the  popular  vote  of  the  action  of 
their  agents  in  a  former  General  Assembly.  Whatever  pow- 
ers are  given  the  judiciary  and  executive  are  grants  set  out  in 
the  Constitution.  On  the  other  hand,  the  Legislature  are 
the  agents  of  the  people,  speaking  their  will,  and  only 
restricted  where  the  Constitution  has  limited  their  powers, 
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and  their  actions  are  subject  always  to  review  at  the  ballot 
box.  This  is  our  Government.  In  it  there  is  no  room  for 
a  judicial  hegemony.  The  sovereignty  remains  always  in  the 
people  to  be  exercised  readily  and  promptly.  It  can  not  be 
tied  up  and  put  beyond  their  reach  by  a  60  days'  L^islature 
creating  officers  for  four  years  or  50  years  or  for  life,  and 
putting  them  in  charge  of  the  State  institutions  and  the 
State's  property.  The  emoluments  of  such  office  holders  can 
not  be  more  sacred  than  the  right  of  the  people  to  control 
their  own  Government,  and  to  change  the  management  of 
their  own  property  whenever  they  think  proper. 

In  tlie  present  case,  the  General  Assembly  had  the  unde- 
nied  power  to  pass  the  Act  of  the  27th  of  February,  abolish- 
ing the  Criminal  Circuit  and  with  it  the  plaintiff's  office. 
Beyond  all  controversy  this  was  done  by  that  Act  If  the 
Act  of  the  3rd  of  March,  creating  the  new  Court  is  defective 
in  any  way,  it  does  not  concern  the  plaintiff,  but  the  incum- 
bents of  office  imder  the  new  Court.  There  is  nothing  in  the 
Act  of  March  8  which  refers  in  the  slightest  degree  to  the 
Act  of  February  27,  or  which  by  any  reasonable  construc- 
tion can  be  held  as  indicating  a  legislative  intention  to 
repeal  the  clear  expressions  of  that  Act.  The  only  logical 
ground  is  that  expressed  by  the  counsel  for  the  plaintiff,  that 
the  Act  of  February  27  was  passed  with  the  intention  to 
reenact  the  Court  on  March  3,  with  some  insubstantial 
variation,  and  therefore  the  Act  of  February  27  should  be 
set  aside  as  a  fraud  perpetrated  upon  his  client.  It  is  only 
by  that  process  that  the  Acts  of  February  27  and  March 
3  can  be  put  together  and  construed  in  pari  materia,  for 
there  is  nothing  in  the  face  of  the  Acts  to  indicate  that  the 
Legislature  intended  they  should  be  construed  together.  That 
position  has  not  in  any  respect  been  endorsed  by  this  Court, 
and  unless  it  was,  it  is  clear  to  my  mind  that  the  Act  of 
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February  27,  abolishing  the  plaintiff's  office  is  still  in  full 
force,  and  that  his  Honor,  Judge  Starhuck,  was  correct  in 
sustaining  the  demurrer  to  the  plaintiff's  complaint  upon 
that  ground. 

Douglas,  J.,  concurring.  In  view  of  the  number  of 
important  cases  involving  the  title  of  office  which  we  have 
been  called  upon  to  decide  under  the  principles  laid  down  in 
the  celebrated  case  of  Hoke  v.  Henderson,  (15  N.  C,  1),  I 
deem  it  proper  to  define  my  position  in  a  concurrent  opinion 
where  I  have  greater  latitude  of  expression  than  I  would  feel 
justified  in  using  as  the  mouth  piece  of  the  Court.  I  believe 
it  is  the  unquestioned  right  of  a  Judge  to  express,  in  a  fair 
and  respectful  manner,  his  dissent  or  concurrence  upon 
every  question  that  may  come  before  the  Court  of  which  he  is 
a  member,  and  this  right  I  shall  not  hesitate  to  exercise 
within  the  limitations  of  my  judgment  and  my  conscience. 
This  is  equally  the  right  of  others,  to  whom  I  shall  always 
cheerfully  concede  the  same  absolute  integrity  of  motive  and 
conduct  that  I  claim  for  myself.  In  fact,  I  always  prefer  to 
give  expression  to  my  individual  views  in  a  separate  opinion 
rather  than  inject  them  into  an  opinion  of  the  Court  where 
they  are  unnecessary  for  its  determiuation,  and  thus  force 
my  brethren,  who  freely  concur  in  the  result,  into  an  appa- 
rent concurrence  in  dicta  that  may  not  fully  meet  their 
approval.  There  is  also  danger  that  such  dicta  appearing  in 
the  opinion  of  the  Court  may  subsequently  be  mistaken  for 
the  decision  of  the  Court.  Two  years  ago  when  I  came  upon 
this  Bench,  its  only  new  member,  and  in  every  way  its  junior, 
I  was  at  once  confronted  with  the  class  of  cases  represented 
by  \Yood  v,  Bellamy.  After  the  most  careful  consideration, 
and  certainly  with  no  possible  personal  bias,  I  concurred  with 
a  unanimous  Court  in  the  decision  of  those  cases,  thus  giv- 
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ing  to  the  great  principles  enunciated  in  Hoke  v,  Henderson 
the  deliberate  assent  of  my  judgment  and  my  consoionoe. 
This  assent  I  see  no  reason  now  to  withdraw.  If  it  was  the 
law  then,  it  is  the  law  now ;  and  those  who  now  invoke  thoee 
identical  principles  are  entitled  to  their  equal  protection. 

Fearing,  however,  that  under  the  circumstances  I  might 
have  been  too  much  influenced  by  the  unanimous  opinion  of 
my  brethren  of  the  Court,  I  have  again  carefully  read  Hoke 
V.  Henderson  and  considered  the  principles  therein  involved. 
I  can  truly  say  that  I  can  recall  no  abler  opinion  of  any 
Court,  nor  could  there  be  a  nobler  monument  to  the  memory 
of  the  great  Chief  Justice  who  still  retains  the  admiratioa 
of  our  profession  and  the  grateful  veneration  of  our  people. 
That  opinion  was  delivered  at  the  December  Term,  1833,  of 
this  Court  by  Chief  Justice  Ruffin,  and  concurred  in  by  his 
associates.  Judges  Daniel  and  Gaston.  This  great  Court 
sat  together  unchanged  for  more  than  ten  years,  and  has  had 
no  superior  here  or  elsewhere,  either  in  the  ability  and  integ- 
rity of  judicial  conduct  or  the  purity  of  private  life.  Their 
honored  portraits  hang  above  our  Bench,  and  the  impression 
of  their  features  upon  that  canvas  is  no  clearer  than  the  indel- 
lible  impress  of  their  characters  upon  the  jurisprudence  of 
our  State.  I  deeply  regret  the  suggestion  that  in  this  cele- 
brated case  their  judgment  was  infliienced  by  a  desire  to  pro- 
tect themselves  from  being  legislated  out  of  office  by  a  hostile 
Legislature;  in  other  words,  that  their  most  noted  opinion 
was  not  the  honest  result  of  sincere  conviction,  but  the  ille- 
gitimate offspring  of  moral  cowardice. 

Even  if  they  had  not  been  protected  by  Constitution  safe- 
guards, such  a  suggestion,  appearing  neither  in  the  record 
nor  in  the  argument  of  counsel,  would  be  equally  unjust  to 
them  and  to  any  Legislature  that  could  ever  receive  the  suf- 
frages of  our  people. 
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I  do  not  wish  to  seem  invidious  bv  selecting  one  with  whose 
memory  I  have  so  many  personal  associations,  but  the 
rounded  character  of  Gaston  was  admittedly  the  beau  ideal 
of  a  North  Carolinian.  It  may  well  be  said  of  him  that 
among  the  great  men  of  his  generation,  few  have  left  a  more 
splendid  and  none  a  more  stainless  name.  It  is  the  deliber- 
ate judgment  of  his  countrymen  that  throughout  a  long  and 
distinguished  life,  he  ever  bore  the  trenchment  blade  of 
heroic  manhood  with  the  spotless  shield  of  Christian  chivalry. 
As  far  as  I  am  aware,  that  opinion  has  never  before  been 
questioned,  but  on  the  contrary  has  been  repeatedly  cited  and 
approved,  affirmed  and  reaffirmed,  until  itfl  very  name  has 
become  the  embodiment  of  a  vital  principle.  I  find  it  cited 
with  approval  upon  one  point  or  another  in  the  following 
cases: 

Houston  r.  Bogle,  32  N.  C,  496 ;  State  v.  Moss,  47  N.  C, 
66 ;  Thompson  v.  Floyd,  47  N.  C,  313 ;  Staie  v.  Olenn,  52 
K  C,  321,  327 ;  Cotton  i\  Ellis,  52  N.  C,  545 ;  Barnes  v. 
Barnes,  53  N.  C,  366 ;  Qalloway  v.  Railroad,  63  N.  C,  147 ; 
State  V.  Smith,  65  N.  C,  369 ;  King  v.  Hunter,  65  N.  0., 
603 ;  Clark  v.  Stanley,  66  N.  C,  59 ;  Brown  v.  Turner,  70 
N.  C,  93 ;  Bunting  v,  Oales,  77  N.  C,  382 ;  Vann  v.  Pipkin, 
77  N.  C,  408 ;  Prairie  v.  WoHh,  78  N.  C,  169 ;  Lyon  v. 
Aikin,  78  N.  C,  258;  McNamee  v,  Alexander,  109  N.  C, 
240 ;  State  v.  Gutshall,  110  K  C,  546 ;  Board  of  Education 
r.  Kenan,  112  N.  C,  568;  State  v.  Womble,  112  K  C, 
8<>7 ;  Trotter  v.  Mitchell,  115  K  C,  193 ;  McDonald  v.  Mor- 
row, J 19  K  C,  076;  Wood  v.  Bellamy,  120  N.  C,  216; 
Ward  r.  Elizabeth  City,  121  N.  C,  3;  Caldwell  v.  WiUon, 
121  N.  C,  46h  ;  Miller  v.  Alexander,  122  N.  C,  721. 

In  the  above  list  I  have  included  .those  cases  directly  cit- 
in<2j  it  by  name,  emitting  those  merely  tending  to  suctoin  it. 

In  Ward  v.  Elizabeth  City,  supra,  on  page  3,  Mr.  Justice 
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Clark^  in  delivering  the  opinion  of  the  Court,  says:  ^'The 
only  restriction  upon  the  legislative  power  is  that  after  the 
oflScer  has  accepted  oflBce  upon  the  terms  specified  in  the  Act 
creating  the  office,  this  being  a  contract  between  hinoi  and 
the  State,  the  Legislature  can  not  turn  him  out  by  an  act  pur- 
porting to  abolish  the  office  but  which  in  effect  continues  the 
same  office  in  existence.  This  is  on  the  ground  that  an  ofiSce 
is  a  contract  between  the  officer  and  the  State,  as  was  held  in 
HoJee  i\  Henderson,  15  X.  C,  1,  and  has  ever  since  been  fol- 
lowed in  North  Carolina  down  to  and  including  Wood  v\  Bel- 
lamy,  supra,  though  this  State  is  the  only  one  of  the  45 
States  of  the  Union  which  sustains  that  doctrine."  In 
reviewing  the  list  of  the  Judges  who  wrote  the  above  opinions, 
or  concurred  therein,  we  find  the  names  of  every  Chief  Jus- 
tice who  has  since  presided  over  this  Court,  and  of  all  the 
Associate  Justices,  with  one  or  two  exceptions  before  whom 
the  question  does  not  appear  to  have  been  distinctly  raised. 
None  appear  ever  to  have  questioned  it. 

Had  I  felt  it  my  duty  to  have  dissented  two  years  ago 
from  an  otherwise  unamirtious  Court,  I  would  have  done  so; 
but  T  would  have  felt  awfully  lonesome. 

An  examination  of  the  constitutional  history  of  the  State 
I  think  will  clearly  show  that  the  principles  so  clearly  enun- 
ciated in  Hoke  v,  Henderson  have  not  only  received  the  prac- 
tically unanimous  approval  of  succeeding  Judges,  but  have 
by  direct  implication  been  repeatedly  ratified  by  the  people 
themselves. 

The  following  are  usually  regarded  as  the  fundamental 
constitutions  of  North  Carolina  taken  in  their  chronological 
order:  Charter  of  Queen  Elizabeth  to  Sir  Walter  Raleigh, 
(or  Ralegh,  as  slie  persists  in  spelling  his  name)  dated 
March  25,  1584;  "Charter  of  Carolina,"  dated  March  24, 
1663,  given  bv  Charles  IT  to  the  Duke  of  Albemarle,  Tx>rd 
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Craven,  Lord  Berkley,  Lord  Ashley,  Sir  George  Carteret, 
Sir  William  Berkley  and  Sir  John  Calleton;  the  "Charter 
of  Carolina,"  dated  June  30,  1665,  and  given  by  Charles  II 
to  the  same  parties  with  the  addition  of  the  Earl  of  Claren- 
don; and  "The  Fundamental  Constitutions  of  Carolina," 
dated  March  1,  1669,  and  framed  for  the  Lords  Proprietors 
by  John  Tx)cke  and  amended  by  the  Earl  of  Shaftesburg;  to 
which  may  be  added  the  grant  of  1630  to  Sir  Robert  Heath, 
of  the  nature  of  which  I  know  nothing.  The  Mecklenburg 
Resolutions  of  May  20,  1775,  may  also  be  considered  as 
somewhat  constitutional,  as  they  clearly  enunciate  funda- 
mental pi'inciples,  although  I  am  not  prepared  to  say  to  what 
extent,  if  any,  they  were  ever  binding  or  operative. 

This  brings  us  down  to  the  first  "Constitution  of  North 
Carolina,"  which  was  framed  by  a  "Congress"  elected  and 
chosen  for  that  particular  purpose,  which  assembled  at  Hali- 
fax on  the  12tli  day  of  November,  1776.  This  Constitution 
was  not  submitted  to  the  people  for  ratification,  but  appears 
to  have  met  with  general  acceptance  and  to  have  remained 
unchanged  until  the  amendments  of  1835.  It  was  this  Con- 
stitution whose  provisions  were  construed  in  Hoke  v.  Hen- 
derson. I  have  endeavored  to  make  a  synopsis  of  the  opin- 
ion, but  I  find  that  no  synopsis  of  which  I  am  capable  would 
do  it  justice ;  and  so  I  will  give  only  one  or  two  extracts  taken 
verbatim.  The  original  headnote  is  as  follows:  "A  Clerk 
appointed  under  the  Act  of  1806,  has  an  estate  in  his  office, 
and  although  the  Legislature  may  destroy  the  office  and  by 
consequence  tho  estate  in  it,  yet  the  Act  of  1882,  which  con- 
tinues the  office,  but  transfers  the  estate  in  it  to  another,  is 
unconstitutional  and  void."  Fuller  notes  appear  in  Tour- 
gee's  and  Woniack's  digests.  The  following  extracts  appear 
to  give  the  keynote  of  the  opinion :  "In  the  act  under  con- 
sideration, as  far  as  it  concerns  the  controversy  between  these 
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parties,  there  is  no  ambiguity ;  the  words  are  plain,  the  inten- 
tion unequivocal,  and  the  true  exposition  infallibly  oertain. 
We  can  not,  under  the  pretense  of  interpretation,  repeal  it, 
and  thus  usurp  a  power  never  confided  to  us,  which  we  can 
not  usefully  exercise,  and  which  we  do  not  desire.  Since  the 
meaning  of  the  Act  can  not  be  doubted,  and  according  to  that 
meaning  Mr.  Henderson  had  not,  but  Mr.  Hoke  had  the  right 
to  the  office  of  Clerk  at  the  time  the  Judge  refused  tx>  admit 
the  latter,  the  ground  of  decision  of  the  Superior  Court,  as 
stated  in  the  record,  recurs  before  this  Court,  and  must  now 
unavoidably  he  examined. 

The  Act  transfers  the  office  of  Clerk  from  one  of  these 
parties  to  the  other,  without  any  default  of  the  former,  or 
any  judicial  sentence  of  removal.  The  question  is,  wheth^- 
this  legislative  intention,  as  ascertained,  is  valid  and  effica- 
cious, as  being  within  the  powers  of  the  Legislature  in  tie 
Constitutions  of  the  country;  or  is  mill,  as  being  contrary 
to  and  inconsistent  with  the  provisions  of  those  instruments. 
To  the  determination  of  this  question,  the  judicial  function 
is  competent.  It  involves  no  collateral  considerations  of 
abstract  justice  or  political  expediency.  It  depends  upon 
the  comparison  of  the  intentions  and  will  of  the  people  as 
expressed  in  the  Constitution,  as  the  fundamental  law,  unal- 
terable except  by  the  people  themselves,  with  the  intentions 
and  will  of  the  agents  chosen  under  that  instrument,  to  whom 
is  confided  the  exercise  of  the  powers  therein  delegated  or 
not  prohibited.  Sucli  agents  are  all  public  servants  in  this 
State,  and  the  agency  is  necessarily  subordinate  to  the 
superior  authority  of  the  Constitution,  which  emanated 
directly  from  the  whole  people.  Legislative  representatives 
mav  order  and  enact  what  to  them  mav  seem  meet  and  use- 
ful,  upon  all  subjects  and  in  all  methods,  except  those  on 
which  their  action  is  restrained  by  the  Constitution;  and 
such  order  and  enactment  is  obligatory  alike  on  all  citizens, 
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including  those  who  are  by  a  public  duty  to  execute  the  laws, 
as  well  as  those  on  whom  they  are  to  be  executed.  Courts 
therefore  must  enforce  such  enactments ;  for  they  are  laws 
to  them  by  the  mere  force  of  the  legislative  will.  But  when 
the  representatives  pass  an  act  upon  a  subject  upon  which 
the  people  have  said  in  the  Constitution,  they  shall  not  leg- 
islate at  all;  or  when  upon  a  subject  on  which  tliev  are 
allowed  to  legislate,  they  enact  that  to  be  law  which  the  same 
instrument  says  shall  not  be  law,  then  it  becomes  the  province 
of  those  who  are  to  expound  and  enforce  the  laws,  to  deter- 
mine which  will,  thus  declared,  is  the  law.  Xeither  the 
reasons  whicli  determined  the  will  of  the  people  on  the  one 
hand,  nor  the  will  of  the  representatives  on  the  other,  can 
be  permitted  to  influence  the  mind  of  the  Judge  upon  the 
question,  when  reduced  to  that  simple  point.  His  task  is  the 
humbler  and  easier  one  of  instituting  a  naked  comparison 
between  what  the  representatives  of  the  people  have  done, 
with  what  the  people  themselves  have  said  they  might  do, 
or  should  not  do ;  and  if  upon  that  comparison  it  be  found 
that  the  act  is  without  warrant  in  the  Constitution,  and  is 
inconsistent  with  the  will  of  the  people  as  there  declared,  the 
Court  can  not  execute  the  act,  but  must  obey  the  superior 
law,  given  by  the  people  alike  to  their  judicial  and  to  their 
legislative  agent      ********* 

But  even  these  sanctions  are  not  sufficient  to  overturn  the 
Constitution,  if  the  repugnance  do  really  exist  and  is  plain. 
For  although  the  imputation  is  alt<^ther  inadmissable,  that 
the  Legislature  intend  wilfully  to  violate  the  Constitution, 
and  still  less  that  the  people  themselves  contemplate  violence 
to  the  instrument  consecrated  bv  their  own  voices  aud  the 
consent  of  our  ancestors ;  yet  all  men  are  fallible,  and  in  the 
despatch  of  business,  the  heat  of  controversy,  and  the  wish 
to  effect  a  particular  end,  may  inadvertently  omit  to  scrutin- 
ize their  powers,  and  adopt  means,  adequate  indeed  to  the 
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end,  but  beyond  those  powers.  It  ought  not  to  surprise  that 
such  an  event  should  some  times  happen.  *  *  *  ♦ 
When  unfortunately  such  instances  do  occur,  the  preserva- 
tion of  the  integnty  of  the  Constitution  is  confided  by  the 
people^  as  a  sacred  deposit,  to  the  Judiciary.  In  the  dis- 
charge of  that  duty,  the  approbation  of  the  Legislature  itself 
is  to  be  anticipated;  for  the  principle  of  virtue  which 
restrains  them  froui  a  known  and  wilful  violation  of  it,  will 
induce  them  to  rejoice  at  the  rescue  of  the  Constitution  from 
their  own  incautious  and  involuntary  infraction  of  it.  *  * 
In  other  words,  imblic  liberty  requires  thai  private  property 
should  be  protected  even  from  the  Oovemment  itself.  They 
people  of  all  countries  who  have  enjoyed  the  semblance  of 
freedom,  have  regarded  this  and  insisted  on  it  as  a  funda- 
mental principle.  Long  before  the  formation  of  our  present 
Constitution  it  was  asserted  bv  our  ancestors  on  various  ooca- 
sions ;  and,  in  one  sense,  its  vindication  produced  the  revolu- 
tion. At  the  banning  of  that  struggle,  while  the  jealousy 
of  power  was  strong;,  and  the  love  of  liberty  and  of  right  was 
ardent,  and  tho  wefikness  of  the  individual  citizen  against  the 
claims  of  unrestricted  power  in  the  Government  was  con- 
sciously felt,  the  people  formed  the  Constitution  of  this 
Stat(*;  and  therein  declared  "that  no  freeman  ought  to  be 
taken,  imprisoned  or  disseized  of  his  freehold,  liberties  or 
privileges,  or  outla^ved  or  exiled,  or  in  any  manner  destroyed, 
or  deprived  of  his  life,  liberty  or  property,  but  by  the  law  of 
the  land?  (Bill  of  Rights,  s.  10.)  By  the  fourth  Section 
it  is  declared,  **that  the  legislative,  executive  and  supreme 
judicial  powers  of  Government  ought  to  be  forever  separate, 
and  distinct  from  each  other." 

''In  absolute  governments,  -whether  hereditary  or  represen- 
tative, the  division  of  the  powers  of  government  is  unim- 
portant :  l)eoause  that  body  in  which  resides  the  superior 


K  C]  FEBEUARY  TEEM,  1899.  715 


Wilson  v,  Jordan. 


authonty,  can,  at  will,  make  it  supreme,  and  absorb  all  the 
other  departments.  It  does  not  follow,  therefore,  that 
because  the  British  Parliament,  whose  supremacy  is  acknowl- 
edged, decides  questions  of  private  right  and  puts  that  deci- 
sion, as  it  does  its  other  determinations,  into  the  form  of  a 
statute,  that  whatever  it  does  is  legislative  in  its  nature.  It 
can  adjudicate  and  often  does  substantially  adjudicate  when 
it  professes  to  enact  new  laws.  That  faculty  is  expressly 
denied  to  our  Legislature,  as  much  as  legislation  is  denied 
to  our  Judiciary.  Whenever  an  Act  of  Assembly,  therefore, 
is  a  decision  of  titles  between  individuals,  or  classes  of  indi- 
viduals, although  it  may  in  terms  purport  to  be  the  intro- 
duction of  a  new  rule  of  title,  it  is  essentially  a  judgment 
against  the  old  claim  of  right;  which  is  not  a  legislative,  but 
a  jvdicial  function/' 

This  question  was  more  fully  elaborated  in  the  remainder 
of  the  opinion,  citing :  Anon,  in  1  Hay.  Eep.,  29 ;  (2  N.  C.) 
Den.  on  Dem.  Bayard  v.  Singleton,  Martin's  case,  (1 
N.  C.,)  48;  University  i\  Foy,  1  Mur.  (5  K  0.,)  58  and 
Hay.  (3  K  C.,)  310;  Hamilton  v.  Adams,  6  N.  C,  161; 
Allen  V.  Peden,  4  N.  C,  638 ;  Robinson  v.  Barfield,  6  N.  C, 
391. 

The  Court  thus  plainly  and  directly  asserts  its  jurisdiction 
to  pass  upon  the  constitutionality  of  any  act  of  the  Legisla- 
ture, and  to  declare  such  act  null  and  void  when  constitu- 
tionally objectionable.  It  then  proceeds  to  hold  that  an  offi- 
cer has  a  qualified  right  of  property  in  his  office  which  the 
Courts  will  protect  even  against  legislative  interference.  It 
says  further,  on  page  17:  "The  sole  enquiry  that  remains 
is,  whether  the  office  of  which  the  act  deprives  Mr.  Hender- 
son, is  property.  It  is  scarcely  possible  to  make  the  proposi- 
.  tion  clearer  to  a  plain  mind,  accustomed  to  regard  things 
according  to  practical  results  and  realities,  than  by  barely 
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Stating  it.  For  what  is  property;  that  is,  what  do  we  under- 
stand by  the  term?  It  means,  in  reference  to  the  thing, 
whatever  a  person  can  possess  and  enjoy  by  right;  and  in 
reference  to  the  person,  he  who  has  that  right  to  the  exclu- 
sion of  others,  is  said  to  have  the  property.  That  an  office 
is  the  subject  of  property  thus  explained,  is  well  understood 
by  everyone,  as  well  as  distinctly  stated  in  the  law  books  frcMu 
the  earliest  times.  An  office  is  enumerated  by  commenta- 
tors on  law  among  incorporeal  hereditiments ;  and  is  defined 
to  be  the  right  to  exercise  a  public  or  private  employment,  and 
to  t^ko  the  fees  and  eiiiohiraents  thereunto  belonging.  (2  Bl. 
Com.,  36).  *  *  *  For  if  one  usurp  an  office  which 
belongs  to  another,  the  owner  may  have  an  action  for  damages 
for  the  expulsion,  for  the  fees  of  office  received,  and  a  rem- 
edy by  quo  waiTanto  to  enquire  into  the  right  of  the  usurper, 
and  by  mandamus  to  be  himself  restored.  When  we  find 
these  remedies  established  to  enforce  the  right  of  admissioa 
into  office,  to  secure  the  possession  of  it  and  its  emolumeintSy 
we  can  no  longer  doubt  that  in  law,  an  office  is  deemed  the 
subject  of  property  to  the  officer,  as  well  as  an  institution  for 
the  convenience  of  the  people.  If  it  be  so,  it  falls  withia 
those  provisions  of  the  Constitution  which  secure  priyate 
interests ;  and  can  not  be  divested  without  some  default  of  the 
officer,  or  the  cesser  of  the  office  itself.  These  are  the  gen- 
eral principles  that  lead  the  Court  to  the  conclusion  that  the 
act  of  Assembly  is  invalid" 

Some  of  the  italics  are  mine.  This  decision  was  rendered 
a1  the  December  Term,  1833,  reported  in  15  N.  C,  1.  Since 
that  time  there  have  been  five  separate  and  distinct  Constitu- 
tional Conventions,  all  of  which  might,  but  none  of  whidi 
have,  abrogated  or  modified  the  principles  of  that  opinion. 

In  1835  a  Constitutional  Convention  met  on  June  4th,  and 
framed  amendments  to  the  Constitution  of  1776,  which  were 
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ratified  by  the  people.  In  1861  a  Convention  met  and  on 
May  20th  passed  the  Ordinance  of  Secession,  with  some  other 
amendments,  none  of  which  were  submitted  to  the  people. 
In  1865  a  Convention  met  on  October  9th,  repealed  the  Ordi- 
nance of  Secession  and  passed  an  ordinance  prohibiting 
slavery.  This  Convention  reassembled  in  May  1866  and 
further  amended  the  Constitution ;  but  with  the  exception  of 
the  above  ordinances  relating  to  secession  and  slavery,  the 
amendments  were  rejected  upon  submission  to  the  people. 

A  Convention,  called  by  General  Canby,  under  the  recon- 
struction acts  of  Congress,  assembled  on  January  14,  1868, 
and  framed  the  "Constitution  of  1868,"  which  was  ratified 
by  the  people.  In  1876  a  Convention  assembled  on  Sep- 
tember 6th,  and  amended  the  Constitution  in  several  particu- 
lars, their  action  being  ratified  by  the  people  at  the  election  of 
1876.  In  addition  to  these  Conventions,  several  amendments 
have  been  made  by  legislative  action  and  popular  ratification, 
such  as  the  celebrated  "Free  Suffrage"  amendment  of  1864, 
and  those  prohibiting  the  payment  of  the  special  tax  bonds, 
relating  to  the  election  of  trustees  of  the  University,  increas- 
ing the  number  of  Justices  of  the  Supreme  Court,  and  some 
relating  to  other  particulars  set  out  principally  in  Chapters 
81,  82,  83,  84,  86,  86,  87,  and  88,  of  the  Laws  of  1872-73. 
The  various  amendments  made  many  changes  of  far  reach- 
ing results,  including  the  successive  repudiation  of  the  gov- 
ernments of  the  United  States  and  of  the  Confederate  States, 
but  the  underlying  principles  of  Hoke  v.  Henderson  remained 
unchanged.  In  fact,  the  Convention  of  1836,  by  necessary 
implication,  appears  to  have  endorsed  the  opinion.  Assem- 
bling within  less  than  eighteen  months  after  its  rendition. 
Judge  Daniel  and  Judge  Gaston,  though  still  Justices  of  the 
Supreme  Court,  appeared  as  delegates  to  the  Convention  from 
their  respective  Counties  of  Halifax  and  Craven,  and  actively 
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participated  in  its  deliberations.  In  fact,  Judge  Gaston,  as 
Chairman  and  spokesman  of  the  Committee  appointed  "to 
consider  and  report  the  manner  in  which  it  will  be  expedient 
to  take  up  the  business  of  this  Conv^ention,"  became  it*  lead- 
ing spirit. 

In  Hohe  v.  Henderson,  on  page  23,  this  Court  positively 
asserted  the  independent  life  tenure  of  the  judicial  oflSoe,  as 
being  "constitutional  and  unalterable,"  and  free  from  any 
legislative  control ;  but  declined  to  express  an  opinion  as  to 
whether  the  Legislature  could  reduce  their  salaries  under 
Article  XXI,  of  the  Constitution  of  1776,  which  provided 
'^that  the  Governor,  Judges  of  the  Supreme  Court  of  Law  and 
Equity,  Judges  of  Admiralty  and  Attorney  General,  shall 
have  adequate  salaries  during  their  continuance  in  office." 
With  Daniel  and  Gaston  upon  the  floor,  and  the  opinion  fresh 
in  their  memory,  the  Convention  expressly  provided  in  Art. 
Ill,  Section  2,  that:  "The  salaries  of  the  Judges  of  the 
Supreme  Court,  or  of  the  Superior  Courts,  shall  not  be  dimin- 
ished during  their  continuance  in  office."  This  practically 
completed  the  independence  of  the  Judiciary.  I  have  thus 
carefully  reviewed  the  case  of  Hoke  v,  Henderson  in  connec- 
tion with  its  surroundings  because  the  present  dissent  is  in 
effect  a  direct  attack  upon  the  fundamental  principles 
involved  in  that  case.  We  are  told  that  "the  supreme  power 
in  every  Government  of  every  kind  is  the  law-making  power, 
wherever  it  may  be  vested."  That  is  true,  because  it  is 
vested  in  the  people ;  but  it  is  not  true  that  the  people  exer- 
cise this  power  supremely  through  their  representatives  in  the 
Legislature.  This  supreme  law  making  power  they  exercise 
only  through  a  Constitutional  Convention  or  by  ratification 
upon  a  direct  referendum  to  themselves.  The  law  making 
power  granted  to  the  legislature  is  carefully  restricted.  In 
the  Constitution  the  word  "Supreme"  is  nowhere  applied  to 
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the  Legislature  ;  but  only  to  the  Governor  and  the  Supreme 
Court.  Art.  II,  Section  1,  says  that:  "The  Legislative 
authority  shall  be  vested  in  two  distinct  branches,  both 
dependent  upon  the  people."  Art.  Ill,  Section  1,  says :  "'The 
Executive  Department  shall  consist  of  a  Governor,  in  whom 
shall  be  vested  the  supreme  executive  power  of  the  State, 
etc."  Art.  4,  Section  8,  says:  "The  Supreme  Court  shall 
have  jurisdiction  to  review,  upon  appeal,  any  decision  of  the 
Courts  below,  upon  any  matter  of  law  or  legal  inference." 

Art.  I,  Section  8,  says:  "The  legislative,  executive  and 
supreme  judicial  powers  of  the  Government  ought  to  be  for- 
ever separate  and  distinct  from  each  other."  Article  I,  the 
"Declaration  of  Eights,''  comprises  thirty-seven  sections, 
nearly  all  of  which  necessarily  apply  to  the  l^islative  author- 
ity alone;  while  its  last  Section  closes  with  the  significant 
declaration  that:  "This  enumeration  of  rights  shall  not  be 
construed  to  impair  or  deny  others  retained  by  the  people; 
and  all  powers  not  herein  delegated,  remain  with  the  people/' 
The  first  Section  of  the  Declaration  says:  "That  we  hold 
it  to  be  self  evident  that  all  men  are  created  equal ;  that  they 
are  endowed  by  their  Creator  with  certain  unalienable 
rights;  that  among  these  are  life,  liberty,  the  enjoyment  of 
the  fruits  of  their  own  labor,  and  the  pursuit  of  happiness." 
This  is  an  express  declaration  that  there  remain  in  the  citi- 
zen certain  inherent  rights  that  are  independent  even  of  con- 
stitutional recognition.  Again  we  are  now  told  that  "The 
Legislature  is  the  great  and  chief  department  of  Goverii- 
ment."  The  people  have  not  said  so  in  their  Constitution, 
but  have  said  directly  to  the  contrary,  as  it  provides  for  three 
coordinate  departments,  which  shall  be  forever  separate  and 
distinct  In  my  opinion  there  could  be  no  political  heresy 
more  dangerous  than  to  assert  the  superiority  of  any  one 
department ;  because,  as  is  well  said  by  Chief  Justice  Ruffin, 


720  IN  T 1 1  E  SUPREME  COURT.  [124 


Wilson  v.  Jchkdan. 


^'that  body  in  which  resides  the  superior  authority,  can  at 
will  make  it  supreme,  and  absorb  all  the  other  departments. 
Again,  we  are  now  told  that  this  Court  has  no  powers  except 
those  given  by  the  Constitution ;  but  we  are  expressly  given 
jurisdiction  over  all  matters  of  law  or  legal  inference,  and 
what  gi'eater  powers  could  be  given  to  us  of  a  judicial  nature  t 

A/irain,  we  are  now  told,  but  not  by  counsel,  that  we  are 
liable  to  impeachment.  Of  course  we  are.  No  man  in  this 
country  is  above  the  law ;  and  as,  holding  the  supreme  judi- 
cial power,  we  can  not  try  ourselves  nor  try  each  other  for 
our  judicial  acts,  there  must  be  some  tribunal  to  which  we 
are  amenable.  I  am  sure  there  is  no  member  of  this  Court 
would  have  it  otherwise ;  and  while  we  would  scorn  to  let  the 
fear  of  possible  consequences  influence  our  action  in  the  slimi- 
est degree,  we  shall  be  ever  ready  to  answer  before  any  legiti- 
mate tribunal,  and  meet  the  fullest  consequences  of  our  delib- 
erate act.  This  is  no  mark  of  legislative  superiority,  but 
simply  a  wise  provision  for  that  just  responsibility  which 
should  attach  to  every  public  servant. 

Again,  we  are  now  asked  why  is  the  opinion  of  IloJee  v, 
Henderson  so  sacred.  I  have  endeavored  to  answer  in  the 
preceding  pages ;  but  in  any  event,  why  is  it  less  sacred  now 
than  it  was  two  years  ago  when  it  received  the  unanimous 
endorsement  of  this  Court?  If  it  was  sacred  enough  two 
years  ago  to  keep  in  Bellamy,  why  is  it  not  sacred  enough  now 
to  keep  in  Wilson  ?  Again,  it  is  now  said  that  in  Hohe  v, 
Henderson  there  was  no  attempt  to  abolish  the  oflSoe,  and  that 
we  have  extended  the  principle  to  cases  wherein  the  office  is 
professedly  abolished.  But  this  extension  was  made  two 
years  ago  by  a  unanimous  Court  in  Wood  v.  Bellamy.  While 
this  case  may  be  somewhat  different  in  the  application  of  the 
principle,  the  principle  itself  is  the  same ;  as  I  see  no  practi- 
cal difference  between  abolishing  and  recreating  the  office  in 
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successive  sections  of  the  same  act,  and  accomplishing  the 
same  result  by  means  of  two  successive  acts. 

It  is  needless  to  review  the  facts  of  the  case  at  bar,  as  in 
that  respect  I  can  add  nothing  to  the  opinion  of  the  Court. 
My  object  now  is  to  state  the  basis  of  my  judgment  not  only 
in  this,  but  in  all  other  cases  of  a  similar  nature.  I  can  not 
but  feel  that  a  great  principle  is  at  stake,  one  vitally  affecting 
the  integrity  and  independence  of  this  Court.  In  this  con- 
nection I  take  the  liberty  of  inserting  an  extract  from  the 
admirable  address  of  Hon.  Junius  Davis,  recently  delivered 
before  us  in  presenting  the  portraits  of  Judges  Iredell  and 
Moore,  as  follows : 

"In  1786,  following  the  passage  of  the  Confiscation  Acts^ 
the  question  of  the  power  of  the  Court  to  declare  void  an  Act 
of  the  Legislature  because  in  conflict  with  the  Constitution^ 
was  raised  in  this  State  by  some  of  the  bar,  and  was  vigor- 
ously supported  by  Iredell  in  an  exceedingly  strong  and 
able  pamphlet  published  by  him." 

In  the  celebrated  case  of  Doe  on  Dem.,  of  Bayard  v.  Sin- 
gleton, 1  Martin,  41,  in  which  Iredell,  Johnston  and  Davie 
were  counsel  for  plaintiffs,  and  Moore  and  Nash  for  defend- 
ant, that  question  was  first  discussed  and  decided  in  the 
Courts  of  this  State.  In  reading  the  report  of  this  case,  one 
is  struck  with  the  great  and  proper  reluctance  of  the  Judges 
to  approach  the  decision  of  the  point,  so  novel  and  strange* 
They  suggested  to  the  litigants  first  one  and  then  another 
method  of  compromise  and  settlement,  but  driven  to  it,  at  last 
faced  the  issue  manfully  as  true  men.  Mr.  Haywood  in  his 
argument  in  Moore  v.  Bradley,  2nd  Haywood,  140,  attributes 
the  merit  of  that  opinion  to  Judge  Ashe,  and  says  that  he* 
illustrated  his  opinion  by  this  forcible  language:  "As  God' 
said  to  the  waters,  ^so  far  shall  ye  go  and  no  further,'  so  said^ 
the  people  to  the  L^slature." 
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^'Afterwards,  when  upon  the  Supreme  Bench  of  the 
United  States,  in  Colder  v.  Bull,  3  Dallas,  386,  and  again  in 
Chisholm  v,  Georgia,  Ibedell  took  occasion  to  declare  in 
emphatic  language  his  opinion  to  be  'If  any  act  of  Congress  or 
of  the  Legislature  of  a  State,  violates  those  oonstitutioaal 
provisions,  it  is  unquestionably  void ;  though  I  admit,  that  as 
the  authority  to  declare  it  void  is  of  a  delicate  and  awful 
nature,  the  Court  will  never  resort  to  that  authority  but  in  a 
clear  and  urgent  case.  This  doctrine  so  clearly  and  admira^ 
bly  stated  in  these  few  and  concise  words  is  now  the  law  in 
every  State  in  this  Union,  and  is  universally  taken  to  have 
been  so  settled  by  the  opinion  of  Mabshall  in  Marhury  v. 
Madison,  1  Cranch,  137.  I  can  not  but  think  it  singular  that 
in  his  opinion  in  this  case  Mabshaxl  makes  no  reference 
whatever  to  either  of  the  three  cases  above  mentioned  or  to 
the  earlier  cases  in  Rhode  Island  and  Virginia.  The  lan- 
guage of  Iredell  in  GaldweU  v.  Bull  is  so  clear  cut  and  logical 
that  it  could  not  have  escaped  the  notice  of  the  Chief  Jua^ 
tice.  In  our  busy  life  we  seldom  pause  to  reflect  upon  the 
far  reaching  results,  the  inestimable  blessings  of  these  deci- 
sions. How  often  in  our  history  has  Congress  and  Legisla- 
ture in  the  mad  lust  of  power  and  the  wild  riot  of  party  hate 
striving  to  accomplish  unholy  and  unwholsome  legislation, 
been  halted  by  the  stem  mandate,  ^so  far  shall  ye  go  and  no 
furthw.' 

"England's  greatest  statesman  once  said,  'the  honest  man 
may  in  his  cottage  bid  defiance  to  all  the  forces  of  the  Crown 
— it  may  be  frail,  its  roof  may  shake,  the  wind  may  blow 
through  it,  the  storm  may  enter,  the  rain  may  enter,  but  the 
King  of  England  may  not  enter;  all  his  forces  dare  not  cross 
the  threshold  of  the  ruined  tenement.'  But  this  vaunted  lib- 
erty of  the  British  subject  can  bear  no  comparison  vTith  that 
•of  the  American  citizen,  who,  dwelling  under  the  shadow  of 
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the  mighty  Constitution  is  secured  by  it  in  the  fullest  enjoy- 
ment of  his  life,  his  property  and  his  liberty."  These  words 
seem  the  more  f proeable  because  they  deal  with  a  great  prin- 
ciple, and  had  no  intentional  reference  to  the  case  at  bar. 

In  conclusion,  I  can  only  repeat  what  was  said  when  speak- 
ing for  the  Court  in  Caldwell  v.  Wilson,  121  N.  C,  426,  471 ; 
"We  realize  the  responsibilities  of  this  Court  in  settling  the 
line  of  demarcation  between  the  legislative,  executive  and 
supreme  judicial  powers,  which,  by  constitutional  obligation, 
must  be  kept  forever  separate  and  distinct.  This  vital  line 
must  be  drawn  by  us  alone,  and  we  will  endeavor  to  draw  it 
with  a  firm  and  even  hand,  free  alike  from  the  palsied  touch 
of  interest  or  subserviency  and  the  itching  grasp  of  power." 

I  concur  in  the  opinicm  of  the  Court 


MINERVA  V.  WILKINSON,  et.  ale.,  v.  WILLIAM  R.  BRINN  and 

wife.  SalUe  Brinn. 

(Decided  May  9,  1899). 

Mortgage — Foreclos^ure — Purchaser. 

1.  In  an  action  tor  foreclosure,  where  the  parties  in  interest  are  all 

before  the  Court,  and  decree  of  sale  is  made,  and  sale  reported, 
Che  purchaser  can  not  avoid  complying  with  his  bid  on  the 
ground  that  the  name  of  the  husband  of  one  of  the  grantors, 
who,  with  his  wife,  executed  the  deed  to  the  defendants,  mort- 
gagors, does  not  appear  in  the  body  of  the  deed — the  mortgage 
being  given  to  secure  the  purchase  notes. 

2.  It  is  immaterial  to  a  purchaser  at  a  Judicial  sale,  who  gets  a  good 

title,  where  the  money  goes — the  Court,  after  collecting  the 
proceeds  ot  sale,  will  see  that  they  are  properly  distributed. 

Civil  Action  for  foreclosure  of  mortgage  of  land  described 
in  complaint. 
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The  defendant  William  R.  Brinn,  had  purchased  the  land 
from  plaintiffs,  received  a  deed  and  had  given  not^  to 
secure  the  purchase  money,  and  with  his  wife  had  executed 
a  mortgage  to  secure  the  notes  and  had  made  default  in  pay- 
ment. Mattie  V.  Campbell,  wife  of  Charles  A.  Camp- 
bell, Sr.,  was  a  party  in  interest  and  her  husband  joined  her 
in  the  execution  of  the  deed  to  Brinn,  but  his  name  does  not 
appear  in  the  body  of  the  deed.  Both  deed  and  mortgage 
have  been  proved  and  registered.  Mrs.  Campbell  has  since 
died,  leaving  infant  heirs  who,  being  without  guardian,  are 
represented  as  plaintiffs  by  their  next  friend,  Charles  A. 
Campbell,  Sr.,  individually,  and  as  administrator  of  his  wife 
is  among  the  plaintiffs. 

There  was  a  decree  of  foreclosure,  and  commissioner 
appointed  to  make  sale ;  the  sale  was  made  and  T.  J.  Topping 
reported  as  purchaser,  who  failed  to  comply  with  his  bid. 

At  February  Term,  1899,  of  Beaufort  Superior  Court, 
before  Bowman,  J,,  motion,  upon  notice,  was  made  by  the 
commissioner  for  summary  judgment  against  Topping,  tie 
purchaser,  for  the  amount  of  his  bid  and  payment  of  same. 

Topping  responded  that  he  could  not  get  a  good  title  (1), 
Because  CampbelFs  name  did  not  appear  in  the  body  of  the 
deed  to  Brinn  so  that  his  wife's  interest  did  not  pass  to  Brinn. 
(2),  Because  Campbell,  at  death  of  his  mfe,  acquired  an 
interest  in  her  estate,  and  will  be  entitled  to  share  in  the  dis- 
tribution of  the  proceeds  of  the  sale,  if  confirmed. 

TTis  Honor  adjudged  that  the  motion  for  judgment  be 
denied  and  that  Topping  be  released  and  discharged  from  his 
bid,  and  recover  his  costs.  From  this  judgment  the  commis- 
sioner and  plaintiffs  appealed. 

Mr.  John  IL  Small,  for  appellants. 

Mr,  Charles  F.  Warren,  for  appellee  Topping. 
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Eaircloth,  C.  J.  At  the  death  of  J.  B.  Wilkinson  in 
1887  his  land^  the  same  now  in  controversy,  descended  to  his 
four  children,  subject  to  the  dower  of  his  widow,  Minerva 
Wilkinson.  Said  children,  their  husbands  and  the  widow, 
sold  and  conveyed  by  deed  said  land  to  defendant  Brinn,  who 
with  his  wife  executed  a  mortgage  deed  to  the  grantors  to 
secure  the  purchase  price,  both  deeds  being  duly  probated 
and  registered.  Among  said  grantors  was  Mattie  V.  Camp- 
bell, and  her  husband  signed  the  deed  to  Brinn,  but  his  name 
does  not  appear  in  the  body  of  the  deed.  Subsequently  Mat- 
tie  V.  died  intestate,  leaving  infant  children  and  her  husband 
surviving.  An  action  was  brought  to  foreclose  said  mort- 
gage, the  ipinor  children  of  Mattie  V.,  having  no  general 
guardian,  were  represented  by  A.  H.  Wilkinson  as  their  next 
friend.  A  decree  of  sale  was  ordered,  the  sale  was  made  and 
T.  J.  Topping  was  the  best  bidder  and  was  declared  and 
reported  as  the  purchaser.  In  this  action  all  interested  are 
parties  plaintiffs,  including  the  widow,  Minerva,  Charles  A. 
Campbell  (husband  of  Mattie  V.  Campbell)  individually, 
and  on  motion  has  been  made  a  party  as  administrator  of  his 
wife  in  this  Court  under  The  Code,  965. 

On  notice  to  Topping,  the  purchaser,  to  show  cause  why 
a  summary  judgment  should  not  be  entered  against  him  for 
the  amount  of  the  purchase  money  now  due,  he  responds  that 
he  can  not  get  a  good  title  to  the  land  under  a  decree  of  the 
Court  confirming  said  sale,  and  a  deed  made  by  its  commis- 
sioner imder  its  direction:  (1),  Because,  by  reason  of 
Campbell's  name  not  appearing  in  the  body  of  the  deed,  his 
wife's  interest  did  not  pass  to  Brinn,  that  it  was  not  their 
deed.  (2),  Because  Campbell,  on  the  death  of  his  wife, 
acquired  an  interest  in  her  estate,  and  will  be  entitled  to 
share  in  the  distribution  of  the  proceeds  of  the  sale  if  con- 
firmed. There  is  no  question  raised  as  to  the  interest  of  any 
other  of  the  parties  interested. 
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There  is  no  force  in  the  respondent's  contention.  Without 
in  any  manner  considering  the  regularity  or  irregularity  of 
the  deed  to  Brinn,  the  plaintiffs,  including  the  widow,  the 
children  of  Mattie  v.,  her  husband  individually,  and  as  her 
administrator,  are  concluded  and  will  be  estopped  effectually 
by  a  foreclosure  decree  in  this  action  and  deed  thereunder, 
as  to  all  material  questions  presented  in  this  record. 

Topping  has  no  interest  in  the  question  presented  by  his 
second  reason  for  refusing  to  pay  his  note  for  the  land.  He 
gets  a  good  title,  and  it  is  immaterial  to  him  where  the  money 
goes.  The  Court,  after  collecting  the  proceeds  of  sale,  will 
see  that  they  are  properly  distributed. 

By  consent  the  facts  above  stated  were  found  by  the 
Court  We  see  no  reason  why  the  plaintiffs  should  not  have 
judgment  in  th( ir  fa^or. 

Reversed. 


JOHN  A.  COLLINS  v.  GEORGE  W.  PETTITT  et  als. 

( Decided  May  9,  1899). 

Tax  Bale — Assignee  of  Certificate  of  Sale  Held  &y  County. 

The  decision  in  Wilcox  v.  Leach,  123  N.  C,  74,  defining  the  right  of 
an  assignee  of  certificate  of  sale  for  taxes  held  by  County  to  be 
that  of  mortgagee,  to  be  enforced  by  foreclosure.  Is  reaffirmed. 

Petition  to  Reheab  this  case  decided  at  September  Term, 
1898.     Reported  in  123  K.  C,  769. 


N.  0.]  FEBRUAEY  TERM,  1899.  72T 

CoLLUva  V,  Pfititt. 

Messrs.  MacRae  &  Day;  E.  L.  Travis,  and  Shepherd  A 
Bushee,  for  petitioner. 

Mr,  Thos.  N.  Hill  and  Mr.  W.  A.  Dunn,  contra. 

Per  curiam:  The  petition  to  rehear  is  dismissed.  We 
flee  no  reason  to  change  the  opinion  of  this  Court  delivered  in 
the  case  at  the  September  Term,  1898. 

Clabk^  J.,  delivered  dissenting  opinion. 

FuBOHES^  J.,  delivers  concurring  opinion^ 

OxABK^  J.,  dissenting.  The  Courts  have  no  public  policy 
to  declare  or  enforce.  This  lies  outside  of  their  province. 
It  is  for  the  Legislature,  >he  law  making  power,  to  define  and 
declare  the  public  policy  and  when  this  is  clear,  whether  it 
may  seem  a  hardship,  or  beneficial,  it  is  equally  the  duty  of 
the  Courts  to  declare  the  law  as  written.  If  of  doubtful 
meaning,  it  is  the  duty  of  the  Courts  to  construe  it  in  accord 
with  the  settled  public  policy  as  deduced  from  this  and  simi- 
lar legislation,  or  to  consider  the  evil  to  be  remedied,  and 
other  like  aids,  in  the  endeavor  to  get  at  the  true  meaning  of 
the  Act. 

The  taxing  power  is  essential  to  the  existence  of  govern- 
ment and  justice  requires  not  only  that  the  taxes  shall  be 
laid  on  all  "by  a  uniform  rule  and  ad  valorem'^  (Const.  Art. 
V,  Section  3),  but  that  they  shall  be  collected  from  all,  for  if 
any  property  escapes  payment  of  taxes,  the  property  of 
others,  who  have  already  paid  their  share,  must  make  good 
the  default  of  those  who  evade  payment.  Formerly  the 
holder  of  a  tax  deed  had  to  prove  the  regularity  of  the  many 
steps  leading  up  to  it,  with  the  result  as  a  decision  of  the 
Supreme  Court  stated  just  before  the  tax  reform  Act  of  1887 
became  law,  that  no  tax  deed  had  till  then  ever  been  su^ 
tained  in  this  Court.  As  a  consequence  no  one  scarcely 
would  purchase  at  a' tax  sale  and  the  Counties  who  bought  in 
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the  lands  of  defaulting  taxpayers  from  year  to  year  in  default 
of  other  bidders,  accumulated  large  bundles  of  worthless  "tax 
sale  certificates."  Fifty  years  or  so  ago  when  the  average 
State  tax  was  nine  cents  or  less  on  $100,  the  temptation  to 
any  land  owner  to  shirk  payment  of  taxes  was  small  and  the 
default  of  those  who  did  threw  a  hardly  perceptible  increase 
upon  those  who  paid.  But  with  the  addition  of  the  pubUc 
schools,  the  Insane  Asylum,  Institutions  for  Deaf,  Dumb  and 
Blind,  the  Penitentiary  and  many  other  added  subjects  of 
expense  required  by  an  advancing  civilization  the  aggregate 
of  State  and  County  taxes  has  run  up  often  to  the  full  limit 
of  taxation  (66  2-3c),  with  frequent  recurrence  of  special 
taxes  in  excess  of  that  sum.  The  increased  temptation  to 
avoid  taxation,  a  temptation  that  was  encouraged  by  a 
knowledge  of  the  futility  of  tax  sales  piled  an  increasing  bur- 
den upon  good  men  and  swelled  the  ranks  of  those  who  evaded 
the  payment  of  their  just  public  burdens.  The  complaint 
became  general,  the  State  Treasurer  and  the  Governor  repeat^ 
edly  recommended  a  change  as  imperatively  demanded,  till 
finally  the  Legislature  of  1885,  Oh.  238,  appointed  a  Com- 
mission of  three  eminent  citizens  to  report  a  bill  for  an 
entirely  new  system  of  collecting  taxes,  the  first  and  indis- 
pensable requisite  being  of  course  that  the  purchaser  at  a 
tax  sale  should  get  a  good  title.  The  Commission  reported 
to  the  Legislature  of  1887  their  bill  which  was  in  most  par- 
ticulars a  copy  of  the  law  on  the  subject  obtaining  in  most 
other  States,  and  whose  constitutionality  had  been  sustained 
by  many  decisions  of  their  Courts  and  by  the  United  States 
Supreme  Court,  and  the  change  was  suggested  as  valid  if  it 
should  be  made  by  the  opinion  of  this  Court  in  Fox  v. 
Stafford,  90  K  C,  296,  at  p.  298  (1884).  The  report  of  the 
Tax  Commission  was  adopted — ^T^aws  1887,  Ch.  137 — and 
with  minor  changes  is  the  law  today.       Its  striking  feature 
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was  a  change  of  the  burden  of  proof.  The  old  law  placed 
upon  the  purchaser  at  a  tax  sale  the  burden  of  proving  that 
all  the  proceedings  were  regular,  which  it  was  almost  impos- 
sible for  him  to  do.  Under  the  new  law  the  burden  was 
shifted,  and  the  tax  deed  was  made  conclusive  evidence  of  the 
regularity  of  matters  of  routine  and  presumptive  evidence  of 
all  other  matters.  Statutes  substantially  the  same  as  the  new 
statute  had  been  sustained  as  above  stated  in  numerous  deci- 
sions in  the  States  adopting  the  tax  reform  and  by  the  United 
States  Supreme  Court,  many  of  which  are  cited  in  Oooley  on 
Taxation  (2nd  Ed.),  521,  note  1,  and  since  reiterated  by  the 
United  States  Supreme  Court  down  as  late  as  Castillo  v. 
McComico,  168  U.  S.,  674,  and  King  v.  Mvilens,  171  U.  S., 
404.  It  is  needless,  however,  to  discuss  the  new  statute, 
which  has  been  sustained  by  this  Court  in  Bdsnight  v.  Smith, 
112  N.  C,  220;  Stanly  v.  Baird,  (Furches,  J.),  118  N.  C, 
75;  Peebles  v.  Taylor,  (Faikcloth  C,.  J.),  118  N.  C,  165; 
Sanders  v.  Earp,  (Montgomery,  J.),  118  N.  C,  275 ;  Moore 
V.  Byrd,  Ibid,  688 ;  Powell  v.  Sikes  (Montoomeby,  J.),  119 
N.  C,  231;  Lyman  v.  Hunter,  123  N.  C,  508,  and  other 
cases.  The  radical  difference  between  the  two  systems  is 
noted  by  Fitbches,  J.,  in  Worth  v.  Simmons,  121  N.  C,  at 
p.  361,  where  he  says  that  in  1887  in  the  matter  of  tax  titles 
"the  Legislature  changed  the  rule  of  presumptions.  And 
now  it  is  about  as  hard  to  defeat  a  tax  title,  as  it  was  before 
to  establish  one." 

The  present  is  a  rehearing  of  this  case  decided  by  a  per 
curiam,  128  N.  C,  769,  upon  the  authority  of  Wilcox  v. 
Leach,  123  N".  C,  74,  and  therefore  in  effect  is  a  rehearing 
as  to  the  grounds  of  the  opinion  in  the  latter  case,  which 
went  off  upon  the  point  that  the  word  "may^  in  Section 
90,  Chapter  119,  Laws  1895,  giving  to  the  County  Commis- 
sioners the  right  to  foreclose  upon  a  tax  certificate,  must  be 
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read  ^^shall"  or  ^^mnst."  The  statute  says  when  the  County 
purchases^  the  CommiBsioners  '^may  proceed  by  action  to  fore- 
close  such  certificates  or  liens/'  etc., — ^making  it  plainly 
optional.  The  opinion  held  inadyertently  I  think  (bottom 
p.  78)  the  County  "must  proceed  to  collect  only  by  fore- 
closure." I  find  no  warrant  for  this  in  the  statute,  and  it  is 
counter  to  other  provisions  in  the  Act  and  to  the  public 
policy  of  the  present  legislation  on  the  subject 

In  view  of  the  very  plainly  expressed  policy  in  the  statutes 
which  have  been  almost  identical  since  the  first  enacted 
Chapter  237,  Laws  1887,  and  the  repeated  decisions  of  this 
Court  upon  it^  this  seems  like  looking  back  to  the  "pit  from 
which  we  have  been  digged."  Not  only  the  word  "may" 
shows  that  foreclosure  was  an  optional  procedure,  but  the 
other  provisions  of  the  statute  confirm  that  view. 

1.  The  County  is  authorized  to  "purchase"  just  as  any  one 
else.  Section  85.  It  is  held  that  even  independent  of  any 
expressed  provisions  of  the  statute,  the  Government  has  the 
same  right  to  purchase  as  any  one  else  and,  if  so,  of  course 
it  would  get  exactly  the  same  rights  as  any  other  purchaser. 
De  Treville  v.  Smalls,  98  U.  S.,  517;  Gooley  v.  O'Connor, 
12  Wallace,  391 ;  Douthett  v.  Kettle,  104  111.,  366.  In  the 
the  first  of  these  cases,  Mr.  Justice  Strong  speaking  of  the 
effect  of  a  purchase  by  the  Government  at  a  tax  sale  says 
(p.  522)  :  "If  the  United  States  became  the  purchaser  at  the 
Commissioner's  sale  it  was  only  to  obtain  the  taxes  by  a  resale, 
and  such  a  resale,  resting  as  it  must  have  done  upon  the  origi- 
nal sale  made  by  the  Commissioners,  needed  the  encourage- 
ment and  support  of  a  Commissioner's  certificate  equally  with 
a  purchase  by  a  bidder.  It  is  not  therefore  to  be  admitted 
that  the  statute  intended  to  put  the  United  States  in  any  worse 
condition  than  that  occupied  by  any  other  successful  bid- 
der," and  adds  that  the  argument  to  the  contrary  "is  plausi^ 
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ble  btit  miBOxtnd."  Nor  is  there  the  slightest  indication  in 
our  statute  that  it  was  intended  to  put  the  County,  if  it  became 
a  purchaser,  upon  a  footing  inferior  to  that  "occupied  by  any 
other  successful  bidder."  In  the  same  case  Mr.  Justice  Strong 
further  says :  "We  are  not  unmindful  of  the  numerous  deci- 
sions of  State  Courts  which  have  construed  away  the  plain 
meaning  of  statutes  providing  for  the  collection  of  taxes,  dis- 
r^arding  the  spirit  and  often  the  letter  of  the  enactments, 
until  of  late  years  the  astuteness  of  judicial  refinement  had 
rendered  almost  inoperative  all  legislative  provisions  for  the 
sale  of  land  for  taxes.  The  consequence  was  that  bidders  at 
tax  sales,  if  obtained  at  aU,  were  mere  speculators.  The 
chances  were  greatly  against  their  obtaining  a  title.  The 
least  error  in  the  conduct  of  the  sale  or  in  the  proceedings  pre- 
liminary thereto  was  held  to  vitiate  it,  though  the  tax  was 
clearly  due  and  unpaid."  It  was  to  remedy  that  state  of 
things  brought  about,  as  Mr.  Justice  Strong  says,  by  judicial 
legislation,  with  tlie  resultant  harship  to  all  honest  taxpayers, 
that  the  reformed  tax  system  was  adopted  in  this  and  other 
States  as  a  sheer  necessity  for  the  public  treasury,  and 
already  astute  counsel  are  besieging  the  Court  to  construe 
away  the  new  statute. 

2.  Section  85  (Chapter  119,  Laws  1895),  not  only  gives 
the  County  the  same  right  to  purchase  as  any  one  else,  but 
authorizes  it  to  receive  and  assign  certificates  of  purchase.  It 
must  be  that  its  assignee  stands  in  the  same  plight  as  the 
assignee  from  any  other  purchaser,  for  the  certificate  issued 
to  the  County  is  identical  with  that  issued  to  any  other  pur- 
chaser, and  its  wording  is  prescribed  in  Section  57  and  pro- 
vides, after  the  recital  of  sale  and  purchase,  the  following, 
"And  I  further  certify  that  unless  redemption  is  made  of  said 
estate  in  the  manner  provided  by  law,  the  said  (here  insert 
name  of  purchaser)  heirs  or  assigns  will  be  entitled  to  a  deed 


732  IN  THE  SUPREME  COURT.  [124 


Collins  v.  Pettitt. 


therefor  on  and  after  the day  of A.  D.,  18 — , 

on  surrender  of  this  certificate."  When  the  plaintiff  saw  in 
Section  85  that  the  County  could  buy,  receive  a  certificate  and 
assign  it  like  any  one  else,  and  that  the  certificate  (whose 
form  is  prescribed  in  the  statute)  provides  that  on  failure  of 
the  tax  defaulter  to  redeem  in  the  time  prescribed  by  law,  he 
would  be  "entitled  to  a  deed"  he  was  justified  in  relying 
upon  the  statute  which  did  not  put  the  County,  when  pur- 
chasing "in  any  worse  condition  than  that  occupied  by  any 
other  successful  bidder,"  to  use  the  language  of  the  highest 
Court  in  the  land.  Though  Section  90  does  give  the  County 
the  option  to  foreclose,  by  Section  93  exactly  the  same  privi- 
lege is  given  any  other  purchaser.  Thus  throughout  the  Act 
there  is  not  the  shadow  of  a  shade  of  an  intimation  by  the 
law  making  power  of  any  discrimination  or  intention  to  dis- 
criminate between  the  County  and  any  other  purchaser.  Both 
are  authorized  to  purchase  and  to  receive  and  assign  the 
tax  certificate;  both  receive  the  same  tax  certificate  drawn 
in  a  form  prescribed  by  statute  and  which  on  its  face  promises 
that  the  purchaser  or  his  assignee  shall  be  entitled  to  a  deed, 
if  the  tax  defaulter  does  not  redeem  within  a  year ;  and  to  the 
County  and  to  the  other  purchaser  dike  is  given  the  option 
to  foreclose  if  it  is  preferred  to  taking  a  deed.  There  is  no 
indication  in  the  statute  of  any  legislative  intention  to  place 
one  who  buys  the  tax  certificate  of  one  who  purchased  at  the 
sale  a  speculator  in  a  better  condition  than  one  who  buys  the 
certificate  from  the  County  who  purchases  at  the  tax  sale 
from  necessity  to  save  its  taxes.  A  speculator's  certificate 
ought  not  to  be  preferred  to  that  of  a  County,  thus  making  the 
latter  unsalable,  for  who  will  buy  a  law  suit  ?  The  evident 
purpose  of  conferring  the  privilege  of  foreclosure  is  that  if 
there  are  tax  certificates  of  prior  date  outstanding,  it  might 
be  desirable,  by  a  foreclosure,  a  proceeding  in  rem,  to  give 
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holders  of  such  other  liens  opportunity  to  come  in  and  thus 
clear  the  title. 

3.  It  would  be  a  serious  discrimination  against  Counties^ 
which  are  often  the  only  purchasers,  to  restrict  them  to  a 
foreclosure.  Frequently  the  taxes  range  from  $1.00  or  less 
to  $20.00,  and  to  require  the  County  to  go  to  an  expense  prob- 
ably of  $20.00  in  each  such  case,  to  foreclose,  after  waiting  a 
year  for  the  taxes,  will  result  simply  in  exempting  all  lands 
not  paying  large  amounts  from  taxation,  unless  the  owners 
volunteer  to  pay,  for  they  know  that  the  County  will  not  spend 
$20  to  collect  any  except  large  amounts. 

4.  This  construction  would  put  the  County  in  a  worse  con- 
dition after  the  sale  than  before.  It  has  already  before  the 
sale  a  lien  and  execution,  and  by  this  construction,  after  the 
purchase,  it  has  only  a  bare  right  to  bring  an  action  of  fore- 
closure. The  County  starts  in  with  an  execution  and  winds 
up  with  a  bare  right  to  bring  suit. 

The  law  governing  tax  sales  is  as  liberal  as  is  consistent 
with  the  needs  of  the  public  treasury  and  the  duty  of  every 
citizen  to  pay  his  share  of  the  public  burdens.  Every  tax- 
payer has  the  same  time  in  which  to  pay  his  taxes.  If  not 
paid,  and  after  every  reasonable  indulgence  (which  is  usually 
liberal)  there  is  public  advertisement  and  public  sale.  Even 
after  that,  twelve  months  are  allowed  in  which  to  redeem  the 
land.  And  even  then,  since  it  might  still  be  possible  in  some 
cases  that  the  failure  to  pay  is  inadvertent  and  not  inten- 
tional, the  statute  requires  that  the  purchaser  shall  give  the 
defaulting  taxpayer  a  written  or  printed  notice  before  apply- 
ing for  his  deed.  This  provision  was  in  the  original  Act  of 
1887,  Chapter  137,  Sections  69  and  82,  but  having  been 
dropped  out  for  some  reason  was  reinstated  in  the  statute  upon 
the  suggestion  of  this  Court  made  in  Sanders  v.  Ea/rp,  118 

:sr.  c,  275. 
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If  the  power  to  foreclose  is  as  plainly  optional  in  the  simi- 
lar statutes  of  other  States  as  in  ours^  it  is  not  strange  that 
the  question  has  not  been  raised  in  th^n^  except  in  cme  case, 
Otoe  County  v.  Brown,  16  Neb.,  394,  397,  as  it  was  not  raised 
here  till  last  term,  though  in  8t(mly  v.  Baird,  118  N.  C,  76, 
this  Court  decided  for  the  plaintiflf  in  a  case  "on  all  fours" 
.with  this,  he  being,  like  the  plaintiff  here,  the  assignee  of  a 
tax  certificate  from  the  Oounty.  In  the  iNTebraska  case,  the 
Court  held  that  the  County  instead  of  taking  the  tax  deed, 
might  if  it  chose  proceed  by  foreclosure,  and  thus  cut  oflf  all 
other  tax  liens  accruing  before  or  after  the  purchase  by  the 
County. 

A  cotemp(^aneous  legislative  construction  is  always  of 
value  when  the  object  is  to  ascertain  the  legislative  will.  The 
General  Assembly  of  1899  has  put  in  Section  87  (which  is 
Section  85  of  the  Act  of  1895)  an  express  provision  that  the 
certificate  shall  issue  to  the  County  in  the  form  prescribed  in 
Section  57 — though  that  is  plainly  so  under  the  Act  of  1895 
which  prescribed  that  form  for  all  purchasers — ^but  the 
express  provision  now  is  not  only  a  legislative  construction, 
but  was  probably  intended  to  cut  oflf  future  discussion  as  to 
the  rights  of  assignees  from  a  County,  as  the  form  there  pro- 
vided is  (as  now)  a  contract  that  the  holder  of  the  certifi- 
cate or  his  assi^ee  "shall  be  entitled  to  a  deed"  if  the  tax 
defaulter  does  not  redeem  his  land  within  twelve  months. 

By  the  express  terms  of  the  law,  the  defendant  is  debarred 
from  contesting  the  plaintiff's  right,  for  Section  66  provides 
that  he  can  not  do  so  unless  he  first  shows  that  "all  taxes 
due  upon  the  property  have  been  paid  by  th^n,  or  the  per- 
sons under  whom  they  claim  title."  The  defendant  has  not 
offered  to  do  this;  on  the  contrary  this  land  has  bewi  sold 
several  times  for  successive  failures  to  pay.  In  Moore  v. 
Bird,  118  X.  C,  688,  this  Court  said  in  construing  the  above 
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Section :  ^^One  who  has  failed  to  discbarge  the  lien  he  owes 
the  State  for  the  taxes  due  and  unpaid  on  his  land,  can  not 
complain  that  the  State  has  transferred  to  another,  who  has 
paid  off  such  incumbrance,  its  prior  lien,  and  that  he  can  not 
be  heard  in  the  State's  Courts,  when  thus  in  default,  to  con- 
tradict the  title  conveyed  to  the  purchaser  under  such  lien." 

When  the  certificate  of  the  former  opinion  of  this  Court 
went  down,  the  judgment  below  was  entered  in  accordance 
therewitli,  it  being  first  shown  to  plaintiff's  counsel  and  the 
costs  paid  by  plaintiff  as  therein  decreed.  The  defendant 
contends  that  this  estops  the  plaintiff  from  this  rehearing.  But 
he  could  not  prevent  the  judgment  being  entered  below,  and 
could  only  object  if  not  d^a^vn  in  accordance  with  the  man- 
date,for  which  purpose  it  was  submitted  to  his  inspection.  The 
rule  of  Court,  58,  requires  as  a  condition  precedent  to  a 
rehearing  that  the  judgment  "must  be  performed  or  secured." 
Being  only  for  costs,  the  petitioner  performed  it  by  paying 
the  costs  instead  of  giving  security.  Instead  of  being 
estopped  he  has  only  done  what  the  rule  of  court  requires  as 
an  indispensable  prerequisite  to  a  rehearing. 

As  the  only  object  of  the  Courts  is  to  ascertain  the  legisla- 
tive will  and  construe  the  statute  to  effectuate  it,  it  would 
seem  that  this  can  only  be  done  by  adjudging  that  the  plain- 
tiff, assignee  of  a  County  certificate  had  the  same  right  as  an 
assignee  from  any  other  purchaser  to  take  a  deed  or  fore- 
close at  his  election,  that  even  if  only  a  mortgagee,  he  can 
recover  possession  from  the  defendant  in  that  capacity,  and 
that  the  defendant  can  not  be  heard  as  he  does  not  aver  that 
lie  has  yet  paid  the  taxes. 

But  if  the  above  conclusions  were  incorrect  and  the  plain- 
tiff were  only  entitled  to  foreclose,  all  the  parties  anjd  all  the 
facts  are  before  the  Court,  and  upon  all  the  principles  of  The 
Code  it  was  error  to  render  a  judgment  against  the  plaintiff 
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for  costs  and  drive  him  to  a  new  action  for  foreclosure,  but 
the  foreclosure  should  be  decreed  in  this  action.  The  plain- 
tiff is  "not  restricted  to  his  prayer  for  relief  but  should  be 
decreed  any  relief  to  which  the  pleadings  and  facts,  proved 
admitted,  show  that  he  is  entitled,  and  even  though  the  plain- 
tiff has  misconceived  his  remedy."  Jones  v.  Mial,  79  N.  C, 
168;  Knight  v.  HoughtaMng,  85  N.  C,  17;  Patrick  v.  Rail' 
road,  93  K  C,  422;  Harris  v.  Sneeden,  104  K  C,  369; 
Barnes  v.  Barnes,  Ibid,  613 ;  McNeill  v.  Hodges,  105  N.  C, 
52 ;  Skinner  v.  Terry,  107  N.  C,  103 ;  Johnson  v.  Loftin, 
111  N.  C,  319 ;  Simmons  v,  Allison,  118  N.  C,  763 ;  Adams 
V.  Hayes,  120  N.  C,  383,  and  there  are  many  others,  all  to 
same  purport. 

FuRCHEs^  J.,  concurring.  This  is  a  petition  to  rehear 
and  as  the  opinion  in  this  case  is  a  per  curiam,  based  on 
Wilcox  i\  Leach,  123  N.  C,  74,  it  is  in  fact  a  petition  to  have 
the  opinion  in  Wilcox  t\  Leach  reviewed. 

I^otwithstandin^  the  severe  criticisms  made  upon  the 
opinion  in  that  case  i  nthe  arguments  a  tthis  term,  of  prob- 
ably a  half  dozen  cases,  it  still  seems  to  me  that  the  opinion 
in  that  case  is  based  on  sound  principles ;  is  a  just  and  proper 
construction  of  the  statute  of  1895,  and  should  be  sustained. 
We  were  told  that  this  Court  can  have  no  policy — ^that  its  duty 
is  to  construe  the  law  as  it  finds  it  and  leave  matters  of  policy 
to  the  L^islature.  I  agree  with  these  suggestions.  But  it 
is  somewhat  singular  that  after  these  suggestions  the  greater 
part  of  the  argument  of  the  petitioner  was  taken  up  in  discus- 
sing the  policy  to  be  pursued  in  collecting  taxes  to  meet  the 
demands  of  the  Government;  how  difficult  it  was  to  collect 
them  before  the  statute  of  1887 ;  how  the  payment  of  taxes 
was  evaded ;  what  a  burden  this  was  on  the  honest  taxpayers ; 
that  this  decision  was  going  back  to  the  old  policy,  and  that 
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the  State  would  not  be  able,  if  this  opinion  stands,  to  collect 
its  just  revenues.  And  what  was  equally  as  striking  to  me 
was  that  we  were  then  told  that  to  remove  the  doubt  this 
opinion  had  thrown  upon  this  matter,  the  Legislature  of  1899 
had  passed  an  Act  providing  against  this  erroneous  construc- 
tion of  the  Act  of  1895.  This  being  so,  the  matter  of  public 
policy  contended  for,  is  taken  out  of  the  case,  and  it  is  reduced 
to  the  dignity  of  an  ordinary  action,  involving  the  title  to 
land  where  the  plaintiff  claims  title  to  200  or  300  acres  of 
land  for  which  the  deed  shows  he  paid  less  than  $20.  The 
plaintiff  is  entitled  to  the  full  benefit  of  the  law  arising  out 
of  the  transaction  and  nothing  more.  He  is  entitled  to  noth- 
ing for  the  good  of  the  public.  There  have  been  a  number  of 
cases  similar  to  this  before  us,  brought  on  deeds  acquired 
upon  certificates  of  sales  by  Counties.  But  not  one  has  come 
before  in  which  the  County  is  a  party.  The  Counties  do  not 
seem  to  want  land ;  for  it  would  seem  that  if  they  are  entitled 
to  a  deed  upon  their  certificate,  as  it  is  contended  they  are, 
and  this  deed  gives  them  the  absolute  fee  simple  to  the  lands, 
that  they  would  take  the  lands  and  sell  them  for  their  value, 
rather  than  sell  their  certificates  for  a  pittance. 

We  are  told  that  Stanley  v,  Baird,  118  N.  C,  involved  the 
same  question  that  is  presented  in  this  case,  and  it  seems  that 
this  question  was  presented  by  the  record  in  that  case;  but 
it  was  not  called  to  the  consideration  of  the  Court  nor  was 
it  considered  in  passing  on  that  case,  as  every  member  of  this 
Court  well  remembers. 

But  as  I  have  said,  to  my  mind  the  opinion  in  Wilcox  v. 
Leach  rests  on  sound  and  correct  principles.  The  County 
Commissioners  are  not  the  owners  of  the  lands  nor  of  the 
taxes  due  from  the  defendant ;  they  are  simply  the  agents  and 
trustees  of  the  Counties  to  whom  the  taxes  are  due.  To 
secure  the  payment  of  these  taxes  they  have  a  lien  on  the  lands 
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of  the  delinquent  taxpayer  in  the  nature  of  a  mortgage,  with 
a  power  of  sale.  At  the  sale,  the  auctioneer  who  can  not  buy 
for  the  trustees  nor  for  the  principle  debtor,  bids  the  land  in 
and  under  the  statute  certifies  that  fact  to  the  Commissioners. 
Does  this  change  their  relations  in  the  matter?  Does  it 
change  their  trust  relations  'i  Are  they,  by  this  transaction, 
the  absolute  owners  of  this  land  in  fee  simple?  According 
to  the  clearest  principles  of  law,  which  it  seems  to  me  that  no 
good  lawyer  will  dispute,  they  are  not. 

Herein  lies  the  distinction  between  a  third  person  becom- 
ing the  purchaser  and  the  Commissioners  who  simply  direct 
the  crier  to  bid  in  the  land  if  it  does  not  bring  enough  to  pay 
the  taxes  for  which  it  is  being  sold — ^that  is  if  it  does  not  pay 
the  mortgage  debt. 

When  Wilcox  v.  Leach  was  decided  at  the  last  term  of  this 
Court,  it  received  tlie  approval  of  every  member  of  this  Court, 
and  in  my  opinion  it  was  correctlv  decided  and  should  stand. 


JOHN  A.  COLLINS  and  wife,  MARY  W.  COLLINS,  ▼.  BBTTIB  J. 
BRYAN,  HUGH  B.  BRYAN  and  S.  O.  WHITFIELD. 

(Decided   May  9,   1899). 

Tax  Salea— Certificates— TUles— Act  1895,  Ch.  119,  Sec- 
tion 90. 

The  assignee  of  certificate  of  sale  of  land  for  taxes  made  to  the 
County,  acquires  right  of  mortgagee,  and  must  foreclose  to  com- 
plete his  title.    Wilcox  v.  Leach,  123  N.  C,  74. 

Civil.  Action  for  recovery  of  real  estate,  tried  before  Nor- 
wood, J.,  at  May  Term,  1898,  of  the  Superior  Court  of  Hali- 
fax County. 


N.  C]  FEBRUAKY  TERM,  1899.  789 

Collins  v.  Bbyan. 

The  land  in  controversy  had  been  sold  for  taxes,  and  plain- 
tiffs claimed  as  assignees  of  the  tax  collector's  certificates  of 
sale,  given  to  the  County,  and  deeds  pursuant  thereto. 

The  defendants  claimed  to  be  the  owners  of  the  land,  which 
had  been  sold  for  taxes,  and  among  other  instructions  prayed 
for  the  following  special  instructions: 

"That  as  purchaser  of  said  lands  the  County  of  Halifax 
was  not  entitled  to  a  deed  therefor,  but  was  only  entitled  to 
foreclose  the  certificates  of  sales,  as  in  case  of  mortgage;  that 
the  plaintiffs  as  assignees  of  the  County  acquired  no  greater 
rights,  and  were  not  entitled  to  deeds  for  said  lands." 

His  Honor  refused  to  give  this  instruction  and  defendant 
excepted. 

Verdict  and  judgment  for  plaintiffs.  Appeal  by  defend- 
ants. 

Messrs.  Oilliam  &  QUliam,  for  defendants  (appellant). 
Messrs,  MacRae,  Day  &  Bell  and  E.  L.  Travis^  for  plain- 
tiffs. 

MoyrooMERY",  J.,  delivers  the  opinion  of  the  Court. 

ClaivK,  J.,  dissented. 

Montgomery,  J  This  action  was  brought  to  recover  the 
possession  of  the  lands  described  in  the  complaint.  The 
lands  were  sold  by  a  tax  collector  of  Halifax  County  in  1896 
for  taxes  due  upon  the  same.  They  were  bid  off  at  the  sale 
for  the  County  of  Halifax,  and  certificates  of  the  sale  wero 
{iftewards  issued  by  the  tax  collector  to  the  County.  The 
certificates  of  sale  were  assigned  by  the  Board  of  Commis- 
sioners of  the  County  to  John  A.  Collins  and  by  him  assigned 
to  his  wife,  Mary  W.  Collins,  the  plaintiff  in  this  action. 

.^f.*^erwards,  on  the  11th  day  of  March,  1897,  redemption 
not  having  been  made  by  the  owners  of  the  lands,  the  la;v 
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collector  made  a  deed  in  fee  simple,  conveyiiig  the  same  to 
the  plaintiff,  Mary  W.  Collins.  Under  this  deed  the  plain- 
tiffs claim  title  to  the  land. 

The  defendant  requested  the  Court  to  instruct  the  jury 
"That  as  purchaser  of  said  lands  the  County  of  Halifax  wa* 
not  entitled  to  a  deed  therefor,  but  was  only  entitled  to  fore- 
close the  certificates  of  sale  as  in  case  of  mortgage;  that  the 
plaintiffs  as  assignees  of  the  County  acquired  no  greater 
rights,  and  were  not  entitled  to  deeds  for  said  lands."  His 
Honor  refused  to  give  the  instruction,  and  told  the  jury  to 
answer  the  issue  "Yes." 

The  instruction  ought  to  have  been  given.  We  will  not 
enter  upon  a  discussion  of  the  matter  here,  but  simply  make 
reference  to  the  case  of  Wilcox  v.  Leach,  123  N.  C,  74,  for 
the  reasoning  upon  which  this  case  is  decided. 

But  we  are  of  the  opinion,  however,  that  as  it  does  not 
appear  from  the  pleadings  that  the  defendants  have  offered 
to  pay  to  the  plaintiffs  the  amount  of  the  tax,  interest  and 
penalty,  the  defendants  should  be  allowed  a  reasonable  time 
within  which  to  pay  the  same ;  and  in  default  of  such  payment 
the  plaintiff  should  be  allowed  in  this  action  to  proceed  to 
foreclose  the  lien  which  he  obtained  by  the  purchase  of  the 
certificate  from  the  County;  and  the  plaintiff  ought  to  be 
allowed  their  costs  of  action  in  the  Court  below,  but  not 
their  costs  of  appeal.  There  was  error  in  the  matter  pointed 
cut  for  which  there  must  be  a  new  trial. 

Clabk^  J.,  dissented. 
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Whitman  v,  Diokst. 


F.  WHITMAN  V.  HENRY  L.  DICKEY. 
(DecldedMay  9, 1899). 

Tax  Sales— Certificates— Titles— Act  1896,  Ch.  119,  Sec- 
tion 90. 

The  holder  of  a  certificate  of  sale  of  land  for  taxes,  assigned  to  him 
by  the  County,  the  purchaser,  acquires  the  County's  interest, 
which  is  that  of  mortgagee,  and  must  foreclose  to  complete  his 
title.    Wilcox  v.  Leach,  123  N.  C.  74. 

CoNTROVEHSY  withoTit  actioD,  relating  to  tax  title  to  land^ 
submitted  under  Section  567  of  The  Code  upon  statement  of 
fact  agreed,  to  Starhuclc,  J,,  at  Chambers  at  Hendersonville, 
December  1,  1898.  The  case  comes  from  Rutherford 
County,  where  the  land,  in  controversy,  is  situated. 

The  facts  agreed  are  stated  in  the  opinion.  His  Honor 
adjudged  the  plaintiflF  to  be  owner  of  the  land  and  entitled  to 
possession. 

Defendant  excepted  and  appealed. 

Messrs,  B.  S.  Eaves j  B.  A.  Justice  and  /.  C.  L,  Harris,  for 
defendant  (appellant). 

Messrs.  M.  H.  Justice;  Burwell,  Walker  &  Cansler,  and 
Shepherd  &  Busbee,  for  plaintiff. 

MoNTGOMEBY^  J.,  delivers  the  opinion  of  the  Court. 

Ci4ABK^  J.,  dissented. 

MoNTQOMBBY,  J.  This  a  controversy  submitted  without 
action  under  Section  667  of  The  Code.  The  facts  agreed 
upon  are  as  follows :  At  the  time  for  listing  the  taxes  for  the 
year  1896  the  defendant  was  the  owner  of  the  tract  of  land 
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dofcribed  in  the  complaint  and  listed  the  same  for  taxation. 
The  defendant  made  default  in  the  payment  of  taxes  and 
George  Bickerstaff,  a  tax  collector  for  the  County  of  Ruth- 
erford, where  the  land  is  situated,  sold  the  same  for  the  taxes 
due,  f  fter  proper  advertisement,  when  the  Commissioners  of 
the  County  purchased  it  and  received  a  certificate  of  sale 
from  the  tax  collector.  Afterwards  the  County  OonmiiB- 
sioners  assigned  the  certificate  to  the  plaintiff.  The  tax  col- 
lector executed  to  the  plaintiff  a  deed  to  the  land  in  pursuance 
of  the  sale  and  under  the  certificate,  after  the  time  of  redemp- 
tion had  passed. 

The  plaintiff  contends  that  the  tax  collector's  deed  con- 
veys to  him  a  good  title.  The  defendant  contends  that  the 
plaintiff's  deed  from  the  tax  collector  is  of  no  force.  Upon 
the  facts  the  Court  was  of  opinion  that  the  plaintiff's  deed  to 
the  land  from  the  tax  collector  was  good,  and  that  the  plain- 
tiff was  entitled  to  the  possession  of  the  land,  and  gave  judg- 
ment accordingly. 

For  the  reasons  given  in  Wilcox  v.  Leach,  123  N.  C,  74, 
we  are  of  the  opinion  that  his  Honor  was  in  error,  and  that 
the  plaintiff  is  not  entitled  to  recover. 

But  we  are  of  the  opinion,  however,  that  as  it  does  not 
appear  from  the  facts  agreed  that  the  defendant  has  offered  to 
pay  to  the  plaintiff  the  amount  of  the  tax,  interest  and  pen- 
alty, the  defendant  should  be  allowed  a  reasonable  time  within 
which  to  pay  the  same ;  and  in  default  of  such  payment  the 
plaintiff  should  be  allowed  in  this  action  to  proceed  to  fore- 
close the  lien  which  he  obtained  by  the  purchase  of  the  certifi- 
cate from  the  County ;  and  the  plaintiff  ought  to  be  allowed 
his  costs  of  action  in  the  Court  below  but  not  his  ooets  of 
appeal. 

Error. 

Clabe^  J.,  dissented. 
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Hubs  v,  Craig. 


C.  J.  HUSS  V.  T.  L.  CRAIG  and  T.  W.  WILSON. 

(Decided  May  9,  1899). 

Fax  bales'— Certificates— Titles— Act  1895,  Ch,  119 y  Sec- 
tion 90, 

^here  land  is  sold  for  taxes  and  the  County  buys  and  takes  the 
Sheriff's  certificate,  the  interest  acquired  is  that  of  mortgagee, 
and  the  assignee  of  such  certificate  acquires  the  same  interest 
and  although  receiving  the  Sheriff's  deed,  after  time  of  redemp- 
tion, in  order  to  complete  his  title,  must  resort  to  foreclosure. 
Wilcox  y.  Ltadi,  128  N.  C  74. 

CoNTBOVEBsY  witlioiit  action,  relating  to  tax  title  to  land, 
abinitted,  upon  agreed  statement  of  facts,  to  Coble,  J.,  at 
'hambers,  in  Gaston  County,  April  15,  1899. 

The  facts  agreed  are  stated  in  the  opinion.  His  Honor  gave 
idgment  that  the  plaintiff  is  the  owner  in  fee  of  the  land  in 
ontrovei'sy  and  entitled  to  the  possession  of  the  same. 
)efendants  except  and  appeal. 

Mr.  R,  L.  Durham  for  defendants  (appellant). 
Messrs.  Todd  cP  Pell  and  Argo  &  Snow,  contra. 

MoNTGOMEBY^  J.,  delivers  the  opinion  of  the  Court. 

Clabk^  J.,  dissented. 

MoNTQOMEBY,  J.  This  is  a  controversy  submitted  with- 
ut  action  under  Section  567  of  The  Code.  The  following  is 
he  statement  of  facts  agreed:  Prior  to  the  year  1895  the 
lefendants,  T.  L.  Craig  and  T.  W.  Wilson,  were  tenants 
n  common  in  fee  of  the  tract  of  land  described  in  the  com- 
)laint,  and  on  the  3rd  day  of  December,  1895,  they  con- 
ractid  to  convey  the  same  to  George  Glenn  and  put  him  in 
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possession.  The  land  was  listed  for  taxes  for  the  year  1896 
in  the  name  of  Glenn, and  the  taxes  assessed  thereon  amounted 
to  $2.40.  Default  having  been  made  in  the  payment  of  the 
taxes,  the  land  was  sold  for  the  same  by  the  sheriff  of  Gkiston 
County,  and  bid  in  by  the  Commissicmers  of  the  County.  The 
sheriff  issued  a  certificate  of  sale  to  the  Commissioners,  in 
which  it  was  recited  "that  unless  redemption  was  made  of 
said  estate  in  the  manner  provided  by  law,  the  said  County 
Commissioners  of  Gaston  County,  heirs  or  assigns,  will  be 
entitled  to  a  deed  therefor  on  and  after  the  3rd  day  of  May 
A.  D.  1898,  on  surrender  of  this  certificate."  Afterwards 
the  certificate  was  assigned  to  the  plaintiff. 

After  the  expiration  of  the  period  of  redemption,  and  the 
owner  not  having  paid  the  taxes,  the  plaintiff  presented  and 
surrendered  tJie  certificate  to  the  Sheriff,  and  demanded  and 
obtained  a  deed  to  the  land  from  him,  according  to  the  provi- 
sions of  the  statute.  Under  this  deed  the  plaintiff  claims  the 
land  in  controversy. 

The  plaintiff  contends  that  his  tax  deed  conveys  a  good  title 
to  the  land  in  fee.  The  defendants  contend  that  the  plain- 
tiff's deed  is  void.  His  Honor  was  of  opinion  upon  the  facts 
that  the  sheriff's  deed  conveyed  the  title  to  the  land  and  that 
the  plaintiff  was  entitled  to  possession  thereof,  and  gave 
judgment  accordingly.  For  the  reasons  set  out  in  Wilcox  v. 
Leach,  123  N.  C,  74,  we  are  of  opinion  that  his  Honor  was  in 
error  and  that  the  plaintiff  was  not  entitled  to  recover. 

But  we  are  of  opinion,  however,  that  as  it  does  not  appear 
from  the  facts  agreed  that  the  defendants  have  offered  to  pay 
to  the  plaintiffs  the  amount  of  the  tax,  interest  and  penally, 
the  defendant  should  be  allowed  a  reasonable  time  within 
which  to  pay  the  same;  and  in  default  of  such  payment 
the  plaintiff  should  be  allowed  in  this  action  to  proceed  to 
foreclose  the  lien  which  he  obtained  by  the  purchase  of  the 
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certificate  from  the  Ootinty;  and  the  plaintiff  ought  to  be 
allowed  his  costs  of  action  in  the  Court  below  but  not  his 
costs  of  appeal. 
Error. 

CuiSK,  J.,  dissented. 


JAMES  NORWOOD.  Administrator;  v.  HANES  PRATT,  et  al. 

(Decided  May  9.  1899). 

Certiorari — Ride  6th,  121  N.  C,  69^. 

Ordinarily,  at  the  first  Term  of  this  Court  after  the  trial  below,  it  1b 
the  duty  of  the  appellant  to  have  filed  here  the  transcript  on 
appeal.  If  at  that  time,  the  case  has  not  been  settled  by  the 
Judge,  and  the  appellant  has  not  been  guilty  of  laches  he  would 
be  entitled  to  a  writ  of  certiorari  therefor,  upon  his  filing  all  of 
the  transcript  that  was  available. 

Motion  for  a  writ  of  certiorari,  to   be   directed   to   the 
Superior  Court  of  Obanqe  County.     Motion  denied. 
The  facts  are  stated  in  the  opinion. 

Mr.  C.  D.  Turner,  for  appellant. 

Messrs.  John  W.  Oraham  and  P  .0.  Oraham,  contra. 

MoNTOOMEBY^  J.,  doUvers  the  opinion  of  the  Court 

Clabk^  J.,  delivers  concurring  opinion. 

MoNTGOMEBT,  J.  At  November  Term,  1898,  of  Orange 
Superior  Court  this  case  was  heard  upon  exceptions  filed  to  a 
referee's  report.     All  of  the  exceptions  made  by  the  defend- 
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ants  were  overruled  and  the  report  of  the  referee  was  con- 
firmed. The  defendants  excepted,  seriatim,  to  the  overruling 
of  each  exception.  By  agreement  between  the  counsel  of 
both  sides  the  judgment  was  signed  out  of  term,  and  it  was 
filed  in  the  office  of  the  Clerk  on  the  29th  of  November,  1898, 
and  notice  thereof  promptly  given  to  the  counsel  of  the 
defendants. 

Ordinarily  at  the  first  term  of  this  Court  after  the  trial 
below  it  is  the  duty  of  the  appellant  to  have  filed  here  the 
transcript  on  appeal.  Rule  5,  121  N.  C,  694.  If  at  that 
time  the  case  on  appeal  has  not  been  settled  by  the  Judge  and 
the  appellant  has  not  been  guilty  of  any  laches,  he  would  be 
entitled  to  a  writ  of  certiorari  therefor,  upon  his  filing  "all  of 
the  transcript  that  was  available." 

The  district  from  which  this  case  comes  was  reached  on  the 

m 

7th  day  of  March,  1899,  and  at  that  time  the  appellants  had 
filed  here  only  a  copy  of  the  judgment  and  the  docket  entries 
in  the  case.  The  Judge  had  not  settled  the  case  on  appeal. 
The  certificate  attached  showed  the  matter  to  be  a  "partial 
transcript  of  the  record,  sent  at  the  request  of  the  defendants 
counsel."  The  appellants  did  not  attempt  to  account  for  the 
balance  of  the  record  proper  (although  it  appears  that  it  had 
been  for  weeks  in  the  Clerk's  office),  and  made  a  motion  for 
certiorari  to  procure  the  case  on  appeal. 

In  Burrell  v,  Hughes,  120  N.  C,  277,  it  was  said:  "In 
any  event  since  the  appeal  should  be  docketed  here  at  the  first 
term  beginning  after  the  trial  below,  it  was  the  duty  of  the 
appellant  at  such  first  term  to  file  all  of  the  transcript  that 
was  available,  and  have  asked  for  a  certiorari  to  complete  tie 
transcript.  His  failure  to  do  so  is  a  lack  of  diligence  and  for- 
feits his  appeal." 

The  allegation  of  the  appellants  is  that  the  rest  of  die 
transcript  was  not  furnished  because  the  Clerk  would  not 
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make  it  out,  notwithstanding  the  fact  that  their  counsel  ten- 
dered to  him  the  fees  necessary  for  that  purpose.  The  Clerk's 
affidavit  was  to  the  contrary.  We  need  not,  however,  pass 
upon  that  contradiction.  The  appellants  were  not  before  this 
Court  according  to  its  rules,  and,  before  they  could  get  a 
standing  here,  it  was  incumbent  on  them  to  show,  to  our  sat- 
isfaction, that  they  had  not  been  guilty  of  laches.  We  can 
not  say  that  that  has  been  shown,  affirmatively,  and  we  must 
therefore  deny  the  motion  for  a  certiorari,  and  dismiss  the 
appeal. 

Clabk,  J.,  concurring.  The  settled  practice  upon  such 
applications  as  this  is  thus  stated  in  Burwell  v,  Hughes,  120 
!N.  C,  277  (which  was  an  appeal  from  the  same  County  and 
in  which  the  same  counsel  represented  the  appellant) :  ^^It 
was  the  duty  of  the  appellant  at  such  first  term  to  file  all  the 
transcript  that  was  available,  and  have  asked  for  a  certiorari 
to  complete  the  transcript  His  failure  to  do  so  is  a  lack  of 
diligence  and  forfeits  his  appeal.  Brovm  v.  House,  119 
N.  0.,  1622;  Haynes  v.  Coward,  116  N.  C,  840;  Graham 
V.  Edwards,  114  N.  C,  228;  Sanders  v.  Thompson,  Ibid, 
282 ;  State  v.  James,  108  K  C,  792 ;  Collins  v.  Faribault,  92 
N.  C,  810,  and  there  are  still  other  cases.  There  are  som^ 
matters  at  least  which  should  be  deemed  settled,  and  this 
19  one  of  them."  This  has  since  been  cited  and  followed  in 
Morrison  v.  Craven,  120  N.  C,  327 ;  CrUz  v.  Sparger,  121 
N.  C,  283;  Bothchild  v.  McNichol,  Ibid,  284;  Parker  v. 
Railroad,  Ibid,  601  ]McMilla7i  v.  McMillan,  122  N.  C,  410; 
and  in  other  cases  disposed  of  per  curiam,  because  reiteration 
was  unneoessai'y,  among  them  the  case  last  called  immediately 
preceding  this  on  the  docket — Trollinger  v.  Railroad, 

It  has  been  contended  that  if  the  certiorari  were  granted  no 
harm  would  be  done.     In  the  first  place  the  case  would  go 
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over  to  the  Fall  Term,  and  delay  of  justice  is  often  a  denial 
of  justice,  and  is  one  of  the  evils  held  so  great  that  a  proyision 
against  it  was  inserted  in  Magna  Charter.  Besides,  there 
must  of  necessity  be  rules  of  procedure  or  the  administration 
of  justice  would  be  ^'confusion  worse  confounded/'  It  is 
not  material  whether  an  appeal  should  be  docketed  ''at  the 
first  term  beginning  after  the  trial  below/'  as  our  rule 
requires,  or  at  the  second  term,  or  at  the  third  term,  but 
whatever  the  rule,  it  should  apply  to  all.  It  is  not  material 
whether,  on  an  application  for  a  certiorari,  the  applicant 
must  docket  as  a  basis  ''a  transcript  of  all  the  record  that  is 
available"  (as  our  uniform  decisions  require),  or  only  a  copy 
of  the  judgment,  or  nothing,  but  whatever  the  requirement,  it 
must  be  impartially  applied  to  all.  An  exemption  of  any 
litigant  would  be  favoritism  or  at  the  least  the  uncertain 
"rule  of  the  Chanellor's  thumb" — ^varying  in  thickness. 

As  far  as  possible,  the  courts  should  give  their  time  to  the 
decision  of  disputed  rights  and  eliminate  as  far  as  they  can 
all  mere  questions  of  practice,  as  to  the  proper  manner  of 
presenting  cases  in  Courts.  This  renders  it  of  the  gravest 
importance  to  have  the  practice  settled  and  to  adhere  to  it 
impartially,  letting  all  needed  changes  be  made  by  statute  or 
by  changing  the  rules  of  Court  so  as  to  be  prospective.  If 
this  is  not  done,  and  the  well  settled  practice  is  not  adhered  to 
the  Court  would  be  deluged  with  questions  of  mere  prooedure 
"to  the  neglect  of  the  weightier  matters  of  the  law." 
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OEOROE  N.  HUTTON,  et.  als.,  partners  in  manufacturing  lumber,  v. 

THOMAS  M.  WEBB,  Sheriff,  and  THE  BOARD  OF 

COMMISSIONERS  OF  BURKE  COUNTY. 

(Decided  May  10, 1899). 

Floatable  Streama — Catawba  and  Johns  Rivera  Assessments 
Act  1897,  Chap  388— Constitution,  AH.  VIII, 

Section  ^. 

• 

1.  The  right  of  taxation  or  assessment  is  a  grant  of  sovereign  power, 

and  can  only  be  exercised  for  the  public  good,  and  not  for 
private  benefits  or  for  corporate  gain,  unless  such  gain  be 
incident  to  the  public  benefit. 

2.  While  the  Legislature  may  by  proper  enactments  provide  for  the 

improvement  of  navigable  and  floatable  water  ways  for  the 
henefU  of  navigation,  it  can  not  impose  duties  upon  the  com- 
merce upon  such  waters,  for  t)ie  purpose  of  building  bridges 
or  cleaning  out  fords,  public  and  private,  across  such  water 
courses. 

3.  The  Act  of  1897,  chapter  388,  appointing  a  Board  of  Managers  to 

provide  for  removing  driftwood  from  the  Catawba  and  Johns 
Rivers,  between  points  named,  which  may  gather  at  the 
shoals,  on  said  streams,  at  low  water,  so  as  to  obstruct  fords 
used  for  public  and  private  crossings,  or  pond  back  the  water 
— and  empowering  the  Board  to  ascertain  the  number  of  logs 
floated  down  said  streams,  and  to  impose  an  assessment  upon 
each  log,  the  fund  derived  to  be  apportioned  among  the  Coun- 
ties of  Burke,  Catawba  and  McDowell,  and  to  be  used  for  the 
purpose  of  keeping  the  fords  clear  and  for  building  bridges — 
is  manifestly  an  Act  passed  for  the  beneflt  of  these  Counties, 
and  not  for  the  public  good,  and  is  in  contravention  of  the 
Constitution,  Art  VIII,  Section  4,  inhibiting  abuse  in  assess- 
ment, and  is  in  conflict  with  the  whole  tenor  and  spirit  of  the 
Constitution,  and  of  our  institutions. 

Civil  Action  for  injunction  relief  to  restrain  the  defend- 
ants from  enforcing  an  assessment  on  the  property  of  plain- 


750  IN  THE  SUPREME  COURT.  [134 


HUTTOn  V.  Wkbb. 


tiffs,  and  from  interfering  with  their  floatage  of  logs  down  the 
Catawba  and  John  Rivers. 

A  temporary  order  of  restraint  was  granted  by  Robm- 
son,  J.,  in  this  cause  pending  in  Bubke  Superior  Court,  and 
came  to  a  hearing,  by  consent,  before  Bryan,  /.,  at  Chambers 
at  Raleigh,  on  25th  October,  1898,  and  was  heard  upon  affida- 
vits from  both  sides  by  his  Honor. 

The  complaint  allied  that  the  plaintiffs  were  engaged  in 
the  manufacture  of  lumber  in  this  State,  owning  planing 
mills  and  a  saw  mill  plant  in  Catawba  County — also  owning 
large  (juantities  of  stand  timber  on  the  Catawba  and  Johns 
Rivers,  and  also  owning  a  large  quantity  of  cut  logs,  and  are 
purchasing  large  quantities  of  logs  to  supply  the  milling 
plant,  and  that  their  only  convenient  way  of  getting  the  same 
to  said  plant  is  by  floating  them  down  said  Rivers,  which 
are  floatable  streams. 

That  the  defendant  (Commissioners  have  caused  an  assess- 
ment of  $275.50  to  be  made  upon  their  logs,  and  have 
required  the  defendant  sheriff  to  collect  the  same,  and  that  he 
has  levied  upon  150,000  feet  of  their  sawed  lumber  and  has 
advertised  it  for  sale. 

That  the  defendants  are  professing  to  act  under  color  of  an 
Act  of  the  Legislature  ratified  March  9,  1897,  (Act  1897, 
Chap.  388),  which  in  terms  attempts  to  authorize  the  Board 
of  Managers  mentioned  therein  to  exact  such  tolls  for  the  pur- 
pose of  removing  of  driftwood  "that  may  gather  at  the  shoals 
on  said  streams,  when  the  water  is  low,  so  as  to  obstruct  fords 
used  for  public  and  private  crossings,  or  pond  back  the 
water  at  any  point"  on  said  Rivers,  and  also  for  the  purpose  of 
building  certain  public  bridges  over  the  said  streams;  that 
the  plaintiffs  are  advised  that  the  said  Act  is  invalid  and  void, 
in  that  the  Legislature  has  no  power  to  authorize  assessments 
for  such  purposes  on  the  plaintiffs  and  others  of  the  public 
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ngaged  in  the  exercise  of  the  paramoiint  right  of  navigation 
»7  floating  of  said  streams,  and  that  the  duty  of  building  such 
^ridges  and  clearing  out  of  such  fords  from  driftwood  is 
mposed  upon  the  public  generally  to  whose  benefits  it  enures, 
nd  not  upon  these  plaintiffs  alone  and  those  similarly 
engaged  in  the  floatage  of  logs  in  said  streams  who  receive  no 
»eculiar  benefit  from  the  building  of  such  bridges  or  the 
learing  out  of  such  fords,  apart  from  the  general  public, 
leing  in  no  wise  necessary  to,  or  in  furtherance  of,  the  floatage 
•f  logs  during  the  seasons  when  said  streams  are  floatable. 

The  answer  sets  up  the  Act  of  1897,  Chap.  388,  as  a  full 
md  complete  authorization  of  the  acts  of  the  defendants, 
omplained  of  by  plaintiffs.  His  Honor  continued  the 
n junction  until  the  final  hearing.  Defendants  excepted  and 
ppealed. 

Messrs,  A,  C,  Avery   and   /.    M.    Mull,   for   defendants 
appellant). 
Messrs.  Shepherd  &  Bushee,  for  plaintiffs. 

FuRCHEs^  J.,  delivers  opinion  of  the  Court. 

Montgomery,  J.,  dissents. 

Clakk,  J.,  delivers  dissenting  opinion. 

Douglas,  J.,  delivers  concurring  opinion. 

FuRcnEs,  J.  We  think  the  judgment  below  should  be 
iflirmed.  'Jo  our  minds  there  is  too  little  resemblance  in  a 
mblic  turnpike  road  and  a  navigable  water  course  to  afford 
malogy  for  argument,  from  which  proper  conclusions  may  be 
Irawn.  The  turnpike  is  created  by  legislation  and  can  be 
ibolished  by  legislation.  But  a  navigable  water  course  is  not 
Tcated  by  l^islation  and  can  not  be  abolished  by  legisla- 
ion. 

It  is  true  that  the  Legislature  may  by  proper  enactment 
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provide  for  the  improvement  of  such  waterway  for  the  hene^ 
fit  of  navigation.  But  the  Legislature  can  not  impose  duties 
upon  the  commerce  upon  such  waters,  for  the  purpose  of 
^^building  public  bridges,  and  of  cleaning  out  the  fords,  public 
and  private,  across"  such  water  courses.  The  right  of  taxa- 
tion or  ^^assessment"  is  a  grant  of  sovereign  power  and  can 
only  be  exercised  for  the  public  good.  This  sovereign  power 
can  not  be  granted  for  private  benefits  or  for  corporate  gain, 
unless  such  gain  be  incident  to  the  public  benefit,  authorizing 
the  exercise  of  the  taxing  power  of  government. 

It  is  manifest  from  the  provisions  of  this  Act  that  it  was 
passed  for  the  benefit  of  the  Counties  of  Burke,  McDowell  and 
Caldwell,  and  not  for  the  public  good — ^the  improvement  of 
the  navigation  of  the  streams  therein  named,  as  their 
improvement  for  such  purpose  is  not  mentioned.  The  duty 
of  this  "board  is  to  remove  driftwood  (that  may  gather  at 
shoals  on  said  streams  when  the  water  is  low,  so  as  to  obstruct 
fords  used  for  public  and  private  crossings,  or  pond  back  the 
water)  at  any  point  on  the  Catawba  River,"  etc.  And  this 
board  is  to  provide  for  the  ascertainment  of  the  number  of 
logs  floated  and  to  fix  the  charge  thereon;  and  "after  paying 
for  keeping  the  shoals  as  aforesaid  and  for  ascertaining  the 
number  of  logs  floated,  any  residue  of  the  fund  arising  from 
said  tolls  shall  be  divided  among  said  Counties."  This  board 
is  to  report  to  the  Commissioners  of  each  of  the  Counties  the 
respective  part  of  dividends  that  belong  to  it,  and  the  Com- 
missioners shall  "assess  the  same"  and  enter  up  judgment 
for  said  amount  against  the  parties  assessed,  and  execution 
shall  issue  thereon  "as  for  other  tax  assessments."  This 
Act  was  passed  in  the  Spring  of  1897,  and  under  its  operation 
the  plaintiff  was  taxed  $275.50  in  the  Spring  of  1898,  and  his 
property  advertised  for  sale.  But  few  private  business  enter- 
prises in  this  State  can  stand  such  an  assessment  as  this.     In 
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our  opinion,  it  is  in  contravention  of  the  provision  Article 
VIII,  Section  4,  of  the  Constitution,  there  being  nothing  in 
the  Act  limiting  the  power  or  extent  of  taxation. 

But  outside  of  this  provision  of  the  Constitution,  we  do 
not  believe  it  can  be  sustained.  It  provides  for  the  levy  of 
"taxes  or  assessments"  on  private  property  for  private  benefit, 
and  not  for  the  public  good.  It  is  in  conflict  with  the  whole 
tenor  and  spirit  of  the  Constitution,  and  of  our  institutions. 
It  is  an  unauthorized  exercise  of  sovereign  power  in  the  hands 
of  this  new  board  of  Commissioners,  and  we  think  the  judg- 
ment of  the  Court  appealed  from  should  be  aj£rmed. 

Montgomery,  J.,  dissents. 

Clabk,  J.,  dissenting.  In  England  the  test  of  navigable 
rivers  is  the  ebb  and  flow  of  the  tide.  In  this  coimtry,  owing 
to  essential  differences  in  topography,  the  test  of  a  navigable 
river  (over  which  class  of  streams  alone  Congress  has  jurisdic- 
tion) is  that  it  is  wide  enough  and  deep  enough  to  be  naviga- 
ble by  sea-going  vessels,  and  below  falls  or  other  obstructions 
so  as  to  be  accessible  to  such  vessels.  Navigable  streams  are 
subject  to  regulation  by  State  legislation  provided  it  is  not 
repugnant  to  any  regulation  thereof  by  Congress,  Bagg  v. 
Railroad,  109  N.  C,  281 ;  Morgan  v,  Louisiana,  118  U.  S., 
455 ;  Smith  v.  Alahama,  124  TJ.  S.,  465 ;  Railroad  v.  Alabama, 
128  U.  S.,  96;  Cooley  Const.  Lim.,  596;  16  Am.  and  Eng. 
(\.  '261,  and  this  to  the  extent  even  of  imposing  a  reasona- 
ble toll  as  compensation  for  improving  the  navigation  of  such 
streams,  if  not  in  conflict  with  some  statute  passed  by  Con- 
gress in  pursuance  of  its  paramount  right.  Thames  BanJe  v. 
Lovell,  46  Am.  Dec.,  332 ;  Benjamin  v.  Manistee,  42  Mich., 
628;  McReynolds  v,  Smallhouse,  8  Bush.  (Ky.),  447;  Mor- 
ris V.  State,  62  Texas,  728 ;  Prentice  &  Eagan  Conmier^e 
Clause  113,  and  cases  cited. 
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Streams  not  technically  navigable  in  the  above  sense  are 
exclusively  within  State  jurisdiction  and  are  those  non-navi- 
gable and  those  cut  oflF  by  falls  in  the  river  from  access  by  sea- 
going vessels.  Com.  v.  Kmg,  150  Mass.,  221 ;  The  Montello, 
11  Wall.,  411 ;  and  streams  strictly  non-navigable  are  divided 
into  floatable  and  non-floatable. 

The  distinction  between  floatable  and  non-floatable  streams 
is  drawn  in  Commissioners  v.  Lum,ber  Co,,  116  N.  C,  731, 
in  which  it  is  held  that  the  Catawba  River,  at  the  location 
now  in  question  is  a  floatable  stream,  and  the  Act  of  the  Gren- 
eral  Assembly,  Acts  1897,  Ch.  388,  recites  that  decision  and 
provides  for  the  regulation  of  the  use  of  said  stream  for  float- 
age purposes.  It  is  the  constitutionality  of  that  statute 
which  is  called  in  question  by  this  action. 

In  State  v.  Olenn,  52  N.  C,  321,  it  is  said  that  "When 
a  stream  (not  navigable)  is  naturally  of  sufficient  depth  for 
valuable  floatage,  the  public  have  an  easement  therein  for 
the  purpose  of  transportation  and  commercial  intercourse, 
and  in  fact  they  are  public  highways  by  water/^  this  ease- 
ment being  explained  to  be  as  to  the  use  of  the  stream  for 
said  purposes,  the  bed  of  the  stream  and  with  it  the  right  of 
flshing  being  capable  of  grant  to  the  riparian  owners.  To 
same  effect  Buchi  v.  Cone,  25  Fla.,  1. 

Floatable  streams  being  "public  highways  by  water"  as  said 
in  State  v.  Olenn,  supra,  the  State  can  in  the  exercise  of  its 
powers  provide  regulations  for  the  unrestricted  exercise 
thereof,  and  provide  for  the  expense  of  doing  so  and  of  keep- 
ing the  channel  open,  either  by  funds  out.  of  the  public  treas- 
ury or  by  tolls  upon  the  commerce  using  said  streams  (i.  c, 
logs  and  rafts)  and  this  power  it  can  exercise  through  com- 
missioners appointed  directly  by  the  State  or  confer  the  con- 
trol and  the  power  to  lay  .tolls  upon  the  Commissioners  of  the 
Counties  through  which  such  "public  highway  by  water" 
flows. 
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In  many  instances  the  State  has  devolved  the  duty  of  keep- 
ing open  the  use  of  floatable  streams  upon  private  companies, 
giving  in  consideration  thereof  the  right  to  exact  tolls  (as  is 
also  done  in  the  case  of  turnpikes)  and  such  acts  have  been 
sustained  as  a  legitimate  exercise  of  legislative  power,  and 
that  these  do  not  infringe  "the  right  of  free  navigation." 
Osborne  v.  Knife  Falls  Co.,  32  Minn.,  412;  Benjamin  v. 
Manistee,  42  Mich.,  628,  (opinion  by  Cooley,  J.) ;  Nelson 
V,  Navigation  Co.,  44  Mich.,  7 ;  Morris  v.  State,  62  Texas, 
728 ;  Oreen  v.  Palmer,  83  Ky.,  646 ;  Duluth  Lumber  Co,,  v. 
Boone  Co.,  17  Fed.  Rep.,  419 ;  Huse  v.  Olover,  119  U.  S., 
343 ;  Sands  v.  Manistee,  123  U.  S.,  22.  Nor  conflict  with 
the  constitutional  inhibition  against  taking  private  property 
without  compensation.  Gould  on  Waters,  Section  143,  and 
cases  cited.  A  fortiori  the  State  can  confer  the  control  of  a 
public  highway  r.nd  the  right  to  lay  tolls  upon  the  transporta- 
tion thereon,  upon  one  of  its  own  agencies,  the  Commission- 
ers of  the  Counties  through  which,  or  upon  whose  borders,  the 
stream  rims.  It  is  difficult  to  understand  why  it  is  not  com- 
petent for  the  L^islature,  under  its  general  police  power,  to 
permit  the  organization  of  a  governmental  agency  to  improve 
the  navigation  of  these  streams  for  logs  in  the  same  way  and 
to  devote  any  profit  arising  from  tolls  to  the  special  purpose 
of  improving  and  building  such  bridges  as  woidd  not  inter- 
fere with  the  passage  of  logs,  instead  of  putting  such  profits 
into  the  coffers  of  the  County  to  be  used  for  general  County 
purposes. 

This  is  not  a  tax  or  an  assessment  (as  in  Peace  v.  Raleigh 
cited  by  plaintiffs'  counsel),  but  a  toll  which  is  provided  for 
in  the  Act  in  question.  It  is  a  matter  of  universal  knowl- 
edge that  the  Legislature  has  resorted  to  the  plan  of  allow- 
ing persons  or  companies  to  charge  toll  for  the  purpose  of 
keeping  up  certain  public  roads  in  the  mountain  Counties 
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in  North  Carolina.  The  charging  of  these  tolls  has  been  at 
times  allowed  and  at  other  times  discontinued  by  the  Legis- 
lature. It  was  always  in  contemplation  of  the  State  and 
those  in  charge  of  such  roads,  that  a  profit  would  be  realized 
and  pocketed  by  those  who  should  keep  the  highways  in  good 
condition.  There  is  no  reason  why  the  State  should  not 
embark  in  the  same  business  itself  or  authorize  one  of  its 
local  agencies  to  engage  in  it  and  to  apply  its  profits  for  the 
public  good. 

Were  these  charges  technically  taxes  instead  of  tolls,  it 
has  been  held  that  even  a  tax  levied  within  the  constitu- 
tional limits  for  one  County  purpose  may  be  devoted  to 
another  County  purpose.  Long  v.  Commissioners,  76  N.  C, 
p.  280. 

The  Legislature  has  the  power  to  convert  an  ordinary  pub- 
lic highway  used  as  a  carriage  and  wagon  road  into  a  turnpike 
or  toll  road.  The  Courts  hold  in  such  cases  that  "the  change 
is  not  in  the  character  of  the  servitude  but  in  the  mode  of 
sustaining  the  highway,  or  keeping  it  in  repair,  viz :  in  sub- 
stituting tolls  instead  of  taxes  or  involuntary  labor."  Carter 
V.  Clark,  89  Ind.,  238,  239 ;  Elliot  on  Roads  and  Streets,  p. 
55,  and  authorities  there  cited.  Especially  see  Walker  r. 
Caywood,  31  N.  Y.,  51;  Wright  v.  Carter,  27  N.  J.,  76; 
Douglass  v..  Boonesborough,  23  Md.,  219;  State  v.  Blake,  36 
N.  J.,  442. 

Has  the  Legislature  the  power  to  assume  the  same  control 
over  navigable  and  non-navigable  streams  as   over  the   dirt 

m 

roads  made  such  by  authority  of  law  ? 

"It  is  too  late  to  question  that  the  police  power  of  the 
State  (which  is  part  of  its  general  legislative  power)  extends 
to  providing  for  every  object  which  may  be  reasonably  con- 
sidered necessary  for  the  public  safety,  health,  good  order  or 
prosperity,  and  which  is  not  forbidden  by  some  restriction  in 
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the  State  or  Federal  Constitution,  or  by  some  recognized  prin- 
ciple of  right  or  justice  found  in  the  common  law.  It  is 
unnecessary  to  consider  at  present  the  limits  of  this  exten- 
sive power,  since  it  clearly  includes  the  right  to  provide  for 
and  compel  the  clearing  out,  not  only  of  such  water  courses 
as  are  naiurally  navigable,  hut  of  all  such  watercourses  and 
drains  as  are  not  and  never  were  navigable^  but  which  are 
necessary  for  carrying  off  the  surplus  drain  water,  thereby 
promoting  the  public  health,  and  enabling  a  considerable 
portion  of  territory,  otherwise  uninhabitable,  to  be  brought 
into  cultivation."  Norfleet  v,  Cromwell,  70  N.  C,  634; 
Brown  v.  Keener,  74  N.  C.,712,  at  pp.  716,  717 ;  The  Code 
Sections  3707,  3710,  3711 ;  State  v.  Moore,  104  K  C,  at  pp 
720,  721  and  722 ;  Sands  v.  Manistee,  123  U.  S.,  pp.  294,  295. 

The  Boards  of  Commissioners  of  two  or  more  Counties 
can  be  united  in  such  work  by  legislative  authority.  Herring 
V.  Dixon,  122  N.  C,  420. 

If  a  charter  were  granted  to  a  private  company  to  clean 
out  the  channel  and  in  consideration  of  keeping  it  open  and 
of  building  all  necessary  bridges  over  the  stream,  the  com- 
pany were  authorized  to  levy  toll  on  the  logs  and  other 
traffic,  could  there  be  any  doubt  of  the  legality  of  such  char- 
ter ?  If  not,  then  certainly  the  State  can  exercise  the  pow- 
ers it  could  grant  and  can  confer  them  upon  the  County 
Commissioners  of  the  riparian  Counties  as  agencies  of  the 
State. 

As  to  the  suggestions  in  the  argument  of  the  possible  pur- 
poses in  passing  the  Act  in  question  it  has  always  been  held 
that  the  Courts  will  not  inquire  into  the  motives  of  legislators 
of  any  kind  of  grade,  whether  it  be  the  Congress  of  the  United 
States,  the  Legislature  of  the  State,  or  a  mimicipal  board, 
except  in  so  far  as  they  may  be  disclosed  by  the  language  of 
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the  Act  itself,  and  every  intendment  of  law  is  in  favor  of  the 
good  faith  of  a  legislative  body.  State  v.  Moore,  104  IN".  C, 
p.  714;  Soon  Hing  v.  Crowley,  113  U.  S.,  pp.  703,  704,  710; 
Angle  v.  Railroad,  151  U.  S.,  18.  Unless  an  Act  is  plainly 
unconstitutional  upon  its  face,  it  is  the  duty  of  the  Courts  to 
sustain  and  uphold  the  exercise  of  the  legislative  will.  Hoke 
V.  Henderson,  15  IT.  C.,1 ;  Sutton  v,  Phillips,  116  N.  C,  502 ; 
McDonald  v.  Morrow,  119  N.  C,  670;  State  v.  Moore,  104 
K  C,  at  page  719. 

In  granting  the  restraining  order  against  the  defendants' 
proceeding  as  authorized  by  the  t^rms  of  said  Act,  I  think 
there  was  error. 

DouGi^s,  J.,  concurring  in  judgment.  This  case  pre- 
sents either  necessarily  or  by  possible  implication  many  diffi- 
cult and  perplexing  questions,  rendered  more  so  by  their  far 
reaching  and  perhaps  unforeseen  results.  What  is  and  is 
not  a  floatable  stream  I  am  at  present  utterly  unable  to 
define,  and  my  inability  is  not  lessened  by  reading  the  author- 
ities  from  other  States'.  The  doctrine  may  be  said  to  be  of 
common  law  origin,  and  like  nearly  all  such  doctrines  is  the 
offspring  of  necessity.  It  seems  to  come  to  us  from  some  of 
the  N^orthem  States  where  there  are  large  bodies  of  timber 
with  intersecting  streams,  but  few  local  railroads  and  no  effi- 
cient system  of  public  roads.  The  present  value  of  such 
lands  is  principally  in  their  timber  and  its  value  depends 
upon  the  accessibility  of  market.  Under  such  circumstances 
the  practical  use  of  the  smaller  streams  is  confined  almost 
exclusively  to  floatage,  which  being  of  paramount  importance, 
came  to  be  regarded  as  of  paramount  right.  Having  such  an 
origin,  the  doctrine  is  naturally  affected  in  different  States  by 
their  different  necessities  and  local  statutes. 

How  small  a  stream  may  be  floatable  I  am  not  prepared  to 
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say ;  and  I  am  glad  that  at  least  this  much  difficulty  has  been 
solved  by  the  decision  of  this  Court  holding  that  these 
streams  now  under  consideration  are  floatable  streams.  I 
suppose  this  is  now  the  law  of  the  case ;  but  it  does  not  settle 
the  case.  The  term  "floatable  stream^'  implies  an  easement 
in  some  one  to  use  the  stream  for  purposes  of  transporta- 
tion. Whether  this  easement  belong  to  the  general  public  or 
is  appurtenant  to  the  riparian  lands,  it  is  difficult  to  say.  If 
it  exists  at  all,  it  must  belong  to  the  riparian  owner,  as  a 
natural  easement.  Whether  it  vests  in  him  solely,  or  in  com- 
mon with  others,  it  is  needless  now  to  discuss.  If  it  is  worth 
anything  to  anybody,  it  is  a  valuable  appurtenance  to  his  land, 
of  which  he  can  not  be  deprived  without  adequate  compensa- 
tion. Whether  this  compensation  must  be  in  money,  or  may 
be  in  the  increased  conveniences  afforded  him  by  valuable 
improvements  upon  the  stream,  need  not  now  be  considered ; 
as  no  compensation  whatever  appears  to  have  been  given  to 
him,  and  no  substantial  improvements  have  been  made  which 
would  increase  the  facility  of  transportation.  I  speak  of  the 
riparian  owner  as  a  class,  each  of  whom  has  the  easement, 
where  it  exists,  as  far  as  the  floatability  of  the  stream  extends. 
If  he  owns  the  easement,  then  the  State  can  not  charge  him 
for  the  simple  use  of  it.  In  the  majority  of  cases  the  State 
has  granted  to  him  the  bed  of  the  stream,  and  has  nothing 
left  therein  to  grant  to  any  one  else.  I  concede  the  right  of 
the  State  to  establish  a  highway  on  water  or  land,  but  it  can 
acquire  the  bed  of  the  highway  in  private  lands  only  by  sale 
or  dedication  by  the  owner,  or  by  condemnation  according  to 
law  with  adequate  compensation.  Whether  the  State  estab- 
lishes such  a  highway  directly  or  through  the  agency  of  the 
Counties  or  even  by  a  private  corporation,  may  not  be  mate- 
rial, as  in  any  event  it  would  be  a  delegated  exercise  of  the 
right  of  eminent  domain,  which  is  exclusively  vested  in  the 
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State  as  an  inherent  prerogative  of  sovereignty.  The  State 
can  not  take  private  property  even  for  a  public  use  without 
just  compensation,  and  can  not  take  private  property  solely 
for  the  private  use  of  another  under  any  circumstances.  Of 
course  it  can  not  authorize  any  one  else  to  do  what  it  can 
not  do.  I  also  admit  that  where  the  State  has  made  or 
caused  to  be  made  valuable  improvements  of  a  local  nature,  it 
may  charge  a  reasonable  compensation  for  the  use  of  the 
increased  facilities  and  benefits  afforded  by  such  improve- 
ments. But  this  is  in  the  nature  of  a  toll  and  not  a  tax,  and 
presupposes  some  corresponding  benefit  to  him  who  pays  the 
toll.  Where  there  is  an  utter  failure  of  consideration,  whv 
should  the  toll  be  paid  ?  But  is  said  to  be  in  the  nature  of 
special  tax  levied  upon  the  property  to  be  benefitted.  But  on 
what  property  is  it  levied  ?  Not  on  the  logs,  for  they  have  not 
been  benefitted,  nor  even  assisted  in  their  journey.  More- 
over a  tax  must  possess  some  element  of  uniformity;  and  if 
levied  locally  for  a  special  purpose,  its  disbursement  must  be 
confined  to  its  creative  objects. 

While  I  do  not  mean  to  attack  the  general  constitutionality 
of  the  Act,  I  think  it  is  defective  in  application  and  affords 
no  constitutional  warrant  for  the  assessment  under  consider^ 
ation,  as  no  improvement  whatever  has  been  made  upon  the 
stream,  and  no  pretence  of  condenmation  of  whatever  private 
property  may  have  vested  therein.  I  do  not  think  the  State 
can  in  the  utter  absence  of  any  general  system  of  taxation, 
tax  directly  or  indirectly  the  easement  held  by  the  plaintiff. 
For  the  reasons  stated  above,  I  think  the  judgment  should 
be  affirmed. 
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STATE  ON  THE  RELATION  OF  C.  C.  CHERRY  v.  J.  L.  BURNS. 

(Decided  May  13,  1899). 

Keeper  of  the  Capitol — Offices,  Constitutional  and  Legis- 
lative. 

1.  Constitutional  offices  must  be  filled  in  the  mode  designated  in  the 

Constitution. 

2.  Under  the  amended  Constitution  of  1875,  the  Legislature  may 

provide  for  the  filling  of  any  office  created  by  statute. 

3.  The  office  of  Keeper  of  the  Capitol  is  a  legislative  office.    By  the 

Act  of  February  23,  1899,  amending  Section  2301,  of  The  Code, 
the  Legislature  conferred  upon  themselves  the  power  to  fill 
that  office — ^and  on  March  6,  1899,  elected  the  plaintiff. 

Proceeding  in  the  nature  of  quo  warranto  brought  before 
Brown,  J.,  at  April  Term,  1899,  to  try  the  title  to  the  office 
of  Keeper  of  the  Capitol.  His  Honor,  by  consent,  found  the 
facts,  and  states  them  in  the  subjoined  judgment  in  favor  of 
plaintiff. 

North  Carolina — Wake  County. 
Superior  Court,  April  Term,  1899. 

State  ex  rel,  C.  C.  Cherry 

V 

J.  L.  Burns. 
Judgment. 

This  cause  came  on  to  be  heard  before  the  Court,  O.  H. 
Brown,  Jr.^  Judge  presiding.  It  is  admitted  that  following 
are  the  facts,  a  jury  trial  being  waived : 

At  session  of  General  Assembly  of  1899,  plaintiff  was 
elected  b^  that  body  in  joint  session,  so  far  as  it  had  power 
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to  elect  a  Keeper  of  the  Capitol.     Certificate  thereof  made  a 
part  of  these  findings. 

Act  of  (General  Assembly  ratified  February  23,  1899,  is  in 
evidence  and  referred  to  as  part  of  plaintiff's  case. 

Plaintiff  elected  March  6,  1899.  Duly  qualified  March 
8,  1899. 

Record  of  election  of  defendant  as  Keeper  of  Capital 
March  8,  1897,  by  Board  of  Public  Buildings. 

Gave  bond  $250,  and  that  is  in  evidence. 

January  3,  1899,  record  of  filing  another  bond  by  defend- 
ant in  evidence,  also  the  two  oflScial  bonds  of  defendant  in 
evidence  and  made  a  part  of  these  findings. 

Code,  Sections  2301,  2306  cited  by  defendant  and  made 
part  of  this  case. 

Upon  considering  the  matters  presented,  the  Court  is  of 
opinion  that  there  is  no  fixed  term  of  office  for  the  office  of 
Keeper  of  the  Capitol. 

That  it  was  within  the  power  of  the  General  Assembly  to 
amend  The  Code  and  to  elect  a  Keeper  of  the  CapitoL 

That  the  fact  that  defendant  filed  another  bond  on  Januaiy 
3,  1899,  does  not  give  him  a  fixed  or  additional  tenure  of 
office. 

Wherefore  upon  pleadings  and  above  facts  it  is  adjudged 
and  decreed  that  the  plaintiff  recover  of  the  defendant  the 
possession  of  office  of  Keeper  of  the  Capitol,  together  with  the 
salary  and  emoluments  of  said  office  since  March  8,  1899, 
and  the  costs  of  this  action  to  be  taxed  by  the  Clerk,  and  that 
judgment  be  entered  against  defendant  and  his  bondsmen 
accordingly. 

April  25,  1899. 

G.  H,  Bbowbt,  Jb., 

Judge. 

Defendant  appeals. 
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Messrs.  Douglass  <&  Simms,  for  appellant 
Messrs.  Shepherd  &  Busbee,  for  appellee. 

FuRCHBS,  J.  On  the  8th  of  March,  1897,  the  defendant, 
Bums,  was  duly  appointed  Keeper  of  the  Capitol.  He  com- 
plied with  the  requirements  of  the  law  by  filing  his  bond,  was 
qualified  oud  inducted  into  office.  On  the  3rd  day  of  Jan- 
uary, 1899,  he  filed  another  bond,  in  which  it  is  stated  that 
the  defendant  had  been  appointed  Keeper  of  the  Capitol  for 
1899  and  1900.  This  bond  was  approved  and  filed.  On  the 
23rd  of  February,  1899,  the  Legislature  passed  an  Act 
amending  Section  2301  of  The  Code,  by  which  they  took  from 
the  "Board  of  Public  Buildings"  the  power  to  appoint  a 
keeper  of  the  public  buildings,  and  conferred  this  power  on 
the  "General  Assembly."  And  on  the  6th  day  of  March, 
1899,  the  General  Assembly  in  joint  session  elected  the  plain- 
tiff keeper  of  the  public  buildings,  who,  after  filing  his  bond 
and  taking  the  oath  of  office,  demanded  this  office  of  the 
defendant,  which  demand  was  refused,  and  this  action  was 
brought  for  the  possession  of  said  office. 

These  facts  are  admitted  by  the  defendant,  but  he  alleges 
that  the  plaintiff  can  not  recover  for  several  reasons:  That 
defendant's  term  of  office  has  not  expired ;  that  it  is  a  consti- 
tutional office,  and  for  that  reason  the  appointment  belongs 
to  the  Governor  and  his  Board,  and  the  L^slature  can  not 
take  it  from  them;  that  the  Act  of  February  23,  1899, 
amending  Section  2301  of  The  Code,  taking  the  power  of 
appointment  from  the  Governor  and  Board,  conferred  the 
power  on  the  General  Assembly,  and  that  meant  the  two 
Houses  of  the  General  Assembly  and  not  a  joint  session  of 
that  body ;  that  the  vote  should  have  been  taken  separately  in 
each  house,  and  that  the  plaintiff  could  not  be  elected,  under 
this  amendment  to  Section  2301,  without  receiving  a  majority 
of  the  votes  in  each  house. 


^ 
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These  are  the  defendant's  contentions,  which  we  will  pro- 
ceed to  examine. 

Section  2301  of  The  Code  provides  that  "The  Board  of 
Public  Buildings"  shall  appoint  a  Keeper  of  the  Capitol 
"who  shall  hold  his  office  until  his  successor  is  appointed  and 
files  his  bond  as  required  by  this  chapter."  The  question 
as  to  whether  the  defendant's  office  has  terminated  or  not 
depends  upon  the  fact  as  to  whether  his  successor  has  been 
appointed  and  filed  his  bond. 

If  tliis  office  is  a  constitutional  office,  we  should  hold  that 
the  Legislature  could  not  fill  it  or  provide  for  its  being  filled, 
otherwise  than  is  provided  by  the  Constitution.  ,  Then,  is  it  a 
constitutional  office  ?  If  so,  why  is  it  so  ?  It  is  not  named 
in  the  Constitution,  and  the  only  ground  for  this  contention 
made  in  the  argument  was  that  it  was  an  office  existing  at  the 
adoption  of  the  Constitution  and  was  thereby  recognized  by 
the  Constitution,  and  the  fact  that  Judge  Pearson  in  deliver- 
ing the  opinion  of  the  Court  in  Welker  v.  Bledsoe,  68  N.  C, 
457,  called  "the  Keeper  of  the  Capitol"  a  constitutional  office. 
It  seems  to  us  that  it  can  not  be  held  to  be  a  constitutionid 
office,  because  there  was  a  "Keeper  of  the  Capitol"  at  the 
time  the  Constitution  was  adopted.  If  we  were  to  hold  this, 
it  is  probable  there  would  be  more  than  one  thousand  offices 
in  the  State  that  are  constitutional  offices,  that  have  never 
been  so  regarded  by  lawyer  or  layman. 

We  have  the  very  greatest  respect  for  anything  said  by 
Chief  Justice  Pearson,  though  it  be  obiter.  And  the  fact 
that  he  said  in  Welker  v.  Bledsoe,  supra,  that  the  office  of  the 
"Keeper  of  the  Capitol"  was  a  constitutional  office,  caused  us 
to  hesitate  and  examine  the  case  with  great  care.  It  was  not 
at  all  necessary  for  the- Court  to  pass  upon  the  question  as  to 
the  Keeper  of  the  Capitol,  in  Welker's  case;  it  was  in  no  way 
involved,  and  it  added  nothing  to  the  strength  of  the  argu- 
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ment  in  that  case.  And  this  is  an  instance  in  which  a  great 
Judge  has  slipped  in  giving  expressioii  to  an  obiter  that  can 
not  be  sustained. 

The  case  of  Clark  v.  Stanly,  66  N.  C,  69,  and  many  other 
cases  establish  the  fact  that  this  is  an  office.  Indeed  this  is 
not  denied  by  the  plaintiff. 

Welker  v.  Bledsoe,  supra,  and  that  line  of  cases  in  the 
68th  North  Carolina  Reports  were  all  under  the  Constitution 
of  1868,  and  are  not  of  the  same  authority  now  as  they  were 
under  that  Constitution.  If  the  present  Constitution  was 
the  same  as  that  of  1868,  there  would  be  no  difficulty  in  decid- 
ing this  case  for  the  defendant ;  but  not  upon  the  ground  that 
it  is  a  constitutional  office,  but  because  the  L^slature  would 
be  prohibited  from  filling  the  office  whether  it  was  a  consti- 
tutional office  or  not.  These  cases  are  to  be  viewed  in  the 
light  of  the  amended  Constitution  of  1875.  The  amend- 
ments in  the  Constitution  of  1875  made  material  changes  in 
the  Constitution  of  1868.  The  amended  Constitution  of 
1875  leaves  out  that  clause  which  prohibits  the  Legislature 
from  filling  any  office,  and  also  that  clause  "or  which  shall 
be  created  by  law."  These  were  important  provisions,  and 
must  have  been  stricken  out  of  the  Constitution  of  1868  for 
a  purpose.  It  is  said  it  was  done  in  consequence  of  the 
decisions  in  Welker  v,  Bledsoe,  supra,  Nichols  v.  McKee,  68 
N.  C,  429,  and  that  line  of  decisions.  If  this  is  so  (and  we 
think  it  probably  is)  it  affords  us  some  aid  in  construing  the 
Constitution  of  1875,  and  leads  us  to  the  opinion  that  the 
Legislature  may  fill  this  office.  This  view  seems  to  be  sus- 
tained by  University  v.  M^clver,  72  N.  C,  76;  Ewart  v. 
Jones,  116  K  C,  570 ;  Wood  v.  Bellamy,  120  N.  C,  212,  and 
State  Prison  v.  Day,  at  this  term. 

The  only  remaining  question  is  the  election  of  the  plain- 
tiff.    If  he  has  not  been  elected,  he  can  not  succeed  in  this 
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action,  whether  the  defendant  is  properly  in  or  not  Stan- 
ford V.  Ellington,  117 "N.  C,  158.  And  if  the  plaintiff  has 
been  elected  and  given  his  bond,  the  defendant's  office  has 
terminated,  no  matter  how  he  was  elected.  Code,  Section 
2201.  We  have  seen  the  Legislature  has  the  power  to  elect 
Has  it  done  so?  It  is  admitted  it  passed  an  Act  providing 
that  the  "General  Assembly  should  elect,  and  it  appears  by 
a  certificate  signed  by  the  President  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives,  that  the  plaintiff 
was  elected  in  joint  session  of  the  General  Assembly.  This 
is  admitted.  But  defendant  says  this  was  not  an  election  by 
the  General  Assembly ;  that  they  could  not  legislate  in  joint 
session.  We  agree  that  they  could  not  legislate  in  joint  ses- 
sion, but  the  election  of  the  plaintiff  was  not  legislation.  It 
was  the  exercise  of  a  delegated  power.  Suppose  the  Act  had 
provided  that  the  House  alone  should  elect  We  think  it 
might  have  done  so,  and  the  two  bodies  when  assembled  are 
styled  the  General  Assembly.  Constitution,  Article  II,  Sec- 
tion 9.  This  being  so,  we  are  of  the  opinion  that  the  Greneral 
Assembly  in  joint  session  was  the  constituted  agent  to  make 
the  election. 

The  defendant  says  that  the  certificate  does  not  show  that 
there  was  a  quorum  of  either  House  present  at  this  election; 
nor  does  it  show  who  voted.  This  is  so,  but  as  the  certificate 
shows  that  there  was  an  election,  and  nothing  else  appearing 
the  law  presumes  a  quorum  and  that  the  election  was  regular. 
Stanford  v.  Ellington,  supra. 

For  these  reasons  we  are  of  the  opinion  that  the  judgment 
should  be  affirmed. 

Affirmed 
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CAPITAL  PRINTING  CO.  v.  CLYDE  R.  HOEY  and  others,Jolnt  Com- 
mittee on  Printing;  EDWARDS  &  BROUGHTON,  and 
.    E.  M.  UZZELL;  and  CYRUS  THOMPSON,  Sec- 
retary of  State. 

(Decided  May  13,  1899). 

Public  Printing — Contract — Mandamus — Injunction. 

The  acceptance  by  the  joint  committee  of  both  Houses  of  the  General 
Assembly  on  Public  Printing  of  a  bid  by  the  lowest  responsible 
bidder,  does  not  become  a  contract  for  the  public  printing  for  the 
State  until  the  necessary  details,  along  with  the  prices,  are 
incorporated  in  a  written  contract — ^the  Act  of  Assembly  requir- 
ing that  the  Committee  should  have  the  agreement  reduced  to 
writing.    Until  written  and  executed  the  contract  is  incomplete. 

Application  for  mandamus  and  injunctive  relief  made  to 
Brotvn,  J.,  at  Chambers  in  Raleigh^  during  April  Term,  1899, 
of  Wakb  Superior  Court. 

The  complaint  alleged  that  the  plaintiff  was  the  lowest 
bidder  for  the  Public  Printing;  that  his  bid  had  been 
accepted  and  bond  approved  by  joint  committee  of  both 
houses,  but  that  they  had  refused  to  put  the  contract  in  writ- 
ing according  to  the  terms  of  the  agreement — and  claiming  to 
act  under  legislative  authority  had  transferred  the  contract 
for  the  Public  Printing  to  Edwards  &  Broughton  and  Uzzell, 
and  that  the  Secretary  of  State  would  not  recognize  the  con- 
tract made  with  plaintiff.  The  mandamus  was  asked  to  com- 
pel the  Committee  on  Printing  to  execute  a  written  contract 
for  the  Public  Printing  with  the  plaintiff  and  to  compel  the 
Secretary  of  State  to  turn  over  to  him  the  laws,  journals  and 
public  documents  to  be  printed.  The  injunction  was  asked 
against  the  other  defendants  to  enjoin  them  from  proceeding 
with  the  public  printing.     The  defendants  demurred  ore 
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terms  to  the  jurisdiction  of  the  Court,  and  on  the  ground  that 
the  complaint  did  not  state  a  cause  of  action. 

His  Honor  sustained  the  demurrer  and  dismissed  the  case. 
Plaintiffs  excepted  and  appealed. 

Messrs.  A.  J.  Field  and  Battle  &  Mordecai,  for  plaintiff, 
(appellant). 

Mr.  J.  N.  Holding,  for  defendant  Legislative  Committee. 

Messrs.  Womack  &  Hayes,  for  defendants  Edwaixis  & 
Broughton. 

Mr.  Annisiead  Jones,  for  defendant  E.  M.  Uzzell. 

MoNTGOMEEY,  J.,  delivers  the  opinion  of  the  Court 

Clakk^  J.,  delivers  concurring  opinion. 

Montgomery,  J.  This  is  an  application  made  by  the 
plaintiff  company  for  writs  of  mandumus  against  those  of 
the  defendants  who  are  alleged  to  be  members  of  the  Joint 
Committee  on  Printing  of  the  General  Assembly  of  1899,  to 
compel  them  to  execute  a  written  contract  with  the  plaintiff  in 
accordance  with  an  alleged  agreement  with  the  plaintiff  and 
that  Committee,  by  which  the  plaintiff  was  to  do  the  public 
printing  for  the  State,  and  against  the  Secretary  of  State, 
who  is  also  a  defendant,  to  compel  him  to  deliver  the  copies 
and  manuscripts  of  Laws,  Journals,  Documents  and  other 
matter  to  be  printed  by  the  State,  to  the  plaintiff  as  Public 
Printer.  Injunctive  relief  was  asked  against  the  oth^ 
defendants,  Edwards  &  Broughton  and  E.  M.  Uzzell.  All  of 
the  defendants  answered,  and  then,  all  except  the  Secretary 
of  State  demurred  ore  teniLs  to  the  complaint,  on  the  ground 
that  the  complaint  did  not  state  a  cause  of  action  against 
Edwards  &  Broughton  and  Uzzell,  and  that  the  Court  was 
without  jurisdiction  as  to  the  other  defendants,  as  the  pro- 
ceeding was  against  the  State  of  North  Carolina,  and  could 
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not  be  maintained  on  that  account.  His  Honor  sustained  the 
demurrer  and  dismissed  the  proceeding,  and  from  the  judg- 
ment  the  plaintiff  appealed. 

The  facts  stated  in  the  complaint  are  to  be  taken  as  true — 
the  effect  of  the  demurrer.  From  the  complaint  it  appears 
that  by  an  Act  ratified  on  the  24th  of  January,  1899,  those  of 
the  defendants  who  were  appointed  -a  joint  committee  on 
printing  were  directed  on  the  part  of  the  State  to  execute 
and  deliver  a  contract  for  the  public  printing  and  binding. 
The  first,  second,  third,  fourth  and  fifth  Sections  of  the  Act, 
are  in  the  following  words : 

^'Sec.  1.  The  joint  conmiittee  on  printing  are  directed 
on  the  part  of  the  State,  to  make,  execute  and  deliver  a  con- 
tract for  the  public  printing  and  binding  at  not  more  than  the 
following  rates :  For  every  one  thousand  ems  of  plain  com- 
position, 30  cents;  for  every  one  thousand  ems  of  rule  and 
figure  work,  60  cents;  for  every  token  of  two  hundred  and 
forty  impressions  of  press  work,  20  cents ;  for  law  sheep  bind- 
ing, 45  cents  per  volume  of  600  pages ;  for  half  binding,  20 
cents  per  volume  of  600  pages ;  for  every  48  pages  over  600, 
one  cent  per  volume.  The  contract,  however,  shall  be  made 
with  the  person  whose  bid  shall  require  payment  from  the 
State  of  the  least  amount  of  money  on  account  thereof.  The 
necessary  freight  and  other  expense  to  be  incurred  by  accept- 
ing any  proposition  for  the  public  printing  shall  be  taken  into 
consideration,  so  that  the  work  may  be  done  and  the  printed 
matter  be  delivered  for  distribution  in  the  city  of  Raleigh 
at  the  lowest  price  obtainable  from  a  responsible  bidder.  The 
said  committee  shall  have  the  right  to  reject  any  bid,  if  in  its 
opinion  the  same  is  not  made  by  responsible  parties,  and  in 
awarding  the  said  contract,  regard  shall  be  had  to  the  char- 
acter of  the  work  to  be  done,  and  of  the  quality  of  the  material 
to  be  used,  in  passing  on  the  responsibility  of  the  bidder: 
124—49 
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Provided  the  contract  shall  be  let  to  a  person  or  firm  in  the 
State  of  North  Carolina.  And  for  all  job  printing  and  bind- 
ing ordered  by  the  State  Departments  and  the  subdepart- 
ments  thereof,  the  usual  customary  rate  charged  by  printers 
for  such  work,  to  be  approved  by  the  Commissioner  of  Labor 
and  Printing  as  hereinafter  provided  for. 

Sec.  2.  The  parties  to  whom  the  said  committee  may 
award  the  public  printing  and  binding  shall  give  bond,  with 
approved  security  payable  to  the  State  of  North  Carolina  in 
the  sum  of  five  thousand  dollars,  conditioned  for  the  faithful 
performance  of  his  duties  and  undertakings  under  said  con- 
tract, and  under  this  Act  the  suretv  or  siireties  herein 
required,  shall  justify  before  some  person  authorized  to 
administer  oaths. 

Sp:c.  3.  Each  bill  for  printing  shall  be  charged  by  the 
"quad  em"  and  "token,"  and  the  binding  per  volume;  and 
before  being  paid  for  by  the  State,  shall  be  examined  and 
approved  by  the  "Commissioner  of  Labor  and  Printing,"  who 
shall  impartially  examine  said  printing  and  binding,  and 
determine  both  the  manner  of  its  execution  and  the  correct- 
ness of  its  accounts  rendered  for  the  same. 

Sec.  4.  The  Public  Print-er  may  select  such  quality  and 
quantity  of  paper  as  may  be  necessary  for  doing  the  public 
printing,  which  requisition  shall  be  approved  by  said  "Com- 
missioner of  Labor  and  Printing,"  and  upon  such  requisi- 
tion it  shall  be  the  dutv  of  Secretarv  of  State  to  purchase  said 
paper  and  turn  the  same  over  to  the  public  printer,  taking  his 
receipt  for  the  same. 

Section  six  of  the  Act  contains  a  proviso  as  follows: 
'^Provided,  That  when  printing  the  reports  of  State  officers 
and  State  institutions,  the  public  printer  shall  print  of  said 
reports  the  number  of  copies  necessary  for  binding  in  the  pub- 
lic documents,  and  for  the  copies  required  for  public  docu- 
ments said  printer  shall  be  paid  in  addition  to  the  press  work. 
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only  for  changing  heads  and  folios  of  said  reports,  such 
amount  as  said  Commissioner  of  Labor  and  Printing  shall 
allow  therefor." 

Under  the  Act  of  Assembly,  the  Committee  met  on  the  day 
after  the  ratification  of  the  Act  to  receive  bids  on  the  public 
printing,  when  Edwards  &  Broughton,  Nash  Bros.,  E.  M. 
Uzzell  and  the  plaintiff  company  appeared  and  handed  in 
their  bids  to  the  committee,  and  the  bids  were  opened  in  the 
r  presence  of  the  bidders  and  their  respective  attorneys.     It 

was  conceded  then  and  there  by  all  the  bidders  that  the  bid 
of  the  plaintiff  was  the  lowest  bid  and  was  as  follows :  "For 
plain  composition,  per  1,000  ems  twenty  cents ;  for  rule  and 
figure  work,  per  1,000  ems  forty  cents;  for  every  token  of 
240  impressions  of  press  work,  eleven  cents;  for  law  sheep 
binding,  per  volume  of  600  pages,  thirty-five  cents ;  for  half 
binding,  per  volume  of  600  pages,  fourteen  cents;  for  bind- 
ing every  48  pages  over  600,  per  volume^  one-fourth  of  one 
cent ;  for  all  other  work  the  prices  named  in  the  Act." 

The  bid  of  Edwards  &  Broughton  was  at  the  prices  named 
in  the  Act  as  maximum. 

The  particulars  of  the  acceptance  of  the  plaintiff's  bid 
appear  in  the  seventh,  eighth,  and  ninth  allegations  of  the 
complaint,  as  follows:" 

7.  That  afterwards,  to-wit,  on  February  28,  1899,  said 
Joint  Committee  met  for  the  purpose  of  passing  on  the 
responsibility  of  plaintiff,  and  after  hearing  evidence  and 
examining  samples  of  work  done  by  plaintiff,  found  as  a  fact 
that  plaintiff  was  responsible,  and  approved  its  bond  for 
$5,000,  with  the  surety  thereon,  which  was  tendered  by  plain- 
tiff; and  said  Joint  Committee,  then  and  there  by  a  vote 
accepted  pliantiff's  said  bid  and  awarded  to  plaintiff  the  con- 
tract for  said  public  printing,  pursuant  to  the  terms  of  said 
Act,  and  in  accordance  with  its  said  bid. 
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8.  That  thereupon  said  Joint  Committee  appointed  M.  H. 
Justice,  Clyde  R.  Hoey  and  S.  M.  Gattis  as  a  sub-committee 
to  reduce  to  writing  said  contract  made  as  aforesaid  betwe^i 
the  State  of  North  Carolina  and  plaintiff. 

9.  That  at  the  time  said  contract  was  let  to  plaintiff  as 
aforesaid,  Edwards  &  Broughton,  who  had  been  theretofore 
doing  the  public  printing  temporarily,  had  in  their  hands  cer- 
tain matter  to  be  printed  for  the  House  of  Representatives, 
which  they  promptly  returned  without  printing;  that  the 
same  was  at  once  given  to  plaintiff  by  the  proper  oflScers  of 
the  House,  and  other  matter  to  be  printed  for  both  the  House 
and  the  Senate  was  sent  to  plaintiff  by  the  proper  officers  of 
those  bodies ;  and  plaintiff  was  instructed  by  Clyde  R.  Hoey, 
Chairman  of  the  House  brancli  of  said  Joint  Committee,  to  do 
said  printing,  and  he  stated  that  he  wished  the  bill  to  be 
rendered  therefor  to  be  in  accordance  with  the  terms  of  plain- 
tiff's said  contract  with  the  State,  and  plaintiff  did  do  said 
printing  accordingly. 

An  attorney  at  law  was  selected  by  the  Committee  to  pre- 
pare the  contract  and  after  it  was  prepared  the  plaintiff 
refused  to  sign  it,  alleging  that  it  was  unjust,  imreasonable, 
and  not  in  accordance  with  the  plaintiff's  accepted  bid  and 
the  requirements  of  the  Act  of  Assembly.  The  contract  pre- 
pared is  as  follows : 

"This  agreement,  made  and  entered  into  this  the  seventh 
day  of  March,  one  thousand  eight  hundred  and  ninety-nine, 
by  and  between  the  State  of  North  Carolina,  through  the  joint 
Committee  on  Printing  of  the  General  Assembly,  of  the  one 
part,  said  Committee  being  thereto  duly  authorized  by  law, 
and  the  Capital  Printing  Company,  a  corporation,  of  the  other 
part. 

Witnesseth:  That  the  said  Capital  Printing  Company 
hereby  undertakes  and  agrees,  upon  the  terms  and  conditions 
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named  in  this  contract,  and  at  the  prices  hereinafter  set  forth, 
or  provided  for,  accurately,  promptly,  and  in  good  time,  and 
in  a  first  class,  workmanlike  manner,  to  do  all  the  public 
printing,  binding,  job  work,  and  all  other  similar  work 
required  and  allowed  by  law  to  be  done  during  the  said  term 
of  one  year,  ten  months  and  fifteen  days  from  the  date  of  this 
contract,  by  the  said  State  of  North  Carolina  and  for  all  the 
departments  and  sub-departments,  and  the  penal  and  chari- 
table institutions  thereof,  and  to  deliver  the  same  in  the  city 
of  Raleigh  to  the  proper  officers  or  departments,  without  cost 
of  freight,  expressage,  drayage,  or  charges  of  any  kind  to  said 
State,  other  than  those  set  forth  or  provided  for  in  this  con- 
tract ; 

And  in  consideration  thereof,  the  said  State  of  North  Caro- 
lina, through  said  joint  Committee  on  printing,  agrees  that, 
upon  the  conditions  named  in  this  contract,  and  at  the  prices 
hereinafter  set  out  or  provided  for,  all  printing,  binding,  job 
work  and  all  other  similar  work  required  and  allowed  by  law 
to  be  done  during  said  term  of  one  year,  ten  months  and  fif- 
teen days  from  the  date  of  this  contract,  for  said  State  and  its 
departments,  sub-departments  and  penal  and  charitable  insti- 
tutions, shall  be  done  by  the  said  Capital  Printing  Company, 
and  the  same  shall  be  paid  for  at  the  prices  hereinafter  named 
or  provided  for,  and  none  other,  and  in  the  manner  herein 
named  and  provided  for;  which  said  prices  shall  constitute 
the  entire  compensation  of  said  Capital  Printing  Company, 
for  doing  all  printing,  binding,  job  work,  and  all  other  work 
necessary  to  be  done  by  law  or  by  the  terms  of  this  contract 
in  connection  with  the  public  printing,  including  all  cutting 
and  trimming  of  paper,  wrapping,  packing  and  otherwise 
handling  and  distributing  any  and  all  of  said  work  before  and 
after  the  same  is  done  up  to  the  delivery  thereof  as  provided 
for  in  this  contract,  to  the  proper  officers  or  departments. 
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It  is  understood  and  agreed  that  all  bills  against  the  State 
for  said  printing  shall  be  made  out  and  charged  by  the  "quad 
em''  and  "token/'  except  those  for  the  job  work,  which  shall 
be  made  out  and  charged  as  hereinafter  specially  set  forth, 
and  those  for  the  binding  shall  be  made  out  and  charged  per 
volume ;  and  said  bills,  and  all  other  bills  for  work  done  under 
the  provisions  of  this  contract,  before  being  audited  and  paid, 
shall  be  approved  by  the  Commissioner  of  Labor  and  Printing 
of  said  State,  who  shall,  before  approval,  impartially  examine 
the  printing,  binding  and  other  work,  and  determine  both  the 
manner  of  its  execution,  and  the  correctness  of  the  accounts 
rendered  for  the  same;  and  if  said  Commissioner  of  Labor 
and  Printing  shall  ascertain  that  any  of  said  printing  or 
binding,  or  other  work  done  under  the  provisions  of  this  con- 
tract are  not  done  in  the  manner  required  by  law,  or  called  for 
by  this  contract,  then  he  may  reject  the  same,  and  decline  to 
approve  said  bills  or  accounts ;  or,  in  lieu  of  complete  rejec- 
tion, he  may  deduct  from  said  bills  or  accounts  such  sum  as  he 
shall  deem  just  and  proper  to  be  deducted  therefrom  for  sudi 
failure. 

Said  Capital  Printing  Company,  in  printing  the  reports 
of  the  State  officers  and  of  the  various  State  departments,  and 
penal  and  charitable  institutions,  shall  print  of  said  reports 
the  number  of  copies  necessary  for  binding  in  the  public  docu- 
ments, making  the  necessary  changes  in  the  heads  and  folios 
of  said  reports,  and  for  the  copies  so  required  for  the  public 
documents,  said  Capital  Printing  Company  shall  be  paid,  in 
addition  to  the  press  work,  only  for  changing  the  heads  and 
folios  aforesaid  such  amount  as  said  Commissioner  of  Labor 
and  Priming  may  allow  therefor. 

Said  State  of  North  Carolina  shall  furnish  and  deliver 
to  said  Capital  Printing  Company,  at  its  place  of  business  in 
the  City  of  Raleigh,  tree  of  cost  and  expense,  all  paper  of 
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March,  1899,  by  and  between  the  State  of  North  Carolina, 
through  the  Joint  Committee  on  Printing  of  the  General 
Assembly,  of  the  one  part,  said  committee  being  thereunto 
duly  authorized  by  law,  and  the  Capital  Printing  Company, 
a  corporation,  of  the  other  part,  witnesseth : 

"That  the  said  Capital  Printing  Company  hereby  under- 
takes and  agrees  upon  the  terms  and  conditions  named  in  this 
contract  and  at  the  prices  hereinafter  set  forth  or  provided 
for,  accurately,  promptly  and  in  good  time,  and  in  a  first- 
class  workmanlike  manner,  to  do  all  of  the  public  printing, 
binding,  job  work,  and  all  other  similar  work  required  and 
allowed  by  law  to  be  done  during  the  term  of  one  year,  ten 
months  and  fifteen  days  from  the  date  of  this  contract  by  the 
State  of  North  Carolina,  and  for  the  departments  and  sub- 
departments,  and  the  penal  and  charitable  institutions 
thereof ;  and  to  deliver  the  same  in  the  city  of  Raleigh  to  the 
proper  officers  or  departments  without  cost  of  freight, 
expressage,  drayage,  or  charges  of  any  kind,  to  the  said  State, 
other  than  those  set  forth  or  provided  for  in  this  contract. 

"And  in  consideration  thereof  the  said  State  of  North 
Carolina,  through  said  Joint  Committee  on  Printing,  agrees 
that  upon  the  conditions  named  in  this  contract,  and  at  the 
prices  hereinafter  set  out  or  provided  for,  all  printing,  bind- 
ing, job  work,  and  all  other  similar  work  required  and  allowed 
by  law  to  be  done  during  the  said  term  of  one  year,  ten  months 
and  fifteen  days,  from  the  date  of  this  contract  for  said  State, 
its  departments,  sub-departments  and  penal  and  charitable 
institutions,  shall  be  done  by  the  said  Capital  Printing  Com- 
pany, and  the  same  shall  be  paid  for  at  the  prices  hereinafter 
named  and  provided  for  and  none  other,  and  in  the  manner 
hereinafter  named  and  provided  for,  which  said  prices  shall 
constitute  the  entire  compensation  of  the  said  Capital  Printing 
Company  for  doing  all  printing,  binding,  job  work,  and  all 
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original  copies  of  such  reports  are  turned  over  to  said  Print- 
ing Company  for  printing ;  and  for  failure  to  so  deliver  there 
shall  be  deducted  by  the  Commissioner  of  Labor  and  Printing 
from  the  bills  or  accounts  of  said  company  rendered  for  said 
work  the  sum  of  twenty-five  dollars  per  day  for  each  and 
every  day's  delay  after  said  ninety  days,  which  said  sum  is 
hereby  agreed  upon  and  stipulated  and  fixed  as  liquidated 
damages,  in  lieu  of  all  actual  damages,  and  for  all  incon- 
veniences and  annoyance  that  may  be  caused  by  such  delay. 

It  is  further  understood  and  agreed  that  said  Capital  Print- 
ing Company  shall  have  all  the  copies  of  the  Laws,  Docu- 
ments and  Journals  printed  and  bound  (which  are  required 
to  be  boimd  under  this  contract,  or  by  law)  and  delivered  to 
the  Secretary  of  State  within  ninety  days  after  the  adjourn- 
ment of  the  present  session  of  the  Greneral  Assembly,  and  for 
failure  to  do  so  there  shall  be  deducted  by  said  Commissioner 
of  Labor  and  Printing  from  the  bills  or  accounts  rendered  by 
said  company  for  said  work  the  sum  of  fifty  dollars  for  each 
and  every  day's  delay  thereafter,  which  said  sum  is  hereby 
agreed  upon  and  stipulated  and  fixed  as  liquidated  damages, 
in  lieu  of  all  actual  damages  and  for  all  inconveniences  and 
annoyance  caused  by  such  delay. 

The  prices  agreed  upon  and  fixed,  or  otherwise  provided 
for  in  this  contract  for  doing  said  printing  and  other  work 
are  as  follows: 

For  every  one  thousand  ems  of  plain  composition,  twenty 
cents;  for  every  one  thousand  ems  of  rule  and  figure  work, 
forty  cents ;  for  every  token  of  two  hundred  and  forty  impres- 
sions of  eight  pages  of  press  work,  eleven  cents ;  for  law  sheep 
binding,  thirty-five  cents  per  volume  of  six  hundred  pages; 
for  half  binding  fourteen  cents  per  volume  of  six  hundred 
pages ;  for  every  forty-eight  pages  over  six  hundred  in  said  vol- 
ume, one-fourth  of  one  cent  per  volume.  And  it  is  understood 
that  the  foregoing  prices  apply  only  to  the  following  classes  of 
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work,  to-wit :  To  the  composition  and  press  work  and  bind- 
ing of  the  Public  and  Private  Laws,  Documents,  Journals, 
Supreme  Court  Reports,  pamphlets  of  all  kinds,  including  all 
copies,  for  circulation  of  such  laws  as  are  required  or  allowed 
by  law  to  be  sent  out  and  circulated,  and  the  reports  of  all 
officers  of  the  State  and  of  the  various  departments,  and  the 
penal  and  charitable  institutions  thereof.  All  other  printing 
and  press  work  and  other  similar  work  called  for  by  the  provi- 
sions of  this  contract  are  hereby  classed  and  fixed  as  job  work, 
and  shall  be  charged  and  paid  for  as  follows :  The  charges 
for  setting  type  for  each  and  every  job  of  such  work  shall  be 
computed  at  thirty-two  (32)  cents  per  hour  for  the  time  taken 
by  the  compositor  in  setting  or  arranging  said  job,  and  the 
time  to  be  allowed  the  said  compisitor  in  doing  said  work 
shall  be  on  the  basis  of  the  actual  time  in  which  a  first-class 
journeyman  printer  could  do  said  work  in  doing  honest,  faith- 
ful and  prompt  work,  which  said  price  of  thirty-two  cents 
shall  also  pay  for  the  distribution  of  said  work.  The  press 
work  on  all  of  said  job  work  shall  be  charged  for  at  the  rate 
of  forty-four  cents  for  each  one  thousand  impressions. 

For  doing  any  other  kinds  of  job  work,  the  prices  for  which 
are  not  herein  specified,  the  amoimt  to  be  charged  and  allowed 
therefor  shall  be  at  the  usual  customary  rates  charged  by 
printers  for  such  work,  to  be  approved  by  said  Commissioner 
of  Labor  and  Printing  as  required  by  law. 

It  is  further  understood  that  whenever  one  or  more  dupli- 
cates of  any  job  work  can  and  may  be  printed  at  the  same 
impression,  the  charges  for  the  press  work  thereon  shall  be 
computed  at  eleven  cents  per  token  for  each  two  himdred  and 
forty  sheets  run  through  the  press. 

It  is  particularly  understood  and  agreed  that  all  printing 
done  under  the  provisions  of  this  contract  is  to  be  done  with 
type  of  standard  size  and  face  to  insure  firstrclass  work,  as 
may  be  designated  by  the  head  of  each  department,  sub- 
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department,  penal  and  charitable  institution^  except  as  herein 
specifically  called  for.  The  Senate  and  House  Journals  and 
documents,  (except  tabular  or  rule  and  figure  work)  are  to  be 
set  in  leaded  small  pica  type,  each  page  to  be  twenty-three  pica 
ems  wide,  and  forty-two  pica  ems  long,  including  head  and 
foot  lines. 

The  text  of  the  public  and  private  laws  is  to  be  set  in 
leaded  brevier  type,  each  page  to  be  twenty-two  pica  ems 
wide  and  forty-three  pica  ems  long,  and  the  side  notes  to  be 
set  in  nonpareil  type,  five  pica  ems  wide,  and  separated  from 
the  text  by  a  three-to-pica  lead. 

The  text  of  the  Supreme  Court  Reports  (not  reprint)  is 
to  be  set  in  leaded  small  pica  type,  and  the  index  and  syllabus 
thereof  to  be  set  in  leaded  brevier,  the  width  and  length  of 
the  pages  to  be  the  same  as  those  of  the  reports  printed  during 
the  past  two  years. 

It  is  further  understood  and  agreed  that,  in  addition  to  all 
the  provisions  and  requirements  of  this  contract,  the  said 
Capital  Printing  Company  is  to  do  and  perform  all  acts  and 
things,  duties  and  obligations  required  by  law  to  be  done  and 
performed  in  connection  with  said  public  printing,  and  in  the 
manner  and  form  required  by  law,  and  that  the  said  Com- 
missioner of  I^abor  and  Printing  shall  have  not  only  such 
power,  authority  and  jurisdiction  as  are  herein  provided  for, 
but  also  such  as  are  given  him  by  law.  In  witness 
whereof,  etc. 

The  plaintifl^  then  offered  a  contract  containing  what  was 
alleged  to  be  the  terms  of  the  contract  agreed  on  with  the  com- 
mittee, but  they  refused  to  sign  it.  The  plaintiff  being 
desirous  of  avoiding  a  controversy  offered  another  contract 
by  way  of  compromise,  and  it  was  rejected  by  the  committee. 
The  contract  was  as  follows : 

"This  agreement  made  and  entered  into  this  the  7th  day  of 


N.  C]  FEBEUAKY  TERM.  1899.  7T9 


Capital  Pbintino  Co.  v.  Hoey  et  als. 


March,  1899,  by  and  between  the  State  of  North  Carolina, 
through  the  Joint  Committee  on  Printing  of  the  (leneral 
Assembly,  of  the  one  part,  said  committee  being  thereunto 
duly  authorized  by  law,  and  the  Capital  Printing  Company, 
a  corporation,  of  the  other  part,  witnesseth : 

"That  the  said  Capital  Printing  Company  hereby  under- 
takes and  agrees  upon  the  terms  and  conditions  named  in  this 
contract  and  at  the  prices  hereinafter  set  forth  or  provided 
for,  accurately,  promptly  and  in  good  time,  and  in  a  first- 
class  workmanlike  manner,  to  do  all  of  the  public  printing, 
binding,  job  work,  and  all  other  similar  work  required  and 
allowed  by  law  to  be  done  during  the  term  of  one  year,  ten 
months  and  fifteen  days  from  the  date  of  this  contract  by  the 
State  of  North  Carolina,  and  for  the  departments  and  sub- 
departments,  and  the  penal  and  charitable  institutions 
thereof ;  and  to  deliver  the  same  in  the  city  of  Raleigh  to  the 
proper  officers  or  departments  without  cost  of  freight, 
expressage,  drayage,  or  charges  of  any  kind,  to  the  said  State, 
other  than  those  set  forth  or  provided  for  in  this  contract. 

"And  in  consideration  thereof  the  said  State  of  North 
Carolina,  through  said  Joint  Committee  on  Printing,  agrees 
that  upon  the  conditions  named  in  this  contract,  and  at  the 
prices  hereinafter  set  out  or  provided  for,  all  printing,  bind- 
ing, job  work,  and  all  other  similar  work  required  and  allowed 
by  law  to  be  done  during  the  said  term  of  one  year,  ten  months 
and  fifteen  days,  from  the  date  of  this  contract  for  said  State, 
its  departments,  sub-departments  and  penal  and  charitable 
institutions,  shall  be  done  by  the  said  Capital  Printing  Com- 
pany, and  the  same  shall  be  paid  for  at  the  prices  hereinafter 
named  and  provided  for  and  none  other,  and  in  the  manner 
hereinafter  named  and  provided  for,  which  said  prices  shall 
constitute  the  entire  compensation  of  the  said  Capital  Printing 
Company  for  doing  all  printing,  binding,  job  work,  and  all 
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other  work  necessary  to  be  done  by  law,  or  by  the  terms  of 
this  contract,  in  connection  with  the  public  printing,  includ- 
ing all  cutting  and  trimming  of  paper  used  by  said  Capital 
Printing  Company,  wrapping,  packing  and  otherwise  hand- 
ling all  of  said  work  from  the  time  of  its  delivery  to  said 
Capital  Printing  Company  up  to  and  including  its  delivery 
to  the  proper  officers  or  department  in  the  city  of  Raleigh. 

'^It  is  understood  and  agreed  that  all  bills  against  the  State 
for  said  printing  shall  be  made  out  and  charged  by  the  "quad 
em"  and  "token,"  except  those  for  the  job  work  which  shall 
be  made  out  and  charged  as  hereinafter  specially  set  forth, 
and  those  for  the  binding  shall  be  made  out  and  charged  per 
volume ;  and  said  bills,  and  all  other  bills  for  work  done  under 
the  provisions  of  this  contract,  before  being  audited  and  paid, 
shall  be  approved  by  the  Commissioner  of  Labor  and  Printing 
of  said  State,  who  shall,  before  approval,  impartially  exam- 
ine the  printing,  binding  and  other  work,  and  determine  both 
the  manner  of  its  execution  and  the  correctness  of  the 
accounts  rendered  for  the  same ;  and  if  said  Commissioner  of 
Labor  and  Printing  shall  ascertain  that  any  of  said  printing 
or  binding,  or  other  work  done  under  the  provisions  of  this 
contract,  are  not  done  in  the  manner  required  by  law  or  called 
for  by  this  contract,  then  he  may  reject  the  same  and  decline 
to  approve  said  bills  or  accounts ;  or,  in  lieu  of  complete  rejec- 
tion, he  may  deduct  from  said  bills  or  accoimts  such  sum  or 
sums  as  he  shall  deem  just  and  proper  to  be  deducted  there- 
from for  such  failure. 

"Said  Capital  Printing  Company,  in  printing  the  reports 
of  the  State  officers  and  of  the  various  State  departments  and 
penal  and  charitable  institutions,  shall  print  of  said  reports 
the  number  of  copies  necessary  for  binding  in  the  public  doc- 
uments, making  the  necessary  changes  in  the  heads  and  folios 
of  said  reports,  and  for  the  copies  so  required  for  the  public 
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documents,  said  Capital  Printing  Company  shall  be  paid,  in 
addition  to  the  press  work,  only  for  changing  the  heads  and 
folios  aforesaid,  such  amount  as  the  said  Commissioner  of 
Labor  and  Printing  may  allow  therefor. 

"Said  State  of  Itforth  Carolina  shall  furnish  and  deliver 
to  said  Capital  Printing  Company  at  its  place  of  business  in 
the  city  of  Raleigh,  free  of  cost  or  expense,  all  paper  of  every 
kind  (that  for  binding  excepted)  needed  for  use  in  doing  the 
public  printing  and  job  work  aforesaid. 

"Said  Capital  Printing  Company  shall  furnish  free  of  cost 
to  the  State,  except  the  prices  allowed  for  binding,  all  material 
of  every  kind  needed  for  use  in  doing  all  binding  called  for 
in  this  contract. 

"Said  Capital  Printing  Company,  once  a  quarter,  shall 
furnish  a  witten  report  showing  the  amount  of  each  quality 
and  kind  of  paper  that  has  been  used  since  the  last  report  in 
doing  the  public  printing,  and  the  amount  of  each  quality  and 
kind  that  may  be  on  hand  at  the  time  of  making  such  report. 
"Said  Capital  Printing  Company  agrees  to  receive,  store 
and  properly  care  for  as  needed,  free  of  cost  to  the  said  State, 
and  to  honestly  and  f aithfuly  use  and  care  for  all  paper  and 
material  of  every  kind,  valuable  manuscripts,  books,  original 
copies,  and  all  other  articles  and  things  of  value  which  may 
be  delivered  to  it  for  use  in  doing  any  of  the  public  printing, 
or  other  work  provided  for  in  this  contract,  and  to  promptly 
return  such  manuscripts,  books,  original  copies,  and  other 
articles  or  things  of  value,  to  the  proper  officers  or  depart- 
ments of  said  State,  or  the  said  penal  and  charitable  institu- 
tions; and  at  the  termination  of  this  contract  to  promptly 
and  faithfully  account  for,  and  turn  over  to  the  proper  author- 
ities aforesaid,  all  paper,  material  of  every  kind,  valuable 
manuscripts,  original  copies,  books  and  other  articles  or  things 
of  value,  that  may  be  on  hand  and  belonging  to  said  State,  or 
to  any  of  its  departments  or  institutions. 
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'*lt  is  understood  and  agreed  that  in  printing  the  Supreme 
Court  Reports,  the  said  Capital  Printing  Company  shall 
print,  bind  and  deliver  the  said  reports  to  the  Secretary  of 
State  within  ninety  days  from  the  time  the  manuscripts  or 
original  copies  of  such  reports  are  turned  over  to  said  Capital 
Printing  Company  for  printing;  and  for  failure  to  deliver, 
there  shall  be  deducted  by  the  Commissioner  of  Labor  and 
Printing  from  the  bills  or  accounts  of  said  company  rendered 
for  said  work,  the  sum  of  twenty-five  dollars  per  day  for  each 
and  every  day's  delay  after  said  ninety  days,  which  said  sum 
is  hereby  agreed  upon  and  stipulated  and  fixed  as  liquidated 
damages,  in  lieu  of  all  actual  damages,  and  for  all  incon- 
venience and  annoyance  that  may  be  caused  by  such  delay. 

"It  is  further  understood  and  agreed  that  said  Capital 
Printing  Company  shall  begin  the  delivery  of  the  public  laws 
within  three  months  after  the  final  adjournment  of  the  Gen- 
eral Assembly,  and  shall  complete  the  delivery  of  the  public 
laws,  private  laws,  documents  and  journals  within  five  montiis 
from  the  final  adjournment  of  the  General  Assembly,  and 
for  failure  to  do  so  there  shall  be  deducted  by  said  Commis- 
sioner of  Labor  and  Printing  from  the  bills  or  accounts  ren- 
dered by  said  company  for  said  work,  the  sum  of  fifty  dollars 
for  each  and  everv  day's  delay  thereafter. 

"The  prices  agreed  upon  and  fixed  or  otherwise  provided 
for  in  this  contract  for  doing  said  printing  and  other  work, 
are  as  follows: 

"For  every  one  thousand  ems  of  plain  composition,  twenty 
cents ;  for  every  one  thousand  ems  of  rule  and  figure  work, 
forty  cents ;  for  every  token  of  two  hundred  and  forty  impres- 
sions of  eight  book  pages  of  press  work,  eleven  cents ;  for  law 
sheep  binding,  thirty-five  cents  per  vol.  of  six  hundred  pages ; 
for  half  binding,  fourteen  cents  per  volume  of  six  hundred 
pages ;  for  every  forty-eight  pages  over  six  hundred  in  said 
volume,  one-fourth  of  one  cent  per  volume.     And  it  is  under- 
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stood  that  the  foregoing  prices  apply  only  to  the  following 
classes  of  work,  to-wit :  to  the  composition  and  press  work  and 
binding  of  the  public  and  private  laws,  documents,  journals, 
Supreme  Court  reports,  pamphlets  of  all  kinds,  including  all 
copies  for  circulation  of  such  laws  as  are  required  or  allowed 
by  law  to  be  sent  out  and  circulated,  and  the  reports  of  all 
oflBcers  of  the  State,  and  of  the  various  departments,  and  the 
penal  and  charitable  institutions  thereof.  All  other  printing 
and  press  work  and  other  similar  work  called  for  by  the  pro- 
visions of  this  contract  is  hereby  classed  and  fixed  as  job 
work,  and  shall  be  charged  and  paid  for  as  follows:  The 
charges  for  setting  type  for  each  and  every  job  of  such  wol^k 
shall  be  computed  at  32  cents  per  hour  for  the  time  taken  by 
the  compositor  in  the  setting  and  arraging  said  job,  and  in 
distributing  the  type  after  the  job  is  done,  and  the  time  to  be 
allowed  said  compositor  in  doing  said  work  shall  be  on  the 
basis  of  the  actual  time  in  which  a  first-class  journeyman 
printer  could  do  said  work  in  doing  honest,  faithful  and 
prompt  work. 

"The  press  work  on  all  of  said  job  work  shall  be  charged 
for  at  eleven  cents  for  each  token,  except  that  in  printing 
fertilizer  tags,  which  come  in  gangs  of  eight,  electros  being 
furnished  by  the  department,  the  charge  shall  be  eight  cents 
per  thousand  tags  each  impression. 

"For  doing  any  and  all  other  kinds  of  job  work,  the  prices 
for  which  are  not  herein  specified,  the  amount  to  be  charged 
and  allowed  therefor  shall  be  at  the  usual  customary  rates 
charged  by  printers  for  such  work,  to  be  approved  by  said 
Commissioner  of  Labor  and  Printing  as  required  by  law.  It 
is  further  understood,  and  agreed  that  in  addition  to  all  the 
provisions  and  requirements  of  this  contract,  the  said  Capital 
Printing  Company  is  to  do  and  perform  all  acts  and  things, 
duties  and  obligations  required  by  law  to  be  done  and  per- 
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formed  in  conneotion  with  said  public  printing,  and  in  the 
manner  and  form  required  by  law,  and  that  the  said  Com- 
missioner of  Labor  and  printing  shall  have  not  only  such 
power,  authority  and  jurisdiction  as  are  herein  provided  for, 
but  also  such  as  are  given  him  by  law. 

''In  witness  whereof  the  said  Capital  Printing  Company 
has  caused  these  presents  to  be  signed  by  its  President,  and 
caused  its  corporate  seal  to  be  hereto  affixed,  duly  attested  by 
its  Secretary,  and  the  members  of  said  Joint  Committee  have 
hereto  set  their  several  signatures. 

"And  plaintiff  agreed  further  by  way  of  compromise  to 
insert  therein  the  following  clause: 

"It  is  particularly  understood  and  agreed  that  all  printing 
done  under  the  provisions  of  this  contract  is  to  be  done  with 
type  of  standard  size  and  face  to  insure  first-class  work,  as 
may  be  designated  by  the  head  of  each  department,  sub- 
department,  penal  and  charitable  institution,  except  as  herein 
specifically  called  for.  The  Senate  and  House  Journals  and 
documents,  (except  tabular  or  rule  and  figure  work)  are  to  be 
set  in  leaded  small  pica  type,  each  page  to  be  twenty-three 
pica  ems  wide,  and  forty-two  pica  ems  long,  including  head 
and  foot  lines. 

"The  text  of  the  public  and  private  laws  is  to  be  set  in 
leaded  brevier  type,  each  page  to  be  twenty-two  pica  ems 
wide  and  forty-three  pica  ems  long,  and  the  side  notes  to  be 
set  in  nonpareil  type,  five  pica  ems  wide,  and  separated  from 
the  text  by  a  three-to-pica  lead. 

"The  text  of  the  Supreme  Court  Reports  (not  reprint)  is 
to  be  set  in  leaded  small  pica  type,  and  the  index  and  sylla- 
bus thereof  to  be  set  in  leaded  brevier,  the  width  and  length 
of  the  pages  to  be  the  same  as  those  of  the  reports  printed 
during  the  past  two  years." 

The  committ>ee  rejected  each  and    all    of    the    contracts 
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tendered  by  the  plaintiff,  and  insisted  on  the  execution  of  the 
one  drawn  and  prepared  by  its  attorney. 

The  plaintiff  refused  to  sign  that  one.  The  facts  set  out  in 
the  fifteenth  and  sixteenth  sections  of  the  complaint  show 
how  the  matter  was  concluded : 

"15.  That  thereafter,  to-wit,  about  1  or  2  o'clock  p.  m.,  on 
March  7,  1899,  said  Joint  Committee  announced  that  they 
would  at  4  o'clock  p.  m.,  on  that  day  receive  new  bids  for  said 
public  printing  according  to  the  terms  and  specifications  of 
the  paper  writing  set  out  in  paragraph  11  above,  but  no 
:  i  (^i ;  iscment  of  the  same  was  made;  that  thereupon  plain- 
tiff declined  to  make  any  new  bid,  and  forbade  said  Joint 
Committee  to  contract  with  any  other  person  or  firm  for  said 
public  printing,  or  to  let  the  same  or  any  part  thereof  to  any 
other  person  or  firm ;  and  forbade  Edwards  &  Broughton  and 
E.  M.  Uzzell  to  contract  for  or  to  do  said  public  printing  or 
any  part  thereof,  and  notified  them  that  any  contract  which 
they  might  assume  to  make  concerning  same  would  be  null 
and  void  and  would  be  contested  in  the  Courts. 

'*16  That  there  was  no  meeting  of  said  Joint  Committee 
for  the  reception  of  bids  at  the  designated  hour  of  4  o'clock 
p.  m.,  or  at  any  other  time  on  said  day;  but  about  said  hour 
a  resohition  was  introduced  and  passed  by  the  House  and 
Senate  in  words  and  figures  as  follows,  to-wit : 

RESOLUTION    IN    REGARD   TO   PUBLIC    PRINTING. 

The  House  of  Representatives,  the  Senate  concurring,  do 
Resolve r  That  the  Printing  Committee  appointed  by  this  Gen- 
eral Assembly  be  authorized  to  enter  into  a  contract  for  the 
public  printing  in  the  form  following,  to-wit: 

*^This  agreement,  made  and  entered  into  this  the.  . .  day  of 
March,  one  thousand  eight  hundred  and  ninety-nine,  by  and 
between  the  State  of  North  Carolina,  through  the  Joint  Com- 
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Print iDgy  oi  the  Greneral  Assembly,  of  the  one  part^ 

"^'d  committee  being  thereto  duly  authorized  by  law,  and 

.       »  ^  Broughton,  a  firm  composed  of  C.  B.  Edwards  and 

AT  B  BroughtoD-f  and  doing  business  in  the  city  of  Kaleigh, 

id  State^  and  E.  M.  Uzzell,  also  of  said  city  of  Raleigh,  of 

the  other  part. 
'•Vritnesseth:   That  the  said  Edwards  &   Broughton    and 

£.  3f.  Uzzell  hereby  undertake  and  agree,  upon  terms  and 
conditions  named  in  this  contract,  and  at  the  prices  herein- 
after set  forth,  or  provided  for,  accurately,  promptly,  and  in 
good  time  and  in  a  first-class,  workmanlike  manner,  to  do 
all  the  public  printing,  binding,  job  work,  and  all  other  sim- 
ilar work  required  and  allowed  by  law  to  be  done  during  the 
term  of  one  year,  ten  months  and  fifteen  days  from  the  date 
of  this  contract,   bv  the  said  State  of  Jforth  Carolina  and 
for  all  the  departments  and  sub-departments,  and  the  penal 
and  charitable  institutions  thereof,  and  to  deliver  the  same  in 
the  city  of  Raleigh  to  the  proper  officers  or  departments,  with- 
out cost  of  freight,  expressage,  drayage,  or  charges  of  any  kind 
to  said  State,  other  than  those  set  forth  or  provided  for  in  this 
contract. 

"And  in  consideration  thereof,  said  State  of  Xorth  Caro- 
lina, through  said  Joint  Committee  on  Printing,  agrees  that, 
upon  the  conditions  named  in  this  contract,  and  at  the  prices 
hereinafter  set  out  or  provided  for,  all  printing,  binding,  job 
work  and  all  other  similar  work  required  and  allowed  by  law 
to  be  done  during  said  term  of  one  year,  ten  months  and 
fifteen  days  from  the  date  of  this  contract,  for  State  and 
its  departments,  sub-departments  and  penal  and  charitable 
institutions,  shall  be  done  by  the  said  Edwards  &  Broughton 
and  E.  M.  Uzzell,  and  the  same  shall  be  paid  for  at  the  prices 
hereinafter  named  or  provided  for,  and  none  other,  and  id  the 
manner  herein  named  and  provided  for;  which  said  prices 
shall  constitute  the  entire  compensation  of  said  Edwards  & 
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Broughton  and  E.  M.  Uzzell,  for  doing  all  printing,  binding, 
job  work,  and  all  other  work  necessary  to  be  done  by  law  or  by 
the  terms  of  this  contract  in  connection  with  the  public  print- 
ing, including  all  cutting  and  trimming  of  paper,  wrapping, 
packing  and  otherwise  handling  and  distributing  any  and  all 
of  said  work  before  and  after  the  same  is  done,  up  to  the 
delivery  thereof,  as  provided  for  in  this  contract,  to  the 
proper  officers  or  departments. 

"It  is  understood  and  agreed  that  all  bills  against  the  State 
for  said  printing  shall  be  made  out  and  charged  by  the  "quad 
em"  and  "token"  except  those  for  the  job  work,  which  shall  be 
made  out  and  charged  as  hereinafter  specially  set  forth,  and 
those  for  the  binding  shall  be  made  out  and  charged  per 
volume ;  and  said  bills,  and  all  other  bills  for  work  done  under 
the  provisions  of  this  contract,  before  being  audited  and  paid, 
shall  be  approved  by  the  Commissioner  of  Labor  and  Print- 
ing of  said  State,  who  shall,  before  approval,  impartially 
examine  the  printing,  binding  and  other  work,  and  determine 
both  the  manner  of  its  execution  and  the  correctness  of  the 
accounts  rendered  for  the  same ;  and  if  said  Commissioner  of 
Labor  and  Printing  shall  ascertain  that  any  of  said  printing 
or  binding  or  other  work  done  under  the  provisions  of  this 
contract  are  not  done  in  the  manner  required  by  law,  or  called 
for  by  this  contract,  then  he  may  reject  the  same,  and  decline 
to  approve  said  bills  or  accounts;  or,  in  lieu  of  complete 
rejection,  he  may  deduct  from  said  bills  or  accounts  such 
sum  or  sums  as  he  shall  deem  just  and  proper  to  be  deduct^ 
therefrom  for  such  failure. 

"Said  Edwards  &  Broughton,  and  E.  M.  Uzzell,  in  printing 
the  reports  of  the  State  officers,  and  of  the  various  State 
departments,  and  penal  and  charitable  institutions,  shall  print 
of  said  reports  the  number  of  copies  necessary  for  binding  in 
the  public  documents,  making  the  necessary  changes  in  the 
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mittee  on  Printing,  of  the  General  Assembly,  of  the  one  part, 
said  committee  being  thereto  duly  authorized  by  law,  and 
Edward^  &  Broughton,  a  firm  composed  of  C.  B.  Edwards  and 
N.  B.  Broughton,  and  doing  business  in  the  city  of  Raleigh, 
said  State,  and  E.  M.  Uzzell,  also  of  said  city  of  Raleigh,  of 
the  other  part. 

"V7itnesseth:  That  the  said  Edwards  &  Broughton  and 
E.  M.  Uzzell  hereby  undertake  and  agree,  upon  terms  and 
conditions  named  in  this  contract,  and  at  the  prices  herein- 
after set  forth,  or  provided  for,  accurately,  promptly,  and  in 
good  time  and  in  a  first-class,  workmanlike  maimer,  to  do 
all  the  public  printing,  binding,  job  work,  and  all  other  sim- 
ilar work  required  and  allowed  by  law  to  be  done  during  the 
term  of  one  year,  ten  months  and  fifteen  days  from  the  date 
of  this  contract,  bv  the  said  State  of  Korth  Carolina  and 
for  all  the  departments  and  sub-departments,  and  the  penal 
and  charitable  institutions  thereof,  and  to  deliver  the  same  in 
the  city  of  Raleigh  to  the  proper  officers  or  departments,  with- 
out cost  of  freight,  expressage,  drayage,  or  charges  of  any  kind 
to  said  State,  other  than  those  set  forth  or  provided  for  in  this 
contract. 

"And  in  consideration  thereof,  said  State  of  North  Caro- 
lina, through  said  Joint  Committee  on  Printing,  agrees  that, 
upon  the  conditions  named  in  this  contract,  and  at  the  prices 
hereinafter  set  out  or  provided  for,  all  printing,  binding,  job 
work  and  all  other  similar  work  required  and  allowed  by  law 
to  be  done  during  said  term  of  one  year,  ten  months  and 
fifteen  days  from  the  date  of  this  contract,  for  State  and 
its  departments,  sub-departments  and  penal  and  charitable 
institutions,  shall  be  done  by  the  said  Edwards  &  Broughton 
and  E.  M.  Uzzell,  and  the  same  shall  be  paid  for  at  the  prices 
hereinafter  named  or  provided  for,  and  none  other,  and  in  the 
manner  herein  named  and  provided  for;  which  said  prices 
shall  constitute  the  entire  compensation  of  said  Edwards  & 
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Broughton  and  E.  M.  Uzzell,  for  doing  all  printing,  binding, 
job  work,  and  all  other  work  necessary  to  be  done  by  law  or  by 
the  terms  of  this  contract  in  connection  with  the  public  print- 
ing, including  all  cutting  and  trimming  of  paper,  wrapping, 
packing  and  otherwise  handling  and  distributing  any  and  all 
of  said  work  before  and  after  the  same  is  done,  up  to  the 
delivery  thereof,  as  provided  for  in  this  contract,  to  the 
proper  officers  or  departments. 

*'It  is  understood  and  agreed  that  all  bills  against  the  State 
for  said  printing  shall  be  made  out  and  charged  by  the  "quad 
em''  and  "token"  except  those  for  the  job  work,  which  shall  be 
made  out  and  charged  as  hereinafter  specially  set  forth,  and 
those  for  the  binding  shall  be  made  out  and  charged  per 
volume ;  and  said  bills,  and  all  other  bills  for  work  done  under 
the  provisions  of  this  contract,  before  being  audited  and  paid, 
shall  be  approved  by  the  Commissioner  of  Labor  and  Print- 
ing of  said  State,  who  shall,  before  approval,  impartially 
examine  the  printing,  binding  and  other  work,  and  determine 
both  the  manner  of  its  execution  and  the  correctness  of  the 
accounts  rendered  for  the  same ;  and  if  said  Commissioner  of 
Labor  and  Printing  shall  ascertain  that  any  of  said  printing 
or  binding  or  other  work  done  under  the  provisions  of  this 
contract  are  not  done  in  the  manner  required  by  law,  or  called 
for  by  this  contract,  then  he  may  reject  the  same,  and  decline 
to  approve  said  bills  or  accounts;  or,  in  lieu  of  complete 
rejection,  he  may  deduct  from  said  bills  or  accoimts  such 
sum  or  sums  as  he  shall  deem  just  and  proper  to  be  deducted 
therefrom  for  such  failure. 

"Said  Edwards  &  Broughton,  and  E.  M.  Uzzell,  in  printing 
the  reports  of  the  State  officers,  and  of  the  various  State 
departments,  and  penal  and  charitable  institutions,  shall  print 
of  said  reports  the  number  of  copies  necessary  for  binding  in 
the  public  documents,  making  the  necessary  changes  in  the 
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mittee  on  Printing,  of  the  General  Assembly,  of  the  one  part^ 
said  committee  being  thereto  duly  authorized  by  law,  and 
Edwardg  &  Broughton,  a  firm  composed  of  C.  B.  Edwards  and 
N.  B.  Broughton,  and  doing  business  in  the  city  of  Raleigh, 
said  State,  and  E.  M.  Uzzell,  also  of  said  city  of  Raleigh,  of 
the  other  part. 

*Witnesseth:  That  the  said  Edwards  &  Broughton  and 
E.  M.  Uzzell  hereby  undertake  and  agree,  upon  terms  and 
conditions  named  in  this  contract,  and  at  the  prices  herein- 
after set  forth,  or  provided  for,  accurately,  promptly,  and  in 
good  time  and  in  a  first-class,  workmanlike  manner,  to  do 
all  the  public  printing,  binding,  job  work,  and  all  other  sim- 
ilar work  required  and  allowed  by  law  to  be  done  during  the 
term  of  one  year,  ten  months  and  fifteen  days  from  the  date 
of  this  contract,  bv  the  said  State  of  North  Carolina  and 
for  all  the  departments  and  sub-departments,  and  the  penal 
and  charitable  institutions  thereof,  and  to  deliver  the  same  in 
the  city  of  Raleigh  to  the  proper  officers  or  departments,  with- 
out cost  of  freight,  expressage,  drayage,  or  charges  of  any  kind 
to  said  State,  other  than  those  set  forth  or  provided  for  in  this 
contract. 

"And  in  consideration  thereof,  said  State  of  North  Caro- 
lina, through  said  Joint  Committee  on  Printing,  agrees  that, 
upon  the  conditions  named  in  this  contract,  and  at  the  prices 
hereinafter  set  out  or  provided  for,  all  printing,  binding,  job 
work  and  all  other  similar  work  required  and  allowed  by  law 
to  be  done  during  said  term  of  one  year,  ten  months  and 
fifteen  days  from  the  date  of  this  contract,  for  State  and 
its  departments,  sub-departments  and  penal  and  charitable 
institutions,  shall  be  done  by  the  said  Edwards  &  Broughton 
and  E.  M.  Uzzell,  and  the  same  shall  be  paid  for  at  the  prices 
hereinafter  named  or  provided  for,  and  none  other,  and  in  the 
manner  herein  named  and  provided  for;  which  said  prices 
shall  constitute  the  entire  compensation  of  said  Edwards  & 


N.  C]  FEBRUAEY  TERM,  1899.  787 


Capital  Printing  CJo.  v.  Hoey  et  als. 


Broughton  and  E.  M.  Uzzell,  for  doing  all  printing,  binding, 
job  work,  and  all  other  work  necessary  to  be  done  by  law  or  by 
the  terms  of  this  contract  in  connection  with  the  public  print- 
ing, including  all  cutting  and  trimming  of  paper,  wrapping, 
packing  and  otherwise  handling  and  distributing  any  and  all 
of  said  work  before  and  after  the  same  is  done,  up  to  the 
delivery  thereof,  as  provided  for  in  this  contract,  to  the 
proper  officers  or  departments. 

"It  is  understood  and  agreed  that  all  bills  against  the  State 
for  said  printing  shall  be  made  out  and  charged  by  the  "quad 
em''  and  "token"  except  those  for  the  job  work,  which  shall  be 
made  out  and  charged  as  hereinafter  specially  set  forth,  and 
those  for  the  binding  shall  be  made  out  and  charged  per 
volume ;  and  said  bills,  and  all  other  bills  for  work  done  under 
the  provisions  of  this  contract,  before  being  audited  and  paid, 
shall  be  approved  by  the  Commissioner  of  Labor  and  Print- 
ing of  said  State,  who  shall,  before  approval,  impartially 
examine  the  printing,  binding  and  other  work,  and  determine 
both  the  manner  of  its  execution  and  the  correctness  of  the 
accounts  rendered  for  the  same ;  and  if  said  Commissioner  of 
Labor  and  Printing  shall  ascertain  that  any  of  said  printing 
or  binding  or  other  work  done  under  the  provisions  of  this 
contract  are  not  done  in  the  manner  required  by  law,  or  called 
for  by  this  contract,  then  he  may  reject  the  same,  and  decline 
to  approve  said  bills  or  accounts;  or,  in  lieu  of  complete 
rejection,  he  may  deduct  from  said  bills  or  accounts  such 
sum  or  sums  as  he  shall  deem  just  and  proper  to  be  deducted 
therefrom  for  such  failure. 

"Said  Edwards  &  Broughton,  and  E.  M.  Uzzell,  in  printing 
the  reports  of  the  State  officers,  and  of  the  various  State 
departments,  and  penal  and  charitable  institutions,  shall  print 
of  said  reports  the  number  of  copies  necessary  for  binding  in 
the  public  documents,  making  the  necessary  changes  in  the 


788  IN  THE  SUPKEME  COURT.  [124 


Capital  Pkixtino  Co.  v.  Hoey  et.  als. 


heads  and  folios  of  said  reports,  and  for  the  copies  so  required 
for  the  public  documents,  said  Edwards  &  Broughton  and 
E.  M.  Uzzell  shall  be  paid,  in  addition  to  the  press  work,  only 
for  changing  the  heads  and  folios  aforesaid  such  amounts  as 
said  Commissioner  of  Labor  and  Printing  may  allow  therefor, 

**Said  State  of  Xorth  Carolina  shall  furnish  and  deliver  to 
said  Edwards  &  Broughton,  and  E.  Al.  Uzzell,  at  their  places 
of  business  in  the  city  of  Raleigh,  free  of  cost  and  expense,  all 
paper  of  every  kind,  that  for  binding  excepted,  needed  for 
use  in  doing  the  public  printing  and  job  work  aforesaid. 

''Said  Edwards  &  Broughton  and  E.  M.  Uzzell  shall  fur- 
nish, free  of  cost  to  the  State,  except  the  prices  allowed  for 
binding,  all  amterial  of  every  kind  needed  for  use  in  doing 
all  the  binding  called  for  by  this  contract. 

^*Said  Edwards  k  Broughton,  and  E.  M.  Uzzell,  shall  make 
to  said  (Commissioner  of  Labor  and  Printing  each  quarter 
during  the  term  of  this  contract,  commencing  April  1,  1899, 
a  written  report,  showing  the  amount  of  each  quality  and  kind 
of  paper  that  has  been  used  during  the  preceding  quarter  in 
doing  the  public  printing,  and  the  amount  of  each  quality  and 
kind  that  may  be  on  hand  at  the  time  of  making  such  report. 

^'Said  Edwards  A:  Brouirhton,  and  E.  M.  Uzzell,  agree  to 
receive,  store  and  properly  care  for,  free  of  cost  to  said  State, 
and  honestly  and  faithfully  use  and  account  for,  all  paper 
and  material  of  every  kind,  valuable  manuscripts,  books,  orig- 
inal copies,  and  all  other  articles  and  things  of  value  that  may 
be  delivered  them  for  use  in  doing  any  of  the  public  printing 
or  other  work  provided  for  in  this  contract  and  to  promptly 
return  such  manuscripts,  books,  original  copies,  and  other 
articles  or  things  of  value  to  the  proper  officers  or  departments 
of  said  State,  or  of  its  penal  or  charitable  institutions,  and,  at 
the  termination  of  this  contract,  to  promptly  and  faithfully 
account  for  and  turn  over  to  the  proper  authorities  aforesaid 
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all  paper,  material  of  every  kind,  valuable  manuscripts,  orig- 
inal copies,  books,  and  other  articles  or  things  of  value  that 
may  be  on  hand,  and  belonging  to  said  State,  or  to  any  of  its 
said  departments  or  institutions. 

''It  is  understood  and  agreed  that  in  printing  the  Supreme 
Coutt  Reports,  the  said  Edwards  &  Broughton,  and  E.  11. 
Uzzell,  shall  print,  bind  and  deliver  the  said  Reports  to  the 
Secretarv  of  State  within  ninetv  davs  from  the  time  the  man- 
uscripts,  or  original  copies,  of  such  reports  are  turned  over 
to  said  Edwards  &  Broughton,  and  E.  II.  Uzzell,  for  print- 
ing, and  for  failure  to  so  d(  liver  there  shall  be  deducted  by 
the  Commissioner  of  Labor  and  Printing  from  the  bills  or 
accoimts  rendered  by  them  for  said  work  the  sum  of  twenty- 
five  dollars  per  dav  for  each  and  everv  dav's  delav  after  said 
ninety  days,  which  said  sum  is  hereby  agreed  upon  and  stipu- 
lated and  fixed  as  liquidated  damages,  in  lieu  of  all  actual 
damages,  and  for  all  inconvenience  and  annoyance  that  may 
be  caused  by  such  delay. 

'*Tt  is  further  understood  and  agreed  that  said  Edwards 
&  Broughton,  and  E.  M.  Uzzell,  shall  have  all  the  copies  of 
the  laws,  documents  and  journals  printed  and  bound  (which 
are  required  to  be  bound  under  this  contract,  or  by  law)  and 
delivered  to  the  Secretary  of  State  within  ninety  days  after 
the  adjournment  of  the  present  session  of  the  General 
Assembly,  and  for  failure  to  do  so,  there  shall  be  deducted 
by  said  Commissioner  of  Labor  and  Printing  from  the  bills  or 
accounts  rendered  by  them  for  said  work  the  sum  of  fifty  dol- 
lars for  each  and  every  dav's  delav  thereafter,  which  said  sum 
is  hereby  agreed  upon  and  stipulated  and  fixed  as  liquidated 
damages,  in  lieu  of  all  actual  damages  and  for  all  incon- 
venience and  annoyance  caused  by  such  delay. 

The  prices  agreed  upon  and  fixed,  or  otherwise  provided  for 
in  this  contract,  for  doing  said  printing  and  other  w^ork  are  as 
follows : 
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"For  every  one  thousand  ems  of  plain  composition,  thirty 
cents ;  for  every  one  thousand  ems  of  rule  and  figure  work, 
sixty  cents ;  for  every  token  of  two  hundred  and  forty  impres- 
sions of  sixteen  pages  of  press  work,  twenty  cents;  for  law 
sheep  binding,  fifty  cents  per  volume  of  six  hundred  pages; 
for  half  binding,  twenty  cents  per  volume  of  six  hundred 
pages;  for  every  forty-eight  pages  over  six  himdred  in  said 
volume,  one  cent  per  volume.     And  it  is  understood  that  the 
foregoing  prices  apply  only  to  the  following  classes  of  work, 
to-wit :  To  the  composition  and  press  work  and  binding  of  the 
Public  and  Private  Laws,  Documents,  Journals,   Supreme 
Court  Reports,  pamphlets  of  all  kinds,  including  all  copies, 
for  circulation,  of  such  laws  as  are  required  or  allowed  by  law 
to  be  sent  out  and  circulated,  and  the  reports  of  all  officers 
of  the  St^te  and  of  the  various  departments,  and  the  penal 
and  charitable  institutions  thereof.     All  other  printing  and 
press  work  and  other  similar  work  called  for  by  the  provisions 
of  this  contract  is  hereby  classed  and  fixed  as  job  work,  and 
shall  be  charged  and  paid  for  as  follows:     The  charges  for 
setting  type  for  each  and  every  job  of  such  work  shall  be  com- 
puted at  thirty  cents  per  hour  for  the  time  taken  by  the  com- 
positor in  setting  or  arranging  said  job,  and  the  time  to  be 
allowed  the  said  compositor  in  doing  said  work  shall  be  on  the 
basis  of  the  actual  time  in  which  a  first-class  journeyman 
printer  could  do  said  work  in  doing  honest,  faithful  and 
prompt  work,  which  said  price  of  thirty  cents  shall  also  pay 
for  the  distribution  of  said  work.     The  press  work  on  all  of 
said  job  work  shall  be  charged  for  at  the  rate  of  eighty  cents 
for  each  one  thousand  impressions. 

"For  doing  any  other  kinds  of  job  work,  the  prices  for 
which  are  not  herein  specified  the  amount  to  be  charged  and 
allowed  therefor  shall  be  at  the  usual  customary  rates  charged 
by  printers  for  such  work,  to  be  approved  by  said  Conunis- 
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sioner  of  Labor  and  Printing  as  required  by  law.     It  is 
further  understood  that  whenever  one  or  more  duplicates  of 
any  job  work  can  and  may  be  printed  at  the  same  impressions, 
the  charges  for  the  press  work  thereon  shall  be  computed  at 
twenty  cents  per  token  for  each  two  hundred  and  forty  sheets 
run  through  the  press.     It  is  particularly  understood  and 
agreed  that  all  printing  done  under  the  provisions  of  this  con- 
tract is  to  be  done  with  type  of  standard  size  and  face  to 
insure  first-class  work,  as  may  be  designated  by  the  head  of 
each  department,  sub-department,  penal  and  charitable  insti- 
tutions, except  as  herein  specifically  called  for.     The  Senate 
and  House  Journals  and  documents,  (except  tabular  or  rule 
and  figure  work)  are  to  be  set  in  leaded  small  pica  type,  each 
page  to  be  twenty-three  pica  ems  wide,  and  forty-two  pica  ems 
long,  including  head  and  foot  lines.     The  text  of  the  Public 
and  Private  Laws  to  be  set  in  leaded  brevier  type,  each  page 
to  be  twenty-two  pica  ems  wide  and  forty-three  pica  ems  long, 
and  the  side  notes  to  be  set  in  nonpareil  type,  five  pica  ems 
wide,  and  separated  from  the  text  by  a  three-to-pica  lead.  The 
text  of  the  Supreme  Court  Reports  (not  reprinted)  is  to  be 
set  in  leaclod  small  pica  type,  and  the  index  and  syllabus 
thereof  to  be  set  in  leaded  brevier,  the  width  and  length 
of  the  pages  to  be  the  same  as  those  of  the  reports  printed 
during  the  past  two  years.     It  is  further  understood  and 
agreed  that,  in  addition  to  all  the  provisions  and  require- 
ments of  this  contract,  the  said  Edwards  &  Broughton  and 
E.  M.  TJzzell  are  to  do  and  perform  all  acts  and  things,  duties 
and  obligations,  required  by  law  to  be  done  and  performed  in 
connection  with  said  public  printing,  and  in  the  manner  and 
form  required  by  law,  and  that  the  said  Commissioner  of 
Labor  and  Printing  shall  have  not  only  such  power,  authority 
and  jurisdiction  as  are  herein  provided  for,  but  also  such  as 
are  given  him  by  law. 
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**Tn  witness  whereof  said  C.  B.  Edwards  and  N.  B.  Brough- 
ton,  the  members  of  said  firm  of  Edwards  &  Broiighton,  and 
said  E.  M.  Uzzell,  have  hereto  set  their  hands  and  affixed  their 
seals,  and  the  said  Joint  Committee  have  hereto  signed  their 
names,  the  day  and  year  first  above  written." 

Tt  is  evident  from  what  appears  before  us  that  the  policy 
adopted  originally  by  the  General  Assembly  of  1899,  of  put- 
ting on  t  the  public  printing  to  the  lowest  responsible  bidder, 
was  abandoned  when  the  joint  resolution  was  adopted  instruct- 
ing the  Committee  to  make  the  contract  with  Edwards  & 
Broughton  and  Uzzell  at  the  prices  named  therein — ^the  same 
being  the  maximum  prices  named  in  the  original  bill.  It  is 
apparent  upon  the  face  of  the  record  that  the  contract  was 
not  made  with  the  lowest  responsible  bidder.  When  the  con- 
tract as  it  was  executed  is  compared  with  the  bid  of  the  plain- 
tiflF  company  and  the  contract  which  it  tendered  no  room  is 
left  for  doubt  that  the  contract  as  executed  was  made  with  the 
highest  bidder.  The  plaintiff  company  was  a  reliable  estab- 
lishment foimd  to  be  so  after  a  full  investigation  by  the  com- 
mittee, and  the  bond  tendered  was  declared  bv  the  committee 
to  be  sufficient  both  in  amount  and  as  to  security.  Its  bid 
was  clear  and  distinct  as  to  prices  and  it  was  unconditionally 
accepted.  The  terms  of  the  bid  were  materially  changed  to 
the  disadvantage  of  the  plaintiff  company  by  the  attorney  who 
was  employed  to  reduce  the  bid  and  acceptance  to  writing  in 
the  shape  of  a  contract.  That  can  be  seen  by  a  reference  to 
the  original  Act,  the  bid  of  the  plaintiff  company  and  the 
contract  which  was  offered  to  be  executed  with  the  plaintiff. 
Of  course  this  Court  know^s  nothing  of  these  matters  except 
what  appears  in  the  record ;  nor  are  the  reaisons  which  caused 
the  change  of  policy  on  the  part  of  the  General  Assembly 
known  to  us.  While,  as  we  have  said,  the  plaintiff's  bid  was 
clear  in  its  terms  as  to  prices — and  the  lowest  bid  made— 
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and  was  accepted  by  the  committee,  yet  it  was  not  of  itself 
such  a  contract  as  the  Act  of  Assembly  required.  The  details 
as  to  character  of  type,  times  of  delivery  of  the  work  and 
other  such  matters  necessary  to  be  put  in  a  contract  for  the 
public  printing  were  not  specified  in  the  plaintiff's  bid,  and 
these  details  were  to  be  incorporated  in  the  contract  with  the 
weightier  matter  of  prices,  and  the  plaintiff  expected  that  to 
be  done.  In  fact  he  offered  a  contract  embracing  all  these 
matters  fully  and  it  was  rejected. 

However  deeply  the  managers  of  the  plaintiff  company 
may  feel  aggrieved  at  the  result  there  was  no  legal  contract 
between  the  committee  and  the  plaintiff.  The  committee's 
action  was  simply  an  acceptance  of  the  plaintiff's  bid  to  do 
the  public  printing.  The  Act  of  Assembly  required  that  the 
committee  should  have  the  agreement  reduced  to  writing 
and  that  was  a  most  proper  requirement.  Both  the  com- 
mittee and  the  plaintiff  company  knew  that  the  agreement 
had  to  be  reduced  to  writing  before  it  could  become  such  a 
contract  as  the  General  Assembly  authorized  the  committee 
to  make.  Although  the  terms  of  contract  may  be  entirely 
agreed  upon  by  parties,  yet  if  it  is  understood  that  it  is 
to  be  reduced  to  writing  as  a  part  of  the  agreement,  the  con- 
tract is  not  complete  until  it  is  written  and  executed.  7  Am. 
and  Eng.  Enc.  of  Law,  140,  and  cases  there  cited.  The  Act 
of  Assembly  made  the  reduction  of  the  agreement  a  condi- 
tion precedent  to  the  completion  of  the  contract.  And  besides 
the  complaint  shows  that  the  contract  for  the  public  printing 
was  awarded  bv  the  committee  in  due  form  of  law  to  Edwards 
&  Broughton  and  XJzzell  under  a  joint  resolution  of  the  Gen- 
eral Assembly,  and  that  they  are  doing  the  work.  Our  con- 
clusion then  is,  as  matter  of  law,  that  the  plaintiff  has  stated 
no  cause  of  action  in  the  complaint  against  any  of  the  parties. 
If  the  complaint  had  stated  a  cause  of  action  against  Edwards 
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&  Broughton  and  Uzzell,  yet,  as  it  appears  that  a  contract 
about  the  same  matter  has  been  executed  and  delivered  to 
Edwards  &  Broughton  and  Uzzell,  a  mandamus  could  not 
issue  against  the  other  defendants,  for  that  would  be  in  effect 
annulling  the  contract  by  mandamus,  which  can  not  be  done. 
Edwards  &  Broughton  and  Uzzell  being  in  the  possession  of  a 
contract  for  the  public  printing  made  under  the  forms  of  law, 
would  be  entitled  to  a  trial  of  their  rights  according  to  the 
usual  course  of  the  law,  by  trial  in  open  Court.  Detroit- 
Free  Press  Co.  v.  Auditor,  47  Mich.,  145. 

We  have  not  gone  into  an  elaborate  discussion  of  the 
various  law  propositions  discussed  in  the  argument  here,  for 
the  reason  that  the  plaintiff  in  our  opinion  has  no  contract 
with  the  State  for  the  public  printing.  That  the  agreement 
between  the  plaintiff  and  the  conmiittee  was  only  an  accept- 
ance of  the  bid  of  the  plaintiff,  and  that  the  contract  required 
by  the  Act  of  Assembly  was  a  contract  to  be  reduced  to  writ- 
ing, signed  by  the  parties  and  delivered.  Whether  the  action 
was  one  against  the  State,  it  is  not  necessary  to  decide.  The 
judgment  of  the  Court  below  is  affirmed. 

Affirmed. 

Clabk^  J.,  concurring.  I  concur  in  the  decision  not  only 
for  the  reason  given  in  the  opinion  of  the  Court  that  the  con- 
tract was  not  reduced  to  writing  as  required  by  the  statute, 
but  because  if  it  had  been  the  condition  of  the  plaintiff  would 
have  been  no  better,  since  in  no  aspect  could  the  action  be 
maintained,  the  complaint  not  stating  a  cause  of  action  and 
the  Court  having  no  jurisdiction.  Clearly  the  remedy  asked 
of  a  mandamus  to  the  defendants  to  compel  them  to  sign  and 
deliver  the  contract  could  not  be  entertained,  for  they  had 
no  part  in  the  transaction,  and  their  signatures  if  affixed 
would  have  no  validity,  except  as  a  legislative  committee  act- 
ing by  authority  of  and  in  behalf  of  the  Legislature,  and  the 
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Court  could  issue  no  mandamus  to  compel  that  body  to  per- 
form any  act  or  to  compel  its  committee  to  act  after  the  Gren- 
eral  Assembly,  as  in  this  case,  had  by  statute  revoked  the  com- 
mittee's authority  to  sign  the  contract  with  the  plaintiff,  by 
directing  them  to  sign  a  contract  for  the  printing  with  another 
party.  Even  if  the  contract  had  been  signed  and  delivered, 
the  contract  drafted  by  plaintiff  for  signature  by  the  com- 
mittee and  that  afterwards  signed  by  them  and  delivered  to 
Edwards  &  Broughton  both  recite  that  it  is  a  contract 
"between  the  State  of  North  Carolina,  through  the  joint  com- 
mittee on  printing  of  the  General  Assembly  of  the  one  part^' 
and  the  printers  named,  of  the  second  part.  As  the  Legisla- 
ture subsequently  by  legislative  act  directed  the  committee 
to  make  a  contract  vsdth  Edwards  &  Broughton,  even  if  a  valid 
contract  had  been  perfected  with  the  plaintiff,  no  Court,  State 
or  Federal,  could  render  a  judgment  compelling  the  State  to 
perform  the  contract  with  the  plaintiff.  Indeed  such  order 
for  specific  performance  could  be  entered  against  no  one  for 
breach  of  such  contract,  but  the  remedy  is  an  action  for  dam- 
ages, which  in  the  case  of  the  State  must  be  sought  by  peti- 
tion in  this  Court  (Const.  Art.  IV,  Section  9),  and  in  the 
case  of  other  than  the  State,  in  the  lower  Court.  Neither  in 
such  cases  would  an  injunction  lie,  as  asked  in  this  case,  by 
the  first  contractor  against  the  second.  There  being  a  remedy 
at  law  equitable  relief  could  not  be  granted. 

A  somewhat  similar  case  was  Clements  v.  The  State,  77 
N.  C,  143,  except  that  in  that  case  the  contract  broken  by 
the  State  had  been  duly  made  and  perfected.  The  authori- 
ties are  referred  to  in  the  most  recent  case  in  regard  to  actions 
against  the  State.     Oamer  v.  Worth,  122  N.  C,  250. 
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STATE  V.  JOHN  WHIDBEE. 
(Decided  February  21,  1899.) 

False  Pretence — The  Code,  Section  1027. 

An  indictment  for  obtaining  go(Kls  under  a  false  pretence— The  Code, 
section  1037 — must  be  founded  on  a  false  representation  by  the  de- 
fendant of  an  existing  fact. 

iNDirTAiENT  for  obtaining  goods  under  a  false  pretence, 
before  floke,  ./..  at  Fall  Term,  1898,  of  the  Superior  Court 
of  Dare  Countv. 

The  indictment  is  as  follows: 

The  jurors  for  the  State  present  on  oath,  that  at  and  in  the 
above  State  and  County  on  or  about  the  12th  day  of  July, 
1897,  the  defendant,  John  B.  Whidbee,  late  of  the  State  and 
County  aforesaid,  did  unlawfully,  wilfully  and  feloniously 
agree  in  writing  with  R.  I).  Fulcher  in  the  following  words 
and  figures,  to-wit : 

Hatteras,  N.  C,  July  12,  1897. 
This  is  to  certify,  that  T  have  received  of  R.  D.  Fulcher 
twentv-four  dollars  in  merchandise  the  amount  of  mv  check 
for  the  quarter  ending  October  30,   1897,  which  check  I 
hereby  pledge  him  in  payment  of  same. 

John  D.  Whidbee. 
Witness:     J.  E.  Whidbee. 

• 
With  intent  to  defraud  said  R.  D.  Fulcher  of  the  value  of 
said  merchandise,  and  the  said  John  1).  Whidbee,  having 
entered  into  said  agreement  as  aforesaid,  failed  to  apply  said 
check  or  any  part  thereof,  or  the  proceeds  of  the  same  in 
accordance  with  said  agreement,  but  disposed  of  same  in  a 
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tiianner  other  than  agreed  in  said  paper  writing  with  intent 
to  defraud  said  R.  D.  Fulcher  of  the  value  of  said  merchan- 
dise, against  the  peace  and  dignity  of  the  State,  and  contrary 
to  the  form  of  the  statute  as  in  such  cases  made  and  provided. 

Wm.  J  Leaky,  Solicitor, 

The  defendant  moved  to  quash  the  bill  of  indictment  for 
the  reason  that  it  does  not  state  an  indictable  offence. 

Motion  to  quash  was  allowed.  The  Solicitor  excepted,  and 
appealed. 

Attorney  Oeneral  Zeh,  V.  Walser,  for  State  (appellant). 
No  counsel  contra. 

Faircloth,  C.  J.  The  defendant  stands  indicted  for 
obtaining  goods  under  a  false  pretence.  On  July  12,  1897, 
the  defendant  certified  in  writing  that  he  had  received  of 
Fulcher  "t went v-f our  dollars  in  merchandise,  the  amount 
of  my  check  for  the  quarter  ending  October  30,  1897,  which 
check  I  hereby  pledge  in  payment  of  same."  He  failed  to 
apply  said  check  or  the  proceeds  thereof  according  to  agree- 
ment. 

The  defendant  moved  to  quash  the  indictment  on  the 
ground  that  it  stated  no  indictable  offence,  which  motion  was 
allowed  and  the  State  Solicitor  appealed. 

There  was  no  error.  The  offence  charged  does  not  fall 
within  the  meaning  of  The  Code,  Section  1027.  The  fact 
that  the  defendant  did  not  have  and  could  not  have  the  check 
for  the  quarter,  beginning  August  1st  to  October  30th,  was 
plain  on  the  face  of  the  writing,  and  was  or  ought  to  have 
been  known  to  the  prosecutor,  and  whatever  the  motive  was,  it 
was  not  a  fraudulent  representation.  Suppose  the  defendant 
had  certified  on  July  12th  that  he  would  represent  the  firm 
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of  A.  &  Co.,  of  New  York,  during  the  same  quarter.      There 
would  be  no  false  statement  of  an  existing  fact,  and  the 
prosecutor  would  see  and  know  it. 
Affirmed. 


STATE  V.  STANLY  FULFORD  AND  JACOB  McCLOUD. 

(Decided  February  28.  1899.) 

Larceny — Indictment — Judge's  Charge. 

1.  On  the  trial  of  an  indictment — e  grege,  for  larceny — it  is  the  duty  of 

the  Judge,  while  leaving  the  weight  of  the  evidence  to  be  deter- 
mined by  the  jury,  to  declare  and  explain  the  principles  of  law 
and  the  essential  constituents  of  the  offence  charged.  The  Code. 
Section  413. 

2.  Where  an  exception  presents  only  one  proposition  of  law  applicable 

to  the  whole  charge,  it  is  not  obnoxious  to  the  ground  of  being  a 
*' broadside  exception." — State  v.  Websttr,  121  N.  C,  587. 

The  Defendants  were  indicted  for  larceny  of  a  sheep,  the 
property  of  a  person  to  the  jury  unknown,  with  a  count  for 
receiving — tried  before  Holee,  J.,  at  Fall  Term,  1898,  of  the 
Superior  Court  of  Hyde  Ooimty.  There  was  no  evidence  of 
ownership,  and  the  evidence  of  asportation  was  inferential. 

The  State  witness  as  to  the  occurrence  was  Sam  Credle, 
who  testified :  I  was  going  home  one  Friday  night  in  July, 
1898,  about  9  o'clock,  and  saw  two  men  with  a  sheep  near 
an  old  house.  They  started  to  run.  I  told  them  there  was 
no  n^d  to  run,  that  I  knew  who  they  were.  One  was  Jacob 
McCloud  and  the  other  one  I  took  to  be  Stanly  Fulford;  I 
think  it  was  Stanly  Fulford.  I  don't  know  what  they  did 
with  the  sheep ;  and  while  I  am  not  certain  it  was  Stanly  Ful- 
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ford,  it  looked  like  him,  and  that  is  my  best  impression  now. 
I  don't  know  whose  sheep  it  was — it  was  a  white  sheep.  It 
was  a  misty  night,  and  I  could  not  see  the  parties  plainly. 
The  place  was  on  the  Lake  road,  near  an  old  house,  where 
Jacob  used  to  live.  Jacob  came  to  me  and  asked  me  to  say 
nothing  about  it,  and  I  told  him  I  would  not  unless  I  was 
forced  to.  Stanly  Fulford  came  to  me  afterwards  in  the  cotr 
ton  field,  and  said,  I  hear  you  have  been  talking  about  my 
stealing  of  the  sheep,  and  asked  me  for  God's  sake  not  to 
say  anything  about  it,  for  it  would  ruin  him  if  I  did.  He 
saw  me  twice  about  it. 

His  Honor's  charge  appears  in  the  opinion.  The  defend- 
ants excepted  to  the  instruction  of  the  Court  as  given. 

Verdict  guilty.  Judgment  of  imprisonment  in  the  peni- 
tentiary for  the  terra  of  one  year. 

Defendants  appealed. 

Mr.  Zeb,  V.  Walser,  Attorney  General,  for  the  State. 
Is  o  counsel  contra, 

Douglas,  J.  The  defendants  were  convicted  of  the  lar- 
ceny of  a  sheep.  Upon  the  close  of  the  evidence  they 
requested  the  Court  to  instruct  the  jury  that  the  evidence 
submitted  by  the  State  was  not  sufficient  to  justify  a  verdict 
of  guilty,  and  that  upon  the  whole  evidence  they  should 
return  a  verdict  of  not  guilty.  The  Court  refused  to  charge 
as  requested  and  instructed  the  jury  that  "It  was  a  question 
of  fact  for  them  to  consider,  and  that  if  upon  considering  the 
whole  evidence,  both  for  the  State  and  for  the  defendants, 
they  were  satisfied  beyond  a  reasonable  doubt  that  defendants 
were  guilty  of  the  larceny  of  the  sheep  as  charged  in  the  bill 
of  indictment,  they  should  convict  the  defendants;  and  if 
they  were  not  so  satisfied  beyond  a  reasonable  doubt  of  the 
giiilt  of  the  defendants,  they  should  acquit  them." 
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The  defendants  excepted  to  the  instruction  of  the  Court  as 
given,  and  to  its  refusal  to  instruct  the  jury  as  requested. 

The  latter  exception  can  not  be  sustained  as  there  was  some 
evidence,  however  slight,  yet  more  than  a  mere  scintilla, 
tending  to  prove  the  offence.  The  weight  of  that  evidence  the 
jury  alone  can  detxirmine,  but  in  its  consideration  they  should 
be  aided  and  directed  by  correct  principles  of  law  to  be  laid 
do\vn  by  the  Court.  The  entire  charge  seems  to  have  been 
given,  and  we  presume  that  the  exception  of  the  defendants 
*^to  the  instruction  of  the  Court  as  given"  refers  to  the  want 
of  instruction,  as  the  charge  is  unobjectionable  as  far  as  it 
went.  This  exception  is  not  obnoxious  to  the  ground  of 
being  a  '*broad-side  exception"  because  it  presents  only  one 
proposition  of  law,  applicable  to  the  whole  charge.  Siaie 
V,  ^Yehster,  121  X.  C,  587. 

We  think,  however,  that  the  charge  of  his  Honor  was  insuiB- 
cient,  inasmuch  as  it  failed  to  explain  the  nature  of  the  crime 
with  whicli  the  defendants  were  charged.  We  are  not  inad- 
vertent to  the  long  line  of  uniform  decisions  to  the  effect  that^ 
in  the  absence  of  any  request  for  special  instructions,  no 
exception  can  be  maintained  to  the  failure  of  the  Court  to 
charge  as  to  the  particular  phases  of  the  case;  but  this  rule 
does  not  exclude  the  dutv  of  the  Court,  at  least  in  criminal 
cases,  to  charge  the  jury  as  to  the  nature  of  the  offence  and 
the  general  principles  of  law  essential  to  their  verdict.  For 
instance,  the  crime  of  larceny  is  never  complete  without  some 
asportation.  State  v.  Butler _,  65  N.  C,  309 ;  State  v.  Jones, 
Ibid,  395;  State  v.  Alexander,  74-  X.  C,  232;  StaU  v.  Per- 
kins, 104  X.  C,  710. 

This  question  was  of  particular  importance  under  the  cir- 
cumstances of  the  case  at  bar,  where  there  was  no  direct  evi- 
dence of  asportation  and  none  whatever  as  to  the  ownership 
of  the  sheep.       The  jury  might  have  inferred  asportation 
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from  the  evidence,  but  they  must  understand  its  nature  before 
they  can  infer  its  existence. 

It  is  needless  to  review  the  different  decisions  upon  this 
subject,  as  each  case  necessarily  depends  upon  its  own  pecu- 
liar circumstances.  But  we  think  that  Section  413  of  The 
Code  requires  the  Court  to  give  to  the  jury  such  instructions 
as  will  enable  them  to  understand  the  nature  of  the  crime  and 
properly  determine  each  material  fact  upon  which  may 
depend  the  guilt  or  innocence  of  the  accused. 

Where  it  appears  from  the  record  that  the  failure  to  give 
such  instructions  could  not  possibly  have  prejudiced  the 
accused,  the  omission  might  be  such  harmless  error  as 
would  not  vitiate  the  verdict;  but  in  the  case  at  bar  the 
evident  possibility  of  injury  entitles  the  defendants  to  a  new 
trial. 

New  trial. 


STATE  V.  B.  J.  ROBINSON. 
(Decided  March  14,  1899). 

Practice — Opening  and  Conclusion. 

Where  there  are  several  defendants,  and  one  of  them  introduces  evi- 
dence, that  gives  the  right  to  begin  and  conclude  the  argument  to 
the  State.     Rule  3  (119  N.  C,  958)  construed  accordingly. 

IxDicTMEXT  for  iissault  and  battery,  tried  before  Bryan, 
/.,  at  September  Term,  1898,  of  Wake  Superior  Court. 

Defendant  and  Eliza  Ward  were  indicted  for  assault  and 
battery  on  Laura  Robinson.  Eliza  Ward  introduced  evi- 
124—51 
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*'Tn  witness  whereof  said  C.  B.  Edwards  and  N.  B.  Brougfa- 
ton,  the  members  of  said  firm  of  Edwards  &  Broiighton,  and 
said  E.  M.  Uzzell,  have  hereto  set  their  hands  and  affixed  their 
seals,  and  the  said  Joint  Committee  have  hereto  signed  their 
names,  the  day  and  year  first  above  written." 

Tt  is  evident  from  what  appears  before  us  that  the  policy 
adopted  originally  by  the  General  Assembly  of  1899,  of  put- 
ting out  the  public  printing  to  the  lowest  responsible  bidder, 
waa  abandoned  w^hen  the  joint  resolution  was  adopted  instruct- 
ing the  Committee  to  make  the  contract  with  Edwards  & 
Broughton  and  TJzzell  at  the  prices  named  therein — the  same 
being  the  maximum  prices  named  in  the  original  bill.  It  is 
apparent  upon  the  face  of  the  record  that  the  contract  was 
not  made  with  the  lowest  responsible  bidder.  When  the  con- 
tract as  it  was  execute  is  compared  wnth  the  bid  of  the  plain- 
tiff company  and  the  contract  which  it  tendered  no  room  is 
left  for  doubt  that  the  contract  as  executed  was  made  with  the 
highest  bidder.  The  plaintiff  company  was  a  reliable  estab- 
lishment foimd  to  be  so  after  a  full  investigation  by  the  com- 

mitteo,  and  the  bond  tendered  was  declared  bv  the  committee 

I, 

to  be  sufficient  l)oth  in  amount  and  as  to  securitv.     Its  bid 

»< 

was  clear  and  distinct  as  to  prices  and  it  was  imconditionally 
accepted.  The  terms  of  the  bid  were  materially  changed  to 
the  disadvantage  of  the  plaintiff  company  by  the  attorney  who 
was  employed  to  reduce  the  bid  and  acceptance  to  writing  in 
the  shape  of  a  contract.  That  can  be  seen  by  a  reference  to 
the  original  Act,  the  bid  of  the  plaintiff  company  and  the 
contract  which  was  offered  to  be  executed  with  the  plaintiff. 
Of  course  this  Court  knows  nothing  of  these  matters  except 
what  appears  in  the  record ;  nor  are  the  reasons  which  caused 
the  change  of  policy  on  the  part  of  the  General  Assembly 
knowTi  to  us.  While,  as  we  have  said,  the  plaintiff's  bid  was 
clear  in  its  terms  as  to  prices — and  the  lowest  bid  made — 
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and  was  accepted  by  the  committee,  yet  it  was  not  of  itself 
such  a  contract  as  the  Act  of  Assembly  required.  The  details 
as  to  character  of  type,  times  of  delivery  of  the  work  and 
other  such  matters  necessary  to  be  put  in  a  contract  for  the 
public  printing  were  not  specified  in  the  plaintiff's  bid,  and 
these  details  were  to  be  incorporated  in  the  contract  with  the 
weightier  matter  of  prices,  and  the  plaintiff  expected  that  to 
be  done.  In  fact  he  offered  a  contract  embracing  all  these 
matters  fully  and  it  was  reject>ed. 

However  deeply  the  managers  of  the  plaintiff  company 
may  feel  aggrieved  at  the  result  there  was  no  legal  contract 
between  the  committee  and  the  plaintiff.  The  committee's 
action  was  simply  an  acceptance  of  the  plaintiff's  bid  to  do 
the  public  printing.  The  Act  of  Assembly  required  that  the 
committee  should  have  the  agreement  reduced  to  writing 
and  that  was  a  most  proper  requirement.  Both  the  com- 
mittee and  the  plaintiff  company  knew  that  the  agreement 
had  to  be  reduced  to  writing  before  it  could  become  such  a 
contract  as  the  General  Assembly  authorized  the  committee 
to  make.  Although  the  terms  of  contract  may  be  entirely 
agreed  upon  by  parties,  yet  if  it  is  understood  that  it  is 
to  be  reduced  to  writing  as  a  part  of  the  agreement,  the  con- 
tract is  not  complete  until  it  is  written  and  executed.  7  Am. 
and  Eng.  Enc.  of  Law,  140,  and  cases  there  cited.  The  Act 
of  Assembly  made  the  reduction  of  the  agreement  a  condi- 
tion precedent  to  the  completion  of  the  contract.  And  besides 
the  complaint  shows  that  the  contract  for  the  public  printing 
was  awarded  by  the  committee  in  due  form  of  law  to  Edwards 
&  Broughton  and  Uzzell  imder  a  joint  resolution  of  the  Gen- 
eral Assembly,  and  that  they  are  doing  the  work.  Our  con- 
clusion then  is,  as  matter  of  law,  that  the  plaintiff  has  stated 
no  cause  of  action  in  the  complaint  against  any  of  the  parties. 
If  the  complaint  had  stated  a  cause  of  action  against  Edwards 
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&  Broughton  and  Uzzell,  yet,  as  it  appears  that  a  contract 
about  the  same  matter  has  been  executed  and  delivered  to 
Edwards  &  Broughton  and  Uzzell,  a. mandamus  could  not 
issue  against  the  other  defendants,  for  that  would  be  in  effect 
annulling  the  contract  by  mandamus,  which  can  not  be  done. 
Edwards  &  Broughton  and  Uzzell  being  in  the  possession  of  a 
contract  for  the  public  printing  made  under  the  forms  of  law, 
would  be  entitled  to  a  trial  of  their  rights  according  to  the 
usual  course  of  the  law,  by  trial  in  open  Court.  Detroit 
Free  Press  Co,  v.  Auditor,  4Y  Mich.,  145. 

We  have  not  gone  into  an  elaborate  discussion  of  the 
various  law  propositions  discussed  in  the  argument  here,  for 
the  reason  that  the  plaintiff  in  our  opinion  has  no  contract 
with  the  State  for  the  public  printing.  That  the  agreement 
between  the  plaintiff  and  the  committee  was  only  an  accept- 
ance of  the  bid  of  the  plaintiff,  and  that  the  contract  required 
by  the  Act  of  Assembly  was  a  contract  to  be  reduced  to  writ- 
ing, signed  by  the  parties  and  delivered.  Whether  the  action 
was  one  against  the  State,  it  is  not  necessary  to  decide.  The 
judgment  of  the  Court  below  is  affirmed. 

Affirmed. 

Clakk,  J.,  concurring.  I  concur  in  the  decision  not  only 
for  the  reason  given  in  the  opinion  of  the  Co\irt  that  the  con- 
tract was  not  reduced  to  writing  as  required  by  the  statute, 
but  because  if  it  had  been  the  condition  of  the  plaintiff  would 
have  been  no  better,  since  in  no  aspect  could  the  action  be 
maintained,  the  complaint  not  stating  a  cause  of  action  and 
the  Court  having  no  jurisdiction.  Clearly  the  remedy  asked 
of  a  mandamus  to  the  defendants  to  compel  them  to  sign  and 
deliver  the  contract  could  not  be  entertained,  for  they  had 
no  part  in  the  transaction,  and  their  signatures  if  affixed 
would  have  no  validity,  except  as  a  legislative  committee  act- 
ing by  authority  of  and  in  behalf  of  the  Legishtture,  and  the 


H.  C]  FEBRUAKT  TERM,  1899.  805 

State  v,  Lucas. 

The  following  evidence  was  not  controverted:  That  the 
road  (the  obstruction  of  which  was  admitted  by  the  defend- 
ant) has  been  continuously  used  as  an  ordinary  neighborhood 
road  for  many  years  by  the  general  public  before  the  erection 
of  Bethel  Church,  which  was  in  1856,  and  after  the  erection 
of  the  church  many  residents  of  the  neighborhood  continued 
to  pass  over  that  part  of  the  road,  which  defendant  has  now 
obstructed,  in  going  to  and  from  said  church,  but  the  road 
was  never  a  public  charge.  No  hands  were  ever  assigned  to 
work  it,  nor  had  it  ever  been  laid  off  or  kept  up  by  any  Court, 
County  or  Township  authority,  nor  was  it  ever  laid  off,  dedi- 
cated, set  apart  or  acquired  in  any  way  by  any  one  as  a  pub- 
lic or  church  road,  except  by  its  use  as  above  stated,  and  it 
was  not  kept  open  by  any  one  in  particular  but  was  kept  open 
by  such  residents  of  the  neighborhood  as  had  occasion  to  use 
it  and  saw  proper  to  do  so. 

The  Court  charged  the  jury  that  if  they  believed  the  evi- 
dence the  defendant  was  guilty,  to  which  the  defendant 
excepted.  Verdict  of  guilty.  Defendant  moved  in  arrest 
of  judgment  for  that  the  indictment  does  not  charge  a  crim- 
inal offence.     Motion  denied.     Judgment  and  appeal. 

Attorney  General  for  the  State. 
Mr.  F.  R.  Cooper  for  the  appellant. 

Clabk^  J.  The  motion  in  arrest  of  judgment  was  properly 
overruled.  The  indictment  follows  the  language  of  the 
statute  (Code,  Section  2065),  which  makes  it  a  misdemeanor 
to  "wilfully  alter,  change,  or  obstruct  any  highway,  cart-way, 
mill-road  or  road  leading  from  or  to  any  church  or  other  place 
of  public  worship,  whether  the  right  of  way  thereto  be  secured 
in  the  manner  herein  provided  for  or  by  purchase,  donation 
or  otherwise." 


806  IN  THE  SUPREME  COURT.  [124 


State  v.  Lucas. 


As  to  the  exception  to  the  charge,  the  law  is  clearly  and 
succinctly  stated  thus  by  Reade,  J.,  in  Boyden  v.  Achenbach, 
79  N.  C,  539 :  *^Where  the  public  has  us^  a  way  as  a  pul>- 
lie  road  or  cart-way,  just  as  if  it  had  been  laid  off  by  order 
of  Court — as  if  it  had  had  an  overseer  and  hands  and  been 
worked  and  kept  in  order — for  more  than  20  years,  it  will  be 
presumed  that  it  was  so  laid  off;  or  that  the  owner  of  the 
land  had  dedicated  it  to  the  public;  but  the  mere  user  of 
foot-paths  and  neighborhood  roads  without  such  accompany- 
ing circumstances  will  raise  no  such  presumption  however 
long  the  time.  In  State  i\  McDaniel,  53  N.  C,  284,  the  jury 
found  a  special  verdict  that  the  road  had  been  used  by  the 
neigh}x)rhood  for  GO  years  in  going  to  church,  to  mill,  and  to 
public  highways  on  foot,  or  horseback  and  in  vehicles,  and 
yet  it  was  not  held  to  be  a  public  road  which  it  was  indictable 
to  obstruct."  To  like  purport.  State  v,  Oross,  119  N.  C, 
868 ;  Kennedy  v.  Williams,  87  N.  C,  6;  State  t\  Johnson,  33 
N.  C,  647.  It  is  true  that  in  McDaniel's  case  supra,  it  was 
held,  as  the  law  then  stood,  that  a  road  to  and  from  a  church, 
closed  up  at  one  end,  a  cul  de  fine  as  the  Court  termed  it, 
could  not  be  a  public  road  because  not  a  thoroughfare,  and 
therefore  that  its  obstruction  was  not  indictable,  and  that 
Chapter  189,  Acts  1872-3  (now  Code,  Section  2065)  has 
since  made  it  indictable,  but  none  the  less  it  is  still  ess^itial 
in  the  absence  of  a  laying  out  by  public  authority  under  The 
Code  Section  2062,  or  actual  dedication,  not  only  that  there 
must  be  20  years  user  (as  there  was  in  this  case),  but  the 
road  must  have  been  worked  and  kept  in  order  by  public 
authority.  Boyden  v,  Achenback,  supra.  For  error  in 
instruction  to  the  jury  there  must  be  a  new  trial. 

New  trial. 
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STATE  AND  LUVIDA  CANNON  v.  JASPER  WARREN. 

-   (Decided  March  21,  1899). 

Bastardy  Proceeding — Evidence. 

On  the  trial  of  an  issue  of  paternity,  whatever  tends  to  prove  or  to  dis- 
prove the  affirmative  of  the  issue  is  competent  evidence  for  the  jury. 
Where  the  defendant  offers  to  prove  that  another  man  had  inter- 
course with  the  prosecutrix,  at  the  time  when  by  the  course  of 
nature  the  child  must  have  been  begotten,  this  evidence  bears  di- 
rectly upon  the  issue,  and  ought  to  be  admitted. 

Issue  of  Paternity,  in  a  bastardy  proceeding,  tried  before 
Robinson,  J.,  at  October  Term,  1898,  of  Sampson  Superior 
Court. 

The  prosecutrix  testified,  that  the  defendant  was  the  father 
of  her  child,  which  was  born  June  2,  1898,  and  that  it  was 
begotten  about  August  22,  1897 ;  that  she  never  had  connec- 
tion with  any  other  man  than  Zilla  Blackman,  the  father 
of  a  former  child,  now  dead — and  the  defendant. 

Warren,  the  defendant,  testified,  that  he  had  connection 
with  prosecutrix  about  July  1  and  October  15, 1897,  but  never 
during  the  months  of  August  and  September,  1897.  On  his 
cross  examination  he  admitted  he  had  connection  with  her  as 
many  as  twelve  times. 

The  defendant  offered  Lovett  Baggett  as  a  witness,  and 
asked  him,  if  he,  Baggett,  had  connection  with  prosecutrix 
on  or  about  August  22,  1897,  and  frequently  during  the 
months  of  August  and  September,  1897.  State  objected; 
objection  sustained,  defendant  excepted. 

Martin  Gainy,  witness  for  defendant  testified,  that  in  the 
Fall  of  1897,  the  prosecutrix  told  him  that  Lovett  Baggett 
was  the  father  of  her  child. 


J 
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The  defendant  then  insisted  that  he  was  entitled  to  prove 
by  Lovett  Baggett  liis  acts  of  intercourse  with  the  prosecutrizy 
just  previously  ruled  out^  in  corroboration  of  the  witness, 
Gainey.  His  Honor  declined  to  permit  this,  and  defendant 
excepted. 

Verdict  of  guilty.     Judgment  and  appeal. 

Mr,  F.  R,  Cooper,  for  defendant  (appellant). 

Mr.  Zeb,  V.  Walser,  Attorney  General,  for  the  Stat€. 

FuRCHEs,  J.  This  is  a  proceeding  in  bastardy  involving 
the  paternity  of  the  child.  The  mother  testified  that  the 
defendant  was  the  father,  while  the  defendant  testified  that 
he  was  not.  The  mother  upon  her  cross  examination  testified 
that  she  never  had  criminal  intercourse  with  any  one  but  the 
defendant,  and  one  Blackman,  who  was  the  father  of  a  former 
child  but  not  of  this  one.  The  defendant  then  offered  to 
prove  by  Eaggett  that  he  had  sexual  intercourse  with  the 
mother,  the  prosecuting  witness,  about  the  time  she  says  the 
child  was  begotten,  and  about  the  time  when  it  must  have 
been  begotten  according  to  the  law  of  gestation.  This  evi- 
dence, upon  the  objection  of  the  State,  was  ruled  out  and  the 
defendant  excepted. 

The  only  issue  presented  was  as  to  whether  the  defendant 
was  the  father  of  the  child.  This  was  to  be  found  by  the 
jury,  but  only  upon  competent  evidence.  This  question  hai 
been  before  the  Court  several  times,  and  the  opinions  do  not 
seem  to  be  in  entire  harmony,  as  is  said  in  State  v.  Perkins, 
117  N.  C,  698. 

In  State  v.  Patterson,  74  N.  C,  157,  it  is  held  that  where 
the  prosecuting  witness  had  testified  upon  cross  examination 
(as  in  this  case)  that  evidence  offered  to  show  that  she  had 
had  sexual  intercourse  with  another  person,  for  the  purpose 
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of  contradicting  the  prosecutrix,  was  incompetent  and 
properly  excluded.  This  decision  is  put  uopn  the  ground 
that  her  answer  was  called  out  bv  the  defendant ;  was  collat- 
eral  to  the  issue,  and  the  defendant  was  bound  by  it.  This 
opinion  is  approved  by  the  Court  and  followed  in  State  v. 
Parrish,  83  K  0.,  613.  InState  v.  Bennett,  75  N.  C,  305, 
the  exact  point  is  presented  and  the  opinion  of  the  Court  in 
that  case  sustains  the  ruling  of  the  Court  below  in  this  case. 

In  State  v.  Britt  78  N.  C,  439,  the  same  question  was 
substantially  presented  that  was  presented  in  State  v.  Ben- 
nett. But  the  Court  omdertakes  to  distinguish  Britt's  case 
from  Bennett's  case,  and  holds  that  the  evidence  was  compe- 
tent. Whether  this  distinction  is  very  clearly  drawn  or  not, 
this  holding  of  the  Court  that  the  evidence  was  competent 
has  since  been  followed  in  the  case  of  State  v.  Perkins,  117 
N.  C,  698.  These  cases  are  the  latest  expressions  of  the 
Court  upon  the  question  involved,  and,  if  they  are  adhered 
to,  there  was  error  in  ruling  out  this  evidence. 

It  seems  to  us  upon  a  review  of  the  cases  and  the  "reason 
of  the  thing,  that  this  evidence  was  competent  and  should 
have  been  admitted. 

It  was  incompetent  for  the  purpose  of  contradicting  the 
prosecutrix,  as  was  held  in  Patterson's  case,  supra.  It  was 
incompetent  as  corroborative  evidence  of  the  defendant,  or  of 
Martin  Gainey,  as  there  was  no  connection  between  what 
defendant  swore  and  what  Gainey  swore  and  the  fact  as  to 
whether  Baggett  ever  had  intercourse  with  the  prosecutrix  or 
not.  To  corroborate  is  to  give  strength  to  the  testimony  of 
the  witness  corroborated.  Such  evidence  as  that  offered  may 
tend  to  prove  the  issue,  as  we  think,  but  it  does  not  give 
strength  to  the  testimony  of  defendant  or  of  Baggett.  Cor- 
roborative evidence  is  always  secondary  and  is  never  primary. 

But  the  issue  is  the  paternity  of  the  child,  and  whatever 
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tends  to  prove  or  to  disprove  the  affirmative  of  this  issue  is 
competent.  It  would  not  be  competent  to  show  that  the 
prosecutrix,  years  before  the  birth  of  the  child,  had  inter- 
course with  some  one  else.  Nor  would  it  have  been  com- 
petent to  prove  that  the  prosecutrix  at  some  other  time  had 
such  intercourse,  when  it  was  apparent  from  the  la\vs  of 
nature  that  the  child  could  not  be  the  result  of  such  inter- 
course. This  would  be  incompetent  because  it  did  not  tend 
to  prove  or  disprove  the  affirmative  of  the  issue.  To  admit 
such  evidence  would  only  bo  to  allow  the  defendant  to  attack 
the  character  of  the  prosecutrix  in  a  way  not  allowed  by  law. 
But  it  seems  to  us  that  when  the  defendant  oflFered  to  prove 
that  another  man  had  intercourse  with  the  prosecutrix,  at 
the  time  when  bv  the  course  of  nature  the  child  must  have 
been  begotten,  this  evidence  bears  directly  upon  the  issue  and 
is  competent.  It  is  true  that  it  may  not  establish  the  nega- 
tive of  the  issue,  but  in  our  opinion  it  tends  to  do  so,  and  that 
the  jury  ought  to  have  the  right  to  consider  it  It  is  common 
on  the  trial  of  such  issues  to  allow  the  child  to  be  exhibited 
to  the  jury.  State  v.  Woodruff,  67  N.  C,  89.  This  is  done 
by  the  State,  when  it  is  thought  it  favors  the  defendant,  and 
by  the  defendant  when  he  thinks  it  favors  some  one  else. 
And  if  it  is  competent  to  offer  the  baby  as  evidence  to  prove 
that  some  one  else  is  the  father,  why  it  is  not  competent  to 
offer  the  father  to  show  that  he  is  its  father.  Suppose  the 
mother  is  a  white  woman  and  the  defendant  is  a  white  man, 
and  the  defendant  offers  a  colored  man  to  show  that  he  is  the 
father,  that  is,  to  show  that  he  had  intercourse  with  the  pros- 
ecutrix at  the  time  when  the  child  must  have  been  begotten 
by  some  one,  and  the  evidence  is  objected  to  and  ruled  out; 
the  defendant  then  produces  the  baby  and  it  is  a  mulatto 
(Warlick  v.  White,  76  N.  C,  175)  ;  this  is  competent,  and 
why  not  the  father  ?     It  is  true  this  evidence  would  differ  in 
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its  weight — the  evidence  of  a  colored  child  would  be  stronger 
(conclusive)  while  the  other  might  not  satisfy  the  jury, 
because  the  evidence  might  not  be  true,  and,  if  true,  yet 
the  defendant  be  the  father.  But  still  it  seems  to  us  that  it  is 
such  evidence  as  the  jury  should  be  allowed  to  consider. 

It  seems  to  us  there  is  an  analogy  between  the  cases  sup- 
posed, and  this  case,  that  tends  to  sustain  the  competency 
of  the  evidence  rejected. 

There  was  a  motion  in  arrest  of  judgment,  but  this  can  not 
be  sustained.     Error. 

New  trial. 


STATE  V.  HENRY  BEARD  AND  JALIE  MILLER. 

(Decided  April  18, 1809). 

Judge's  Charge — Evidence. 

1.  While  the  object  of  the  Judge's  charge  is  to  state  the  law,  and  to  as- 

sist the  jury  in  applying  the  facts,  as  found  by  them,  to  the  law — 
the  manner  in  which  this  is  to  be  done  must  be  left,  to  a  very 
great  extent,  to  the  good  sense  and  sound  judgment  of  tbe  trial 
Judge.— 5tote  V.  fioyte,  104  N.  C,  800,  doubted. 

2.  On  the  trial  of  an  indictment  charging  fornication  and  adultery  com- 

mitted in  Catawba  County,  evidence  tending  to  show  criminal  in- 
tercourse between  the  defendants  in  Caldwell  County  is  admis- 
sible, not  that  they  could  be  convicted  for  that,  but  to  properly 
interpret  the  evidence  tending  to  prove  the  offence  in  Catawba 
County. 

Indictment  for  fornication  and  adultery  in  Catawba 
County,  tried  before  Coble,  J.,  at  Fall  Term,  1898,  of 
Catawba  Superior  Court. 

The  evidence  introduced  by  the  State  was  entirely  circum-. 
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stantial.  Some  of  the  circumstancee  occurred  in  Catawbft 
County  and  some  in  Caldwell  County.  The  defendants 
offered  no  evidence. 

His  Honor  recited  the  whole  evidence  and  laid  down  gen- 
eral principles  of  law  applicable  to  the  trial  of  such  cases. 

The  defendants  excepted  for  that  his  Honor  failed  to 
classify  and  array  the  testimony  in  its  proper  bearings — 
citinjg  State  v.  Boyle,  104  K  C,  800. 

The  defendants  asked  the  following  special  instruction: 

The  jury  will  not  consider  any  evidence  of  the  presence  or 
conduct  of  the  defendants  in  the  County  of  Caldwell,  or  any 
thing  said  by  the  male  defendant  in  that  County,  as  being 
independent  proof  going  to  sustain  the  present  indictment, 
but  will  only  consider  such  evidence  in  so  far  as  the  jury 
may  regard  it  as  tending  to  prove  adulterous  intercourse 
between  the  defendants  in  the  County. 

Instruction  declined,  defendants  excepted.  Verdict^ 
guilty.     Judgment.     Appeal  by  defendants. 

Messrs.  E.  B.  Oline  and  T.  M.  Hufham  for  appellants. 
Mr,  Zeb.  V.  Walser,  Attorney  General,  for  the  State. 

FuRCiiES^  J.  This  is  an  indictment  for  fornication  and 
adultery  and  both  defendants  were  on  trial ;  verdict  of  guilty 
and  appeal. 

Defendaiit's  first  exception  is  that  the  Court  only  read  the 
notes  of  the  evidence,  and  charged  the  law  in  general  terms. 
We  do  not  understand  from  this  exception  that  there  is  any 
complaint  upon  the  ground  that  the  charge  contained  erro- 
neous propositions  of  law.  !N'or  do  we  understand  that  there 
is  any  complaint,  alleging  any  error  committed  by  the  Court 
in  reading  the  notes  of  the  evidence;  but  that  the  Court  did 
not  sufficiently  array  and  sum  up  the  evidence  in  its  charge 
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to  the  jury ;  and  the  case  of  State  v.  Boyle,  104  N.  C,  800  is 
the  principle  authority  relied  on  for  this  contention.  The 
case  of  State  v.  Boyle,  has  been  so  often  criticised,  explained, 
and  overruled  upon  the  point  for  which  it  is  cited  that  it 
can  no  longer  be  considered  as  authority.  The  Court  in  that 
case  undertook  to  say  how  well  a  Judge  should  succeed  in 
aiding  the  jury  to  understand  the  evidence,  and  seems  to  have 
succeeded  better  in  producing  confusion  than  in  establish- 
ing the  rule  of  practice  intended  to  be  established.  We  do 
not  wish  to  fall  into  this  error  again.  It  is  true  that  the 
object  of  the  charge  is  to  state  the  law  of  the  case  to  the  jury, 
and  to  aid  them  in  applying  the  facts  to  the  law ;  but  the  man- 
ner in  which  this  is  done  must  be  left,  to  a  very  great  extent, 
to  the  good  sense  and  sound  judgment  of  the  Judge  who  tries 
the  case. 

There  are  a  few  general  principles  that  should  be  observed 
by  Court  and  counsel  on  the  trial,  whether  civil  or  criminal. 
Prayers  for  instruction  should  be  hypothetical,  not  too  long 
and  not  confused.  The  charge  should  consist  in  hypothetical 
propositions,  where  addressed  to  the  jury — should  consist  of 
clear  cut  propositions,  as  far  as  practicable,  should  not  be  too 
discussive,  as  it  is  usually  addressed  to  plain  intelligent 
jurors,  who  can  comprehend  a  short,  concise  statement  better 
than  a  discussion  of  the  matter.  1  Enc.  Pleading  and  Pr., 
151  and  152.  But  we  do  not  think  that  the  facts  or  the 
evidence  in  this  case  were  complicated,  and  they'  must  have 
been  fully  understood  by  the  jury.  This  exception  is  not 
well  taken  and  can  not  be  sustained. 

The  interesting  question  intended  to  be  presented  by 
defendant's  7th  prayer  and  refusal  of  the  Court  to  give  the 
same,  does  not  arise,  as  both  defendants  were  on  trial  and 
both  were  convicted.  And  we  do  not  propose  to  consider  it 
until  it  is  presented. 
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The  8 til  and  9th  exceptions,  based  upon  prayers  asked 
and  not  give  are  not  sustained. 

But  it  appears  from  the  record  that  the  State  was  allowed 
to  introduce  evidence  tending  to  prove  adulterous  intercourse 
between  the  defendants  in  Caldwell  Countv.  This  was  com- 
petent  evidence  and  could  not  be  excluded  on  objection  of 
defendants.  But  it  was  only  competent  to  be  considered  in 
connection  with  other  evidence  to  prove  adultery  between 
the  parties  in  Catawba  County,  and  not  to  prove  the  crime 

of  fornication  and  adulterv  between  the  defendants  in  Cald- 

t/ 

well  Countv.  It  is  competent  evidence  upon  the  same  prin- 
ciple that  evidence  of  facts  more  than  two  years  before  the 
finding  of  the  bill,  or  facts  that  have  taken  place  after  the 
bill  is  found.  The  defendants  could  not  be  convicted  for 
these  acts ;  but  it  is  wjnipetent  to  prove  them,  to  aid  the  jury 
in  coming  to  a  corre<?t  conclusion,  or  in  other  words  to 
properly  interpret  the  evidence  tending  to  prove  the  offence  in 
(^atawba  C^ountv.  The  Court  was  asked  to  so  instruct  the 
jury  and  declined  to  do  so.  Tn  this  there  was  error.  The 
point  is  expre^ssly  decided  in  State  v.  G-uest,  100  N.  C,  410. 
Xew  trial. 


STATE  V.  CICERO  KNOTT. 
(Decided  April  18,  1899). 

Fcdse  Pretence — The  Code,  Section  1025, 

Evidence  of  obtaining  money  upon  a  false  promise  to  be  performed  in 
the  future,  but  which  does  not  show  a  false  representation  of  a  sub- 
sisting fact,  will  not  support  an  indictment  under  The  Code,  sec- 
tion 1025,  for  obtaining  money  under  a  false  pretence. 
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Indictment  for  obtaining  money  under  a  false  pretence, 
tried  before  Mclver,  J.,  at  November  Term,  1898,  of  For- 
syth Superior  Court. 

The  defendant  excepted  to  the  sufficiency  of  the  evidence  to 
support  the  charge,  and  upon  conviction  moved  for  a  new 
trial.     Motion  refused  and    defendant    appealed    from    the' 
judgment.      The  evidence  is  stated  in  the  opinion. 

Messrs.  Moore  ct  Sapp,  for  appellant. 

Mr.  Zeb.  \\  WaJser.  Attorney  General,  and  Brown  Shep- 
herd, for  the  State. 

Faik<^L()th,  (\  J.  The  defendant  is  indicated  for  obtain- 
ing nicmey  imder  a  false  pretence.  0>de,  Section  1025. 
The  State's  witness  testified  that  *'he  went  to  the  defendant, 
Knott,  a]i(l  told  him  he  understood  he  was  an  agent  for  one 
Franklin,  who  would  furnish  gcKxl  and  lawful  money  to  any 
one  at  tlie  rate  of  $10  for  each  $1  invested  and  that  he  after- 
wards on  the  same  day  made  a  banjain  with  defendant,  Knott, 
that,  upon  the  payment  of  $-21.50,  the  said  Knott  was  to  pro- 
cure for  him  from  said  Franklin  the  sum  of  $150;  that 
defendant,  Knott,  told  him  he  had  furnished  money  at  these 
rates  for  Ogburn,  Hill  &  Co.,''  and  others;  further  that  said 
monev  had  not  been  re(»eive(l  bv  him. 

Does  this  evidence  constitute  an  indictjuble  offence  under 
our  Code  i  It  dot'.-,  not.  It  shows  a  promise  to  he  performed 
in  the  future,  but  dcx^s  not  show  a  false  representation  of  a 
subsisting  fact.  This  question  was  fully  explained  in  t^taie 
V.  Fhifer,  ()5  X.  C.,  :525,  which  has  been  followed  as  a  leading 
case.  There,  it  was  held  that  * 'There  must  be  a  false  repre- 
sentjition  of  a  subsisting  fact,  calculated  to  deceive  and  which 
does  deceive,"  but  it  does  not  extend  to  mere  tricks  of  trade. 
It  makes  no  difference  whether  the  prosecutor  was  a  prudent 
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or  imprudent  man,  or  one  easily  imposed  upon;  for,  if  he 
was  deceived,  it  was  done  by  a  promise  and  not  by  a  false 
representation  of  an  existing  fact. 
New  trial. 


STATE  V.  AVERY  KALE. 
(Decided  April  25,  1899). 

Indictment  for  Murder — 1st   and   2nd   Degree — Voluntary 

Intoxication. 

1.  Voluntary  drunkenness  is  never  an  excuse  for  the  commission  of  a 

crime. 

2.  If  one  charged  with  murder  has   premeditated  and  deliberately 

formed  the  intention  to  kill,  and  did  kill  the  deceased,  when 
drunk,  the  offence  is  not  reduced  to  murder  in  the  second  degree. 

3.  Of  course,  the  killing  and  its  manner,  the  intent,  intoxication,  how 

it  comes  about,  and  for  what  purpose  drunkenness  takes  place. 
and  the  like,  are  questions  for  the  jury  under  the  Court's  instruc- 
tions as  to  the  law  applicable  thereto. 

Indictment  for  murder  of  George  Travis,  tried  before 
Coble,  J.,  at  Fall  Term,  1898,  of  the  Superior  Court  of 
Catawba  Countv. 

The  prisoner  and  deceased  were  in  the  employment  of  A.  S. 
Alley,  who  ran  a  government  distillery  in  Catawba  County  in 
1898.  There  was  evidence  that  the  prisoner  entertained  bad 
feelings  towards  the  deceased,  on  accoimt  of  the  deceased 
having  supplanted  him  in  his  position  at  the  distillery,  and 
because  of  his  being  a  witness  on  an  indictment  at  Court 
against  him. 
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The  prisoner  was  given  to  bad  spells  of  drinking  and  had 
repeatedly  uttered  threats  against  the  deceased.  On  13th 
August,  1898,  the  prisoner  had  been  drinking  some,  and  went 
with  his  gun  to  the  still  house  inquiring  for  Gteorge  Travis 
and  threatening  to  kill  him.  Travis  was  in  the  still  house 
and  in  about  two  minutes  after  prisoner  had  entered  the 
report  of  a  gun  was  heard  inside,  and  prisoner  came  out  say- 
ing he  had  killed  the  d d  scoundrel.     Travis  was  found 

by  witness  who  immediately  entered  the  still  house,  mor- 
tally woimded  with  shot  in  the  head  and  unconscious.  He 
died  the  next  day.  The  prisoner  left  the  State  and  was 
brought  back  from  Florida  by  the  sheriff. 

No  evidence  was  offered  on  part  of  the  defense. 

His  Honor  gave  all  the  special  instructions  asked  for  by  the 
prisoner  except  the  5th  which  was  refused ;  it  was  as  follows : 

5th.  That  if  the  jury  believe  from  the  evidence  that  the 
defendant  had  been  drinking  to  excess  during  the  week  in 
which  the  homicide  occurred ;  that  at  the  time  of  the  commit- 
ting the  homicide  was  intoxicated,  and  by  reason  of  these 
facts,  they  believe  that  the  homicide  was  the  rash  act  of  a 
drimken  man,  rather  than  the  vicious  act  of  a  sober  man,  then 
the  prisoner  would  not  be  guilty  of  murder  in  the  first  d^ree. 

To  the  refusal  of  his  Honor  to  give  this  special  instruction 
the  prisoner  excepted.  The  charge  of  his  Honor  was  very 
elaborate — defined  the  various  grades  of  homicide,  and  pre- 
sented the  case  in  ita  various  phases  presented  by  the  evidence 
to  the  consideration  of  the  jury,  and  elicited  the  encomium 
expressed  in  the  opinion  of  its  faithful  compliance  with  Sec- 
tion 413  of  The  Code  relating  to  the  duty  of  a  trial  Judge. 

The  jury  rendered  a  verdict  of  guilty  of  murder  in  the 
first  degree. 

The  sentence  of  death  was  passed  upon  the  prisoner — and 
he  appealed. 

124—52 


818  IX  THE  SUPREME  COURT.  [124 


State  v»  Kale. 


Messrs.  Feimster  &  Yount,  for  appellant. 

Mr.  Zeb  V.  WcUser,  Attorney  General,  for  the  State. 

Faibcloth^  C.  J.  The  defendant  was  indicted  and  con- 
victed of  murder  in  the  first  degree.  The  first  exception  is 
that  the  Judge  failed  ^*to  state  in  a  plain  and  correct  manner 
the  evidence  given  in  the  case  and  declare  and  explain  the  law 
arising  thereon"  as  required  by  Section  413  of  The  Code. 
This  Section  imposes  an  important  duty  on  the  Judge  and 
one  of  vital  interest  to  the  defendant  when  on  trial  under  a 
charge  of  a  capital  felony. 

We  have  carefully  read  the  evidence  in  detail  and  the 
charge.  The  charge  is  elaborate,  calling  attention  distinctly 
to  each  grade  of  the  offence  of  murder  and  manslaughter, 
with  distinct  instructions  how  the  jury  should  find,  according 
to  their  understanding  and  belief  of  the  evidence.  It  is  a 
faithful  compliance  with  Section  413,  and  this  put  the  first 
exception  out  of  the  way. 

Second  exception:  That  his  Honor  erred  in  refusing  to 
give  defendant's  fifth  prayer  for  special  instructions.  That 
prayer  was  in  these  words:  '^That  if  the  jury  believe  from 
the  evidence  that  the  defendant  had  been  drinking  to  excess 
during  the  week  in  which  the  homicide  occurred,  and  that 
at  the  time  of  committing  the  homicide,  was  really  intoxi- 
cated, and  if  by  reason  of  these  facts  they  believe  the  homi- 
cide was  the  rash  act  of  a  drunken  man  rather  than  the 
vicious  act  of  a  sober  man,  then  the  prisoner  would  not  be 
guilty  of  murder  in  the  first  degree."  Condensed,  this 
means  if  the  prisoner  was  really  intoxicated  when  the  rash 
act  was  committed,  he  would  not  be  guilty  of  murder  in  the 
first  degree. 

As  a  legal  proposition  this  prayer  could  not  be  given, 
because  it  leaves  out  of  view  the  consideration  whether  the 
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prisoner  had  made  himself  drunk  for  the  purpose  of  execut- 
ing a  premeditated,  wicked  intent  to  kill,  or  whether  he 
availed  himself  a  drunken  condition  to  execute  a  premdi- 
tated  resolution  to  do  tlie  act. 

If  one  voluntarily  becomes  drunk  and  kills,  without  justi- 
fication, he  is  guilty  of  murder.  State  v.  Wilson,  104  N.  C, 
868.  The  test  of  -accountability  is  the  ability  of  the  accused 
to  distinguish  right  from  wrong  and  that  in  doing  a  criminal 
act  he  is  doing  wrong.  When  killing  with  a  deadly  weapon 
is  admitted  or  proved  the  law  implies  malice  and  the  burden 
of  showing  the  absence  of  malice  is  upon  the  defendant. 
Drunkenness  at  the  time  the  crime  is  committed,  nothing  else 
appearing  does  not  repel  malice  nor  lower  the  grade  of  the 
crime.  Tlie  law  recognizes  the  dethronement  of  reason,  as 
in  insanity  for  instance,  as  an  excuse.  State  v.  Potts,  100 
N.  C,  457.  **Voluntary  drunkenness  is  never  an  excuse  for 
the  commission  of  a  crime."  State  v.  Keath,  83  N.  C,  626. 
If  one  charged  with  murder  has  premeditated  and  deliberately 
formed  the  intention  to  kill  and  did  kill  the  deceased,  when 
drunk,  the  oflFence  is  not  reduced  to  murder  in  the  second 
degree.  State  r.  McDaniel,  115  N.  C,  807.  Of  course  the 
killing  and  its  manner,  the  intent,  intoxication,  how  it  comes 
about  and  for  what  purpose  drunkenness  takes  place,  and  the 
like,  are  quo^Htions  for  the  jury  under  the  Court's  instructions 
as  to  the  law  applicable  thereto. 

There  was  evidence  of  the  prisoner's  declared  purpose  and 
intent  at  diiferent  times  to  kill  the  deceased,  tending  to  show 
deliberate  premeditation.  One  witness  testified  that  the 
"prisoner  had  some  bad  spells  when  he  got  liquor  in  him .... 
Prisoner  had  several  drams  that  day  and  had  been  drinking 
all  the  week.  Tie  got  one  bottle  of  liquor  that  day."  This 
was  the  onlv  evidence  oflFered  to  show  intoxication.  No  wit- 
ness  said  he  was  drunk  when  he  fired  the  fatal  shot,  and  there 
was  no  evidence  of  provocation. 
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His  Honor,  after  charging  the  jury  as  before  stated,  said : 
"The  jury  will  consider  the  facts  and  circumstances,  con- 
nected with  the  homicide  and  proved  in  the  case,  to  determine 
whether  the  killing  was  the  outgrowth  of  premeditation  and 
deliberation.  .  .  .The  jury  will  consider  all  the  evidence,  and 
if  the  State  has  shown  beyond  a  reasonable  doubt  that  the 
prisoner  intentionally  killed  the  deceased  and  that  he  did  it 
in  pursuance  of  a  fixed  purpose  and  intent  to  kill  him,  joined 
with  deliberation  and  premeditation,  then  the  jury  will  find 
the  prisoner  guilty  of  murder  in  the  first  degree."  When  the 
iurv  were  instructed  to  "consider  all  the  evidence"  we  must 
assume  that  the  evidence  of  drinking  or  drunkenness  relied 
on  by  the  prisoner  passed  in  review,  and  was  considered  by 
the  jury,  that  is,  to  what  extent  it  existed,  if  at  all,  and  its 
bearing  upon  the  alleged  premeditated  purpose  and  present 
purpose  of  the  prisoner,  before  their  verdict  was  rendered. 

We  have  given  the  case  appearing  in  the  record  our  best 
attention  and  fail  to  find  anything  in  the  course  of  the  trial 
prejudicial  to  the  prisoner's  rights. 

Affirmed. 


STATE  v.  W.  W.  NICHOLSON. 
iDecided  April  25,  1899). 

Highway  Robbery, 

In  an  indictment  for  highway  robbery,  the  words  '*  at  and  near  a  cer- 
tain highway,**  etc.,  are  sufficiently  descriptive  of  the  locality,  and 
if  the  robbery  was  committed  at  a  point  fifty  or  seventy-five  yards 
from  the  county  road  and  in  plain  view  of  the  road  running  parallel 
to  the  railroad,  it  is  sufficiently  located. 
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Indictment  for  highway  robbery,  tried  before  Coble,  J., 
at  Spring  Term,  1899,  of  Union  Superior  Court. 

The  indictment  charged  that  the  robbery  was  conmiitted 
upon  one  H.  A.  Lowery  in  Union  County,  at  and  near  a  cer- 
tain highway  in  said  County,  to-wit,  the  Monroe  and  Wingate 
road. 

The  prosecutor  testified,  that  he  was  assaulted,  shot  and 
robbed  by  the  prisoner  of  a  pistol,  watch  and  money,  and  that 
this  occurred  about  fifty  or  seventy-five  yards  from  the  Mon- 
roe and  Wingate  road — ^he  had  not  traveled  on  that  road,  but 
on  the  railroad  track.  * 

There  was  other  evidence  on  the  part  of  the  State  that  the 
locality  indicated  was  in  plain  view  of  the  Coimty  road,  which 
ran  parallel  to  the  Carolina.  Central  Railroad. 

The  prisoner  testified  that  he  won  the  property  at  cards  and 
shot  the  prosecutor  who  assaulted  him  with  a  stick  of  wood. 

After  reading  his  notes  of  the  evidence,  his  Honor 
instructed  the  iury,  in  part,  as  follows : 

The  defendant  is  charged  with  the  crime  of  highway  rob- 
bery. If  the  jury  find  from  the  evidence  beyond  a  reasona- 
ble doubt  under  the  Court's  instructions,  that  in  or  near  the 
public  highway,  the  defendant  assaulted  the  prosecuting  wit- 
ness, IT.  A.  Lowery,  and  put  him  in  fear,  and  that  the  prose- 
cuting witness  surrendered  his  pistol,  watch  and  money 
through  fear  of  bodily  injury,  to  the  defendant  and  that  the 
defendant  took  through  such  fear  from  the  possession  of  the 
prosecuting  witness  said  pistol,  watch  and  money,  and  car- 
ried them  away,  and  that  the  defendant  did  this  feloniously, 
that  is  with  the  intent  to  deprive  the  owner  of  the  goods  and 
appropriate  them  to  the  defendant's  own  use,  the  jury  will 
find  the  defendant  guilty  of  robbery  as  charged  in  the  bill  of 
indictment.  If  the  defendant  won  the  property  in  question 
playing  cards,  and  did  not  take  the  said  property  in  a  felo- 
nious manner,  he  could  not  be  found  guilty  under  this  bill. 
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If  the  jury  have  any  reasonable  doubt  of  the  defendant's 
guilt,  the  jury  will  acquit  him. 

The  defendant's  exceptions  are  contained  in  his  counsel's 
brief  subjoined. 

There  was  a  verdict  of  guilty. 

The  defendant  was  sentenced  to  a  term  of  six  vears  in  the 
County  jail  of  said  County,  to  be  worked  on  the  County  roads 
—from  which  judgment  he  appealed. 


DEFENDANT'S    BRIEF    IN    THE    BUFBEME    COURT. 


1.  This  is  an  indictment  for  ^^ighway  robbery."  The 
distinction  between  a  public  highway  and  a  railroad,  in  their 
relation  to  the  crime  of  "highway  robbery,"  has  already  been 
draAvn  by  this  Coyrt  and  clearly  indicated  by  Pearson,  C.  J., 
in  State  v.  Johnson,  (61-140).  As  regards  the  plaoe  of  the 
commission  of  the  crime,  this  case  is  on  "all  fours"  with  the 
case  at  bar,  except  that  there  happened  to  be  a  public  highway 
about  forty  or  fifty  yards  from  the  right  of  way  of  the  rail- 
road, of  the  existence  of  which  neither. the  prosecuting  wit- 
ness, l-iowery,  or  the  defendant,  Nicholson,  had  any  knowl- 
edge. The  object  of  the  English  statutes,  (23  Henry  VIII. 
and  I  Edward  VI.),  making  robbery  on  or  near  a  public 
highway  punishable  with  death,  was  evidently  to  throw  a 
greater  protection  around  those  using  the  "via ;"  although  this 
crime  is  no  longer  punished  with  death  in  North  Carolina,  the 
reason  of  the  law  still  exists  and  the  statutes  are  still  in 
force  as  a  part  of  our  common  lav,  except  as  to  the  punish- 
ment. The  prosecuting  witness,  Lowery,  was  not,  nor  had 
he  been  using  the  public  highway,  but  was  a  mere  trespasser 
on  the  right-of-way  of  the  Carolina  Central  Railroad,  and 
was  therefore  not  entitled  to  this  greater  degree  of  protection. 
The  1st,  3rd  and  7th  instructions  asked  by  the  defendant 
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should  therefore  have  been  given.     State  v.  Johnson,  61-140. 

2.  His  Honor  erred  in  his  definition  of  "feloniously^'  as 
contained  in  Section  1  of  his  instructions  to  the  jury  in  that 
he  omitted  the  word  "fraudulently  or  its  equivalent  in  said 
definition.  "Felonious  intent,  'or  aninvus  furandi,  means 
an  intent  fraudulently  to  appropriate  the  goods  of  another.^' 
Archibold  Crim.  Practice  and  PI.,  2  Vol.,  6  Ed.,  366-4. 
Cited  State  v.  Powell  103  N.  0.,  431. 

3.  The  evidence  in  this  case  clearly  raised  the  question  aa 
to  whether  the  defendant  was  guilty  of  robbery  or  of  forcible 
trespass. 

The  alleged  act  of  robbery  was  committed  in  open  day 
time,  with  no  effort  on  the  part  of  the  defendant  to  conceal  his 
identity.  Prosecuting  witness,  Lowery,  and  defendant, 
Nicholson,  were  reared  in  the  same  community,  within  three 
miles  of  each  other,  and  had  been  on  terms  of  intimacy  for  a 
number  of  years.  Just  prior  to  the  allied  act,  the  prosecut- 
ing witness  and  the  defendant  had  been  relating  and  dis- 
cussing incidents  and  reminiscences  of  the  past,  and  Nichol- 
son had  spoken  of  certain  of  Lowery's  kins-people  whom  he 
had  recently  seen  in  South  Carolina. 

These  were  facts  which  would  tend  strongly  to  rebut  the 
inference  of  felonious  intent,  and  which  rendered  it  all  the 
more  incumbent  upon  the  Court  to  have  instructed  and 
explained  fully  the  distinction  between  the  offense  of  forci- 
ble trespass,  which  is  the  act  unaccompanied  by  felonious 
intent,  and  the  offense  of  robbery,  which  is  accompanied  by 
felonious  intent 

His  Honor  failed  to  instruct  the  jury  as  to  the  difference 
between  these  crimes  or  in  any  way  to  call  attention  to  the 
nice  distinction  between  them.  This  was  error.  Code,  Sec- 
tion 413;  State  v.  Boyle,  104-800;  McCracken  v.  Smathers, 
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119-617;  State  v.  Bowles,  61-151;  State   v.   Deal,   64-270; 
State  V.  Coy,  119-001. 

T.  L.  Caudle  &  Ibedbll  Hilliard, 

Attorneys  for  the  Defendant. 

Fatrcloth,  C.  J.  In  State  v,  Bradhum,  104  N.  C,  881, 
the  indictment  was  robbery  "near  the  highway."  The  facta 
were  that  defendant  and  prosecutor  went  up  the  railroad  and 
took  a  path  to  a  point  twenty  steps  from  the  railroad  and 
thirty  steps  from  the  County  road  running  parallel  to  th^ 
railroad.  At  that  point  the  jury  found  that  the  robbery  was 
committed.      This  was  held  to  be  robbery. 

In  the  present  case  the  indictment  was  robbery  "at  and 
near  a  certain  highway.''  The  facts  are  that  the  defendant 
and  prosecutor  walked  on  the  railroad  some  distance,  when 
defendant  stepped  off  forty  or  fifty  yards  and  called  prose- 
cutor to  him,  at  a  point  fifty  or  seventy-five  yards  from  the 
County  road,  and  in  plain  view  of  the  road  running  parallel 
to  the  railroad.  At  that  point  the  jury  find  that  the  rob- 
bery was  committed.  The  facts  and  finding  in  the  two  casee 
are,  in  substance,  the  same  and  upon  that  authority  we  hold 
that  the  present  is  a  case  of  robbery.  We  can  find  no  error 
in  the  charge  of  the  Court.  We  were  favored  with  some  dis- 
cussion, as  to  whether  a  railroad  is  a  public  highway,  but  that 
is  outside  the  case,  as  we  have  a  case  of  robbery  with  refer- 
ence to  the  County  road. 

Afibmed. 
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STATE  V.  SAMUEL  LUCAS. 
(Decided  May  2.  1899). 

Murder — Degrees — State  Witnesses — Charge — Verdict — 

Practice, 

1.  The  State  Solicitor  will  not  be  required  to  place  all  the  State  wit- 

nesses, sworn  in  the  case,  upon  the  witness  stand  for  examina- 
tion. He  will  be  allowed  to  manage  the  case  in  his  own  way,  so 
that  he  observes  the  law  and  rules  of  practice. 

2.  Where  the  verdict,  as  rendered  by  the  foreman,  was  **  Guilty  of  mur- 

der," it  was  proper  for  the  Judge  to  ask,  whether  they  found  the 
prisoner  guilty  of  murder  in  the  first  or  second  degree,  and  upon 
the  foreman  responding,  '"In  the  first  degree,"  for  the  Clerk  to 
ask,  ''So  say  you  all?"  and  upon  their  response  in  the  affirmative, 
to  record  their  verdict  accordingly. 

8.  Where  there  is  no  evidence  in  the  case  making  the  killing  manslaugh- 
ter, it  is  proper  for  the  Judge  to  so  instruct  the  jury,  and  it  would 
have  been  useless  and  out  of  place  to  have  charged  the  jury  upon 
a  proposition  of  law  that  there  was  no  evidence  to  sustain. 

4.  Where  the  killing  with  a  deadly  weapon  is  shown  and  admitted,  and 
there  is  no  evidence  tending  to  show  anything  in  extenuation  or 
excuse,  it  is  proper  for  the  Court  to  instruct  the  jury,  that  the 
only  question  for  them  was,  whether  it  was  murder  in  the  first 
or  second  degree. 

Indictment  for  Murder^  tried  before  Timherlake,  J.,  at 
August  Term,  1898,  of  Guilfgrd  Superior  Court. 

The  prisoner  was  indicted  for  the  murder  of  Henry  Wood, 
whom  he  shot  and  killed  at  Greensboro,  N.  C,  as  was  admit- 
ted. 

The  evidence  on  the  part  of  the  State  is  succinctly  stated  in 
the  opinion.  It  was  admitted  without  objection.  The 
defendant  introduced  no  evidence. 

In  the  course  of  his  charge,  his  Honor  instructed  the  jury : 
Where  the  killing  with  a  deadly  weapon  is  established  or 
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admitted,  as  the  def  endajit  has  done  in  this  case^  the  law  pie- 
siunes  it  was  murder  in  the  second  degree,  and  imposes  on  the 
defendant  the  burden  of  reducing  the  crime  to  manslaughter 
or  excusable  homicide — and  imposes  on  the  State  the  burden 
of  elevating  the  homicide  to  the  higher  crime  of  murder  in 
the  first  degree. 

In  this  case  the  Court  charges  you  as  a  matter  of  law,  that 
there  is  no  evidence  which  would  sustain  a  verdict  of  excusa- 
ble homicide  or  manslaughter,  and  that  your  verdict  must  be 
murder  in  the  first  degree,  or  murder  in  the  second  degree. 

Defendant  excepted. 

There  were  exceptions  taken  to  the  conduct  of  the  cause^ 
to  the  Court  not  requiring  the  Solicitor  to  examine  all  the 
State  witnesses,  and  to  the  manner  of  taking  the  verdict, 
which  are  adverted  to  in  the  opinion. 

The  verdict,  as  recorded,  was :  Guilty  of  murder,  and  in 
the  first  d^ree. 

There  was  sentence  of  death,  and  prisoner  appealed. 

Mr.  Zeb.  V.  Walser,  Attorney  General,  for  the  State. 
No  counsel  contra. 

FuBOHEs,  J.  This  is  an  indictment  for  murder  and  the 
verdict  of  the  jury  is  guilty  of  murder  in  the  first  degree. 
From  the  evidence  in  the  case,  it  was  a  shocking  affair,  a 
deliberate  and  cruel  murder.  The  evidence  tends  to  prove 
that  the  prisoner,  a  short  time  before  he  shot  the  deceased  at 
at  the  Piedmont  House,  said,  "I'll  kill  the  son  of  a  bitch ;" 
that  he  and  one  Dunnell  came  towards  the  Express  office 
where  the  deceased  was  standing  in  the  door  talking  to  Col- 
lins the  Express  Agent;  stopped  and  talked,  went  past  the 
door,  where  the  deceased  was  standing,  stopped  and  talked; 
went  towards  the  center  of  the  street,  then  turned  and  came 
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towards  the  door  where  the  deceased  was  standing,  with  his 
his  hand  in  his  hip  pocket ;  and  just  hef ore  reacjiing  the  door 
he  pulled  his  hand  out  of  his  pocket,  with  his  pistol  in  it ;  that 
deceased  ran,  the  prisoner  ran  after  him,  and  shot  once  hef  ore 
the  deceased  got  out  of  the  oflSce,  which  is  more  than  100  feet 
in  length;  that  he  shot  twice  more  after  the  deceased  got 
out  of  the  house  and  while  deceased  was  still  running. 

The  second  fire  was  probahly  the  fatal  shot,  as  the  deceased 
was  seen  to  throw  up  his  hands  to  his  back  and  hold  it  at  the 
place  of  the  wound.  The  deceased  died  that  night,  and 
Dr.  Battle  testified  that  he  died  of  that  wound.  The  pris- 
oner said  he  intended  to  kill  the  deceased,  but  was  afraid  he 
had  not  done  so ;  that  he  went  to  get  his  own  pistol,  a  Smith 
&  Wesson,  and  had  he  got  it,  there  would  have  been  no  run- 
ning. 

But  we  will  not  pursue  this  line  of  thought  further,  as  it 
was  admitted  on  the  trial  and  the  argument  of  the  case  that 
the  prisoner  shot  and  killed  the  deceased. 

While  there  are  several  exceptions,  there  are  none  to  the 
evidence,  and  none  to  his  Honor's  charge,  applying  to  the  first 
and  second  degrees  of  murder,  under  the  statute  of  1893. 

The  prisoner  introduced  no  evidence,  and  the  State  closed 
without  putting  all  the  witnesses  it  had  sworn  upon  the  stand. 
The  prisoner  insisted  that  the  State  should  put  them  on  the 
stand,  and  asked  his  Honor  so  to  rule.  The  Court  declined  to 
do  this,  saying  that  the  Solicitor  would  be  allowed  to  manage 
the  ease  in  his  own  way,  so  that  he  observed  the  law  and  rules 
of  practice.  To  this  the  prisoner  excepted.  This  exception 
can  not  be  sustained.  State  v.  Martin^  24  N.  C,  101 ;  State 
V.  Smallwood,  75  N.  C,  104 ;  State  v.  Baxter,  82  N.  C,  602. 

When  the  jury  came  into  Court  to  return  their  verdict,  the 
foreman  being  asked  by  the  Clerk  responded  "Guilty  of  Mur- 
der."    The  Judge  asked  whether  they  found  the  prisoner 
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guilty  of  murder  in  the  first  or  second  degree,  when  the  fore- 
man responded  "in  the  first  degree."  The  Clerk  then  asked, 
"So  say  you  all,"  and  they  responded  in  the  affirmative,  and 
the  verdict  was  so  recorded.  This  was  done  in  open  Court 
in  the  presence  of  the  prisoner  and  his  counsel,  and  no  objec- 
tion made  at  the  time.  If  there  was  any  doubt  about  the 
matter,  in  the  minds  of  the  prisoner's  counsel,  they  might 
have  had  the  jury  polled,  but  this  was  not  asked  for. 

It  seems  to  us  that  the  action  of  the  Court  was  entirely 
proper.  It  was  its  duty  to  see  that  the  proper  entry  should 
be  made  of  the  finding  of  the  jury.  This  exception  can  not 
be  sustained. 

Another  ground  of  error  assigned  by  the  prisoner  is  that 
the  Court  did  not  charge  and  explain  the  law  with  regard  to 
manslaughter.  The  Court  charged  that  there  was  no  evidence 
in  the  case  making  the  killing  manslaughter.  If  he  was  cor- 
rect in  this,  it  would  have  been  not  only  useless,  but,  as  it 
seems  to  us,  out  of  place  to  have  charged  the  jury  upon  a 
proposition  of  Taw  that  there  was  no  evidence  to  sustain. 
And  we  entirely  approve  of  the  charge  of  the  Court  that  there 
was  no  evidence  in  the  case  to  authorize  the  jury  in  finding 
a  verdict  of  manslaughter.  This  exception  can  not  be  sus- 
tained. 

Another  ground  assigned  as  error  is  that  the  Court 
instructed  the  jury  that  the  killing  with  a  deadly  weapon 
being  shown  and  admitted,  and  the  prisoner  having  failed  to 
show  anything  in  extenuation  or  excuse  by  his  own  or  the 
State's  evidence,  the  only  question  for  them  was  whether  it 
was  murder  in  the  first  or  second  degree.  This  instruction 
was  correct  and  in  accordance  with  the  decisions  of  this  Court 
State  V.  Rhyne,  at  this  term. 

As  this  is  an  issue  of  life  and  death,  we  have  carefully 
examined  all  the  exceptions  and  assignments  of  error  in  the 
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case,  and  find  no  error.     The  judgment  of  the  Court  below 
must  be  affirmed. 
Affirmed. 


STATE  V.  FR  \NK  HICKS. 


(Decided  May  2,  1899) 


Costs — Defendant's  Witnesses — State  Case — Acquittal. 

1.  The  Code,  sectioDS  733,  744,  747  and  748,  collated  and  construed  to^ 

gether.  places  it  in  the  discretion  of.  the  presiding  Judge,  for  rea- 
sons satisfactory  to  him.  to  refuse  to  direct  the  fees  of  witnesses 
for  the  State  or  for  an  acquitted  defendant,  in  whole  or  in  part, 
to  be  paid  by  the  county,  and  from  his  decision  no  appeal  can  be 
taken. 

2.  The  State  Constitution.  Article  I,  section  11,  exempts  an  acquitted 

defendant  from  payment  of  necessary  witness  fees  of  the  defence, 
but  does  not  require  that  they  shall  be  paid  by  the  public. 

Case  on  Appeal  for  Supreme  Court. 

This  was  an  indictment  for  murder,  tried  at  Fall  Term, 
1898,  of  the  Superior  Court  for  Eutherford  County,  before 
his  Honor,  H.  R.  Starbuch,  presiding  Judge,  and  a  jury. 

The  defendant,  Frank  Hicks,  was  acquitted  by  the  jury. 
No  person  was  adjudged  to  pay  the  costs  as  prosecutor,  nor 
was  any  person  marked  as  prosecutor. 

After  the  verdict  of  acquittal  was  returned  by  the  jury, 
M.  H.  Justice,  Matt  McBrayer  and  E.  J.  Justice,  counsel  for 
the  defendant,  made  and  presented  to  the  Court  a  certificate, 
that  the  defendant,  Frank  Hicks,  had  witnesses  duly  sub- 
poenaed and  that  said  witnesses  were  in  attendance,  and  was 
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necessary  for  the  defense,  and  were  sworn  and  examined,  and 
moved  before  the  presiding  Judge  for  an  order  in  the  causey 
directing  that  the  said  witnesses  be  paid  by  the  Connty  in  the 
same  manner  that  the  law  authorizes  the  payment  of  State 
witnesses  in  like  cases.  The  Court  refused  to  make  the 
order. 

The  said  counsel  also  moved  the  Court  to  make  the  order 
in  behalf  of  the  witnesses,  which  the  Court  refused  to  do,  and 
both  defendant  and  said  witnesses  excepted. 

The  Court  finds  the  following  facts,  to-wit: 

1.  That  the  certificate  of  the  counsel  meets  the  require- 
ments of  the  statute. 

2.  That  W.  T.  Wilkins,  Charles  Burgin  and  C.  L.  Harris 
and  others  were  witnesses  for  defendant  on  trial,  were  duly 
subpoenaed,  were  sworn  and  examined,  and  they  were  mate- 
rial and  necessary  witnesses  for  the  defendant;  and  the 
defendant  was  acquitted  by  the  jury. 

3.  That  said  witnesses  have  proven  their  attendance,  and 
filed  their  tickets  with  the  Clerk  of  the  Court. 

The  Court  held  that  it  had  the  discretion,  for  satisfactory 
cause,  to  refuse  to  order  the  witnesses  paid  by  the  County; 
and  in  the  exercise  of  such  discretion,  for  reasons  which  it 
deemed  satisfactory,  refused  to  make  the  order,  and  defend- 
ant excepted. 

Said  reasons  are  not  necessary  to  be  set  out,  inasmuch 
as  the  exception  is  addressed  to  the  court's  ruling,  that 
it  had  the  power  for  any  cause  to  refuse  the  order,  in  view 
of  the  findings  heretofore  set  out. 

Then  said  counsel  moved  the  Court,  in  behalf  of  said  wit- 
nesses, to  make  such  order,  which  the  Court  likewise,  upon 
the  same  grounds,  refused,  and  the  witnesses  excepted. 

The  defendant,  Frank  Hicks,  and  witnesses,  W.  T.  Wil- 
kins, Charles  Burgin,  C.  L.  Harris,  and  others,  excepted  to 
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the  mling  of  the  Oourt,  that  it  had  the  legal  power  to  refuse 
such  order  and  appealed,  assigning  such  ruling  as  error. 

Notice  of  appeal  waived.     Appeal  bond  fixed  at  $20. 

The  foregoing  is,  with  the  consent  of  the  Solicitor  and  the 
counsel  for  the  defendants  and  the  witnesses,  declared  to  be 
the  statement  of  the  case  on  appeal  to  the  Supreme  Court. 

(Signed)  H.  R.  Starbuok^ 

Judge  Presiding. 

BRIEF  OF  COUNSEL  FOB  FRANK  HICKS  AND  WITNESSES. 

This  was  an  indictment  for  murder,  and  the  defendant 
was  acquitted  by  the  jury.    * 

Counsel  for  defendant  made  and  tendered  to  the  Court 
a  certificate,  that  certain  witnesses  were  duly  subpoenaed, 
examined,  and,  were  necessary  for  the  defense,  etc.,  which 
certificate  was  adjudged  by  the  Court  to  be  sufficient  in  all 
respects  under  the  statute. 

Counsel  then  moved  the  Court,  in  behalf  of  both  the 
defendant  and  the  said  witnesses,  to  tax  the  costs  of  the 
attendance  of  said  witnesses  against  Rutherford  County, 
which  motion  was  refused  on  the  grounds  that  the  Court  had 
the  discretion  under  Section  747  of  Code  to  either  tax  or 
not  tax  such  costs  against  said  County,  which  alleged  dis- 
cretion was  exercised  in  the  refusal  to  make  the  orders  asked 
for. 

The  Constitution,  Article  I,  Section  11,  clearly  lays  down 
the  principle  that  a  defendant  shall  not  be  charged  with  the 
necessary  witnesses  for  his  defense,  unless  he  shall  be  found 
guilty.  This  Section  of  the  Constitution  does  not  contem- 
plate that  mtnesses  necessary  for  the  defense,  shall  serve 
without  compensation,  any  more  than  that  State's  witnesses 
shall  serve  free  of  charge.  Both  are  on  the  same  footing 
under  the  Constitution. 
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In  pursuance  of  this  principle  in  the  organic  law,  the 
Legislature  in  1881  (Code,  Section  747)  enacted  a  statute 
providing  among  other  things  that  "When  the  defendant 
shall  be  acquitted,  a  nolle  prossequi  entered,  or  judgment 
against  him  arrested,  and  it  shall  be  made  to  appear  to  the 
Court  by  certificate  of  counsel  or  otherwise,  that  said 
defendant  had  witnesses  duly  subpoenaed,  bound  or  recog- 
nized, in  attendance,  and  that  they  were  necessary  for  his 
defense,  it  shall  be  the  duty  of  the  Court,  unless  the  prose- 
cutor be  adjudged  to  pay  the  costs,  to  make  and  file  an 
order  in  the  case  directing  that  said  witnesses  be  paid  by  the 
County  in  such  manner  and  to  such  extent  as  is  authorized 
by  law  for  the  payment  of  State's  witnesses  in  like  cases." 

Xothing  is  left  to  the  discretion  of  the  Court  under  this 
Section,  if  witnesses  were  under  subpoena  in  attendance, 
were  examined  and  were  necessary  to  the  defense,  which 
facts  are  all  found  to  be  true  by  the  Court.  We  know  of  no 
rule  of  interpretiition  by  which  this  Section  can  be  con- 
trued  otherwise  than  mandatory.  If  the  proper  certificate 
or  other  proof  be  made  the  Judge  shall  make  the  order,  etc. 
There  is  nothing  in  the  language  that  justifies  the  slightest 
inference  that  the  Legislature  intended  to  repose  any  discre- 
tion in  the  Judge.  But  the  intention  otherwise  is  over- 
whelmingly manifest. 

The  cases  of  State  v.  Massey,  104  N.  C,  187,  and  State 
V,  Ray,  122  N.  C,  1095,  have  both  been  carefully  considered. 
We  think  the  Court  correctly  decided  in  the  Massey  case, 
that  the  County  was  not  liable  for  the  payment  of  defend- 
ant's witnesses.  It  was  made  to  appear  to  the  Court  by  cer- 
tificate of  counsel  or  otherwise  that  the  witnesses  were  sub- 
poenaed, attended  or  were  necessary  to  his  defense.  And^ 
unless  all  these  facts  do  appear,  the  Court  would  not  be 
authorized  to  make  the  order  requiring  the  County  to  pay 
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such  costs.  In  Massey  the  indictment  was  quashed,  and  the 
case  as  observed  by  Justice  Clark  does  not  fall  within  the 
terms  of  Section  747  of  Code.  "If,"  says  the  Court,  "this 
is  a  casus  omissus  the  remedy  can  only  be  foimd  in  a  legis- 
lative amendment,"  thus  recognizing  the  full  force  of  the 
statute,  conceding  its  application  to  cases  similar  to  the  one 
at  bar. 

This  bill  being  quashed  in  Massey,  because  it  either 
charged  no  offense,  or  the  offense  was  not  indictable,  it 
could  not,  therefore,  be  said  that  witnesses  were  necessary 
in  either  view,  since  the  defects  were  apparent  upon  the 
face  of  the  bill ;  and  the  Court  very  properly  refused  to  tax 
such  unnecessary  costs  of  witnesses  against  the  County. 

The  Court  in  case  supra,  says:  "It  seems  from  the  sim- 
ilarity of  language  in  Sections  737  and  747  of  Code,  that 
the  intention  was  to  allow  defendants'  witnesses  to  be  taxed 
against  the  County  only  in  the  cases  in  which  they  could 
be  taxed  against  a  prosecutor." 

After  a  careful  reading  and  comparison  of  the  two  Sec- 
tions, we  are  unable  to  reach  the  conclusion  that  the  Legis- 
lature in  Section  747  intended  to  restrict  the  payment  of 
defendants'  witnesses  by  a  Coimty  to  such  costs  only  as  could 
be  taxed  against  a  prosecutor. 

The  purpose  of  the  L^slature,  in  authorizing  the  Courts 
to  tax  prosecutors  with  the  witnesses  for  the  accused,  as 
appears  from  Section  737  of  The  Code,  was  to  save  the 
County  harmless  against  the  payment  of  needless  costs.  It 
was  thought  that  this  statute  would  tend  to  stifle  and 
smother  all  "malicious  or  frivolous"  prosecutions,  with  which 
our  criminal  calendars  are  loaded,  by  punishing  the  instiga- 
tor of  such  prosecutions  with  the  payment  of  the  costs,  and 
as  a  further  and  more  effective  punishment  of  such  disturb- 
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era  of  the  "neighborhood  quiet,"  the  Courts  are  authorized 
to  imprison  for  non-payment  of  such  costs. 

So  this  Section,  as  we  conceive,  was  intended  more  as  a 
punishment  to  the  prosecutor,  than  to  relieve  innocent 
defendants  from  the  payment  of  their  necessary  witnesses' 
attendance,  since  the  Courts  are  required  to  find  "that  there 
was  no  reasonable  ground  for  the  prosecution,  or  that  it  was 
not  required  by  the  public  interest,"  before  they  are  war^ 
ranted  in  thus  compelling  the  prosecutor  to  pay  defendants 
cost. 

But  it  was  not  till  the  legislation  of  1881  that  defend- 
ants obtained  full  and  complete  indemnity  against  the  pay- 
ments of  their  necessary  costs  in  their  defense,  as  provided  in 
Section  747  of  Code.  This  Statute  was  intended  to  extend 
and  enlarge  the  protection  of  parties  who  were  indicted  for 
offenses  and  properly  acquitted  by  making  it  mandatory 
upon  the  Courts  to  tax  the  necessary  witnesses'  attendance 
against  the  County,  whether  there  be  a  prosecutor  or  not 
No  other  construction  is  in  harmony  with  the  Constitution. 
Tt  is  not  sufficient  to  say  that  the  statute  under  consideration 
only  intended  to  relieve  the  defendant  thus  acquitted  from 
peraonal  liability  for  his  witnesses'  attendance.  But  it  goes 
further  and  says  the  Court  shall  make  an  order  taxing  costs 
against  the  County. 

It  would  seem  folly  to  say  the  Legislature  intended  the 
costs  taxed  against  the  County  only  in  cases  where  there  was 
an  individual  prosecutor.  Tt  could  make  no  difference  to  a 
defendant  whether  he  was  prosecuted  by  the  State  alone,  or 
some  individual  together  with  the  State,  since  the  results  of 
an  acquittal  would  be  tlie  same  to  him. 

In  fact  the  reasons  for  taxing  the  costs  against  the  coun- 
ty are  stronger  in  the  absence  of  an  individual  proseoutCMr. 
There  being  no  private  prosecutor,  the  presumption  arises 
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that  the  prosecution  was  instituted  and  conducted  for  the 
public  good,  and  the  public  should,  therefore,  share  in  the 
luxury  of  the  costs  consequent  upon  acquittal. 

It  would  seem  unreasonable  to  say,  where  there  is  a  pri- 
vate prosecutor,  and  the  defendant  is  acquitted,  that  then 
and  only  in  such  event  is  the  Judge  authorized  under  the 
statute  to  tax  the  costs  against  the  County.  Because  the 
only  reason  for  making  an  individual  as  prosecutor  in  indict- 
ments is  to  fix  a  liability  for  the  costs  upon  some  particular 
person.  So  our  interpretation  of  the  Statute,  leads  us  irre- 
sistibly to  the  conclusion,  that  if  a  defendant  be  acquitted, 
and  there  be  no  private  prosecutor,  it  is  mandatory  upon 
the  Court,  on  furnishing  the  proof,  etc.,  provided  by  the 
statute,  to  make  the  order  requiring  the  County  to  pay  the 
costs.  Or  if  there  be  a  prosecutor,  and  the  Court  does  not 
tax  defendants'  witnesses  against  such  prosecutor,  it  then 
likewise  becomes  incumbent  upon  the  Court  to  tax  such  costs 
against  the  Coimty. 

We  have  confined  our  discussion  to  the  Massey  case,  supra, 
because  in  State  v.  Ray,  122  N.  C,  1095,  the  former  is 
relied  upon  as  authority,  and  we  are  unable  to  see  the  anal- 
ogy. As  before  stated,  that  decision  is  correct  in  principle 
and  the  result  announced  does  not  confiict  with  Section  747. 
Since  in  that  case  the  bill  was  quashed  and  is  not  therefore 
embraced  in  said  Section. 

We  respectfully  submit  that  State  v,  Ray  finds  no  sup- 
port in  the  Massey  case,  nor  can  it  find  support  in  Section 
747  of  Code,  under  any  ordinary  construction  of  the 
language. 

We  are  relying  upon  Section  747  of  The  Code  and  not 
upon  Sections  733  and  737.  The  discretion  is  admitted 
under  Sections  733  and  737.  But  under  Section  747  that 
discretion  is  taken  from  the  Court,  in  the    class    of    cases 
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therein  named,  and  a  plain,  unequivocal  duty  of  taxing  costs 
imposed  upon  the  (yourt. 

This  last  named  statute  or  Section,  the  Court  will  observe, 
is  subsequent  to  the  other  Section  and  was  intended  to 
deprive  the  Court  of  all  discretion  in  the  class  of  cases  named 
in  said  Section,  and  establish  a  certain  clearly  prescribed 
duty  for  tlie  (^ourt  in  directing  the  payment  of  the  costs 
when  defendants  are  acquitt-ed,  etc. 

Whether  this  Section  of  The  Code  was  enacted  because  of 
the  abuse  of  the  discretion  reposed  in  the  Courts  under  Sec- 
tions 7*53  and  787,  or  because  of  a  desire  to  provide  a  way 
for  the  certain  payment  of  defendants'  witnesses  when 
they  are  ae(|uitte(l,  as  contemplated  by  the  Constitution,  we 
are  unable  to  sav,  l)ut  it  is  so  written  as  the  law.  And  we 
only  invoke  it»s  application,  under  an  ordinary  common  sense 
interpretation,  to  the  case  at  bar.  We  see  no  conflict  with 
Sections  788  and  787,  but  if  there  is,  these  Sections  must 
give  way  t()  tliis  sul)sei|uent  statute,  which  in  effect  takes 
away  from  the*  (\)urt  the  exercises  of  discretion  in  certain 
well  defined  cas(»s,  and  provides  relief  to  defendants  in  cer- 
tain cases  by  saying  their  necessary  witnesses  shall  be  paid 
by  the  Count  v. 

When  the  Judge  in  the  (^ourt  below  finds  the  facts,  as 
he  does,  that  the  witnesses  were  necessary  for  the  defense, 
he  in  effect  finds  that  only  the  necessary  number  of  witnesses 
are  included. 

^fessrs.  M.  JI,  Justice,  Matt    McBrayer,    E,    J,    Justice, 

attorneys  for  appellants. 

Attorney  General  for  the  State. 

Clark.  J.  The  Court  below  found  that  the  three  wit- 
nesses named  were  necessary  and  material  witnesses  for  the 
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defendant,  duly  subpoenaed  and  examined,  but  that  "for 
reasons  satisfactory  to  the  Court  and  in  the  exercise  of  the 
discretion  in  such  cases  vested  in  the  presiding  Judge,"  he 
refused  to  order  the  witnesses  paid  by  the  County.  From 
this  order  the  defendant  and  the  three  witnesses  named 
appealed. 

The  appellants  contend  that  The  Code,  Section  747,  pre- 
scribes that  the  Judge  "shall"  direct  that  the  County  shall 
pay  the  witnesses  of  an  acquitted  defendant  (imlessj  taxed 
against  the  prosecutor),  but  this  must  be  taken  in  connec- 
tion with  the  last  two  Hues  of  said  Section  (747),  "in  such 
manner  and  to  such  extent  as  is  authorized  by  law  for  the 
payment  of  State's  witnesses  in  like  cases,"  and  as  to  State's 
witnesses,  the  Sections  73J^,  744,  place  it  in  the  discretion 
of  the  presiding  Judge,  for  reasons  satisfactory  to  him,  to 
refuse  to  direct  the  fees  of  the  State's  witnesses  in  whole 
or  in  part  to  be  paid  by  the  Coimty. 

In  State  r,  Massey,  104  N.  C,  877,  the  history  of  the 
taxation  of  witnesses'  fees  is  fully  discussed,  with  statement 
of  the  reasons  why  it  is  left  so  largely  to  the  discretion  of  the 
presiding  Judge.  It  is  therein  said:  "As  to  the  necessary 
witnesses  (of  defendants  who  are  acquitted)  the  constitu- 
tional provision  (Art.  I,  Section  11)  does  not  require  that 
they  shall  be  paid  by  the  public,  but  merely  deprives  them 
of  their  common  law  right  to  look  to  the  defendant  for  pay- 
ment, and  places  them,  except  when  there  is  some  legisla- 
tive enactment,  upon  the  footing  all  State's  witnesses  form- 
erly held,  and  some  still  hold,  of  serving  without  compensa- 
tion." It  is  necessary  that  some  one  be  charged  with  the 
duty  of  protecting  the  public  from  the  imposition  of  paying 
witness  fees  in  excess  of  what  is  just  and  reasonable.  The 
Judge  who  tries  the  case  can  discharge  that  duty  better  than 
any  one  else,  and,  the  statute  having  expressly  vested  it  in 
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his  discretion  -upon  satisfactory  reasons  appearing  to  him 
(Code,  Sections  733,  744,  748)  no  appeal  can  be  taken. 
State  V.  Massey,  supra,  which  has  been  cited  and  approved  in 
many  cases,  among  others  In  Re.  Smith,  105  N.  C,  at  p. 
170;  Merrimon  v.  Commissioners,  106  N.  C,  at  p-  372; 
State  V.  Rome,  119  N.  C,  853 ;  Guilford  v.  Commissioners, 
120  N.  C,  23 ;  Clerk's  Office  v.  Commissioners,  121  N.  C, 
at  p.  30,  and  by  Faircloth,  0.  J.,  in  Staie  v,  Ray,  122 
'N.  C,  1095,  in  which  last  the  findings  of  fact  are  almost 
identical  with  those  in  the  present  case. 

There  are  many  other  instances  in  which  the  action  of 
the  Judge  below  is  a  matter  of  discretion  and  not  review- 
able, as  setting  aside  or  refusing  to  set  aside  a  verdict  because 
excessive  or  against  the  weight  of  the  evidence,  granting  or 
refusing  amendments,  continuances,  and  in  other  matters 
fully  as  important  as  questions  of  allowing  witness  fees. 

Afiirmed. 

Douglas^  J.,  dissents. 
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STATE  V.  ABE  DAVIDSON. 


(Decided  May  3,  1899). 


Indictment — Larceny — Second  Offence — Appeal  by  State. 

1.  Where  the  indictment  for  larceny  charges  the  value  of  the  property 

stolen  to  be  less  than  120,  or  the  jury  should  so  find,  the  impris- 
onment for  the  first  offence  can  not  exceed  one  year  in  the  peni- 
tentiary or  common  jail,  unless  the  larceny  is  from  the  person, 
or  from  a  dwelling,  by  breaking  and  entering  in  the  day  time. 
Acts  1895,  chapter  285. 

2.  When  a  second  conviction  is  punished  with  other  or  greater  punish- 

ment than  for  a  first  conviction,  the  first  conviction  shall  be 
charged  as  required  in  The  Code,  section  1187,  so  as  to  be  passed 
on  by  the  jury. 

3.  Where  the  sentence  imposed  is  plainly  within  the  discretion  of  the 

Judge,  he  may  properly  have  taken  into  consideration  the  fact 
that  it  was  not  the  first  offence. 

4.  The  Staters  right  of  appeal  is  recognized  but  limited  by  section  12d7 

of  The  Code.    State  v.  Hinson,  128  N.  C,  756. 

The  Defendant  was  convicted  of  larceny  in  Criminal 
Circuit  Court  of  Buncombe  County — ^was  sentenced  to  four 
years'  imprisonment,  and  appealed  to  the  Superior  Court — 
the  case  was  remanded  to  the  Criminal  Court  for  a  proper 
sentence,  for  the  reason  that  the  bill  charged  the  value  at 
$1,  but  did  not  charge  it  was  a  second  oilence.  The  State 
appealed. 

Be  it  remembered,  that  at  the  January,  1899,  Term  of  the 
Criminal  Circuit  Court  of  Buncombe  County,  a  bill  of 
indictment  was  duly  found,  charging  the  defendant,  Abe 
Davidson,  with  the  larceny  of  certain  personal  property, 
which  said  bill  of  indictment  was  in  the  words  and  figures 
as  follows : 
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State  of  Nokth  Carolina — Buncombe  County. 
Circuit  Court,  January  Term,  1899. 

The  jurors  for  the  State  upon  their  oath  present,  That 
Abe  Davidson,  late  of  the  County  of  Buncombe,  on  the  23rd 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine,  with  force  and  amis,  at  and  in  the 
County  aforesaid,  a  lot  of  harness,  one  bit  of  the  value  of  one 
dollar  of  the  goods,  chattels  and  moneys  of  one  Alfred  Wal- 
ton then  and  there  being  found,  feloniously  did  steal,  take 
and  carry  away,  against  the  form  of  the  statute  in  such 
case  made'  and  provided,  and  against  the  peace  and  dignity  of 
the  State. 

And  the  jurors  aforesaid,  upon  their  oath,  do  further  pre- 
sent. That  the  said  Abe  Davidson  afterwards,  to-wit:  On 
the  day  and  year  aforesaid,  with  force  and  arms,  at  and  in 
the  County  aforesaid,  the  said  one  lot  of  harness  and  one 
brace  and  bit  of  the  value  of  one  dollar,  aforesaid,  of  the 
goods,  chattels  and  moneys  of  the  said  Alfred  Walton  before 
then  feloniously  stolen,  taken  and  carried  away,  feloniously 
did  receive  and  have  the  said  one  lot  of  harness  and  one 
brace  and  bit,  the  said  Abe  Davidson  then  and  there  well 
knowing  said  goods,  chattels  and  moneys  to  have  been  felo- 
niously stolen,  taken  and  carried  away,  against  the  form  of 
the  statute  in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State. 

R.  S.  McCall, 

Solicitor. 

That  thereafter,  at  said  term  of  the  Criminal  Circuit 
Court  as  aforesaid,  the  defendant  was  duly  arraigned  for 
trial  upon  said  indictment,  and  a  jury  duly  impaneled; 
which  said  jury,  after  hearing  the  evidence   pro    and    con. 
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found  that  the  defendant,  Abe  Davidson,  was  guilty  in  the 
manner  and  form  as  charged  in  the  bill  of  indictment- 
Thereupon  the  Solicitor  for  the  State  entered  a  prayer  for 
judgment,  and  his  Honor,  //.  B,  Stevens^  Judge  Presiding, 
adjudged  that  the  defendant,  Abe  Davidson,  be  imprisoned 
in  the  common  jail  of  Buncombe  County  for  a  term  of  four 
years'  to  be  worked  upon  the  public  roads  of  Buncombe 
County. 

That  the  larceny  charged  was  not  from  the  person,  or  from 
a  dwelling  by  breaking  and  entering  in  the  day  time;  and 
the  value  of  the  property  stolen  was  less  than  twenty  dollars. 
It  was  not  denied  by  the  defendant  that  he  had  been  convicted 
before  for  larcenv,  but  admitted  bv  him. 

The  defendant  in  due  time  excepted  to  the  judgment  of 
his  Honor;  in  that  it  had  not  been  alleged  in  the  bill  of 
indictment  that  the  defendant  had  been  convicted  upon  the 
charge  of  larceny  or  the  time  and  place  given ;  and  that  the 
question  of  former  conviction  was  not  submitted  to  the  jury 
— which  said  exception  his  Honor  overruled. 

In  open  Court  the  defendant  appealed  to  the  Superior 
Court  of  Buncombe  County;  notice  of  appeal  was  waived 
and  his  Honor  ordered  that  the  defendant  be  allowed  to 
appeal  in  forma  pauperis. 

Agreement. 

In  the  above  entitled  action,  it  is  agreed  between  the  State 
and  the  defendant,  that  the  above  shall  constitute  the  full 
record  and  case  on  appeal  to  the  Superior  or  Supreme 
Courts.      This  the  15th  day  of  February,  1899. 

R.   S.   McCall, 
Solicitor  for  the  Circuit  Court. 
Mark  W.  Beown, 
J.  N.  Rogers, 
Attorneys  for  the  Defendant. 
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Judgment. 

This  cause  coming  on  to  be  heard  before  Siarbuck,  J,,  at 
March  Term,  1899,  of  Buncombe  Superior  Court,  upon 
defendant's  appeal  from  a  judgment  of  the  January,  1899, 
Term  of  the  Circuit  Court  of  said  County : 

Upon  consideration  of  the  case  on  appeal,  the  Court  is  of 
opinion  that  in  order  to  warrant  a  greater  punishment  than 
twelve  months,  the  bill  of  indictment  should  have  contained 
the  allegation  of  former  conviction  in  accordance  with  the 
requirements  set  forth  in  Section  1187  of  the  Code. 

The  Court  is  further  of  the  opinion  that  the  failure  to  so 
allege  is  not  cured  by  the  defendant's  admission,  for  the 
reason  that  the  admission  is  not  stronger  than  proof. 

It  is  therefore  considered  and  adjudged  that  the  judg- 
ment of  said  Criminal  Circuit  Court  is  illegal  and  that  the 
cause  be  remanded  to  the  Western  District  Criminal  Court 
of  Buncombe  County  to  the  end  that  a  proper  judgment  may 
be  entered. 

It  is  ordered  that  this  judgment  be  certified  by  the  Clerk 
to  the  Western  District  Criminal  Court  for  Buncombe 
County. 

H.  R  Stabbuck, 
Judge  Presiding  12th  Judicial  District 

From  this  judgment  the  Solicitor  appeals  to  the  Supreme 
Court.     Notice  waived. 

It  is  agreed  by  Solicitor  and  counsel  for  defendant  that 
this  judgment  and  the  agreed  case  in  Superior  Court  shall 
constitute  case  on  appeal  to  Supreme  Court 

Chab.  a.  Wbbb^ 

Solicitor  for  State. 
Mabk  W.  Bbowit, 
Attorney  for  Defendant. 
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Attorney  General  for  the  State. 
Mr.  Mark  W.  Brovm,  for  defendant. 

Ctjlrk,  J.  Acts  1896,  Oh.  285,  Section  1,  provides,  "In 
all  cases  of  larceny  where  the  value  of  the  property  stolen 
does  not  exceed  $20  the  punishment  shall  for  the  first  offence 
not  exceed  imprisonment  in  the  penitentiary  or  conmion  jail, 
for  a  longer  term  than  one  year."  Section  2  excepts  from 
the  operation  of  this  Act  larceny  from  the  person  or  from  a 
dwelling  by  breaking  and  entering  in  the  day  time.  Section 
3  provides  that  in  all  cases  of  doubt  the  jury  shall  fix  in  the 
verdict  the  value  of  the  property  stolen. 

In  the  present  case  the  defendant  was  convicted  of  larceny 
in  the  Criminal  Circuit  Court  of  Buncombe  upon  an  indict- 
ment charging  the  value  of  the  propery  at  one  dollar.  The 
indictment  did  not  charge  that  the  defendant  had  been  there- 
tofore convicted  of  any  larceny.  The  Court,  however,  sen- 
tenced the  defendant  to  imprisonment  for  four  years  upon 
his  admission  of  a  former  conviction  for  larceny.  On 
appeal  to  the  Superior  Court  that  Court  adjudged  the  sen- 
tence of  the  Criminal  Court  illegal  and  remanded  the  case 
that  a  proper  sentence  might  be  entered,  from  which  judg- 
ment the  Solicitor  appealed  to  this  Court. 

The  Code,  Section  1187,  prescribes  that  when  a  second  con- 
viction is  punished  with  other  or  greater  punishment  than 
for  a  first  conviction  the  first  conviction  shall  be  charged  in 
the  manner  therein  set  out,  and  what  proof  shall  be  suffi- 
cient evidence  thereof.  When  the  property  stolen  is  charged 
of  less  value  than  $20  (or  when  charged  at  more  than  that 
value,  if  it  is  found  by  the  jury  to  be  of  less  value  than  $20) 
no  punishment  greater  than  one  year's  imprisonment  can  be 
inflicted  unless  it  is  charged  in  the  indictment  that  the 
defendant  has  been  formerly  convicted  of  larceny,  except  that 
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should  the  proof  show  tliat  the  larceny  was  from  the  person 
or  by  breaking  and  entering  a  dwelling  house  in  the  day 
time  the  defendant  can  not  claim  the  protection  of  this 
statute,  and  hence  it  is  not  necessary  to  charge  in  the  indict- 
ment the  manner  of  the  larceny.  State  v,  Bynum,  117 
N.  C,  749.  If  the  larceny  was  committed  in  the  manner 
specified  in  the  2nd  Section  of  the  Act  (by  taking  from 
the  person  or  breaking  into  a  dwelling  in  the  day  time)  the 
case  falls  under  the  general  statute  and  though  the  goods 
stolen  are  of  less  value  than  $20  allegation  and  proof  as  to 
former  conviction  become  immaterial.  State  v.  Han-is,  119 
N.  C,  811.  In  the  case  before  us,  the  larcenv  was  not  com- 
mitted  in  either  of  the  monies  mentioned  in  Section  2,  and 
the  value  of  the  goods  being  charged  at  less  than  $20,  and  no 
previous  conviction  for  larceny  being  alleged  in  the  bill,  it 
was  erroneous  to  pass  sentence  of  imprisonment  for  more 
than  one  vear.  Wliether  there  was  a  former  conviction  or 
not  was  for  the  jury  not  for  the  Court..  Had  the  bill 
charged  that  this  was  not  the  first  oflFence,  then  the  defend- 
ant's admission  that  he  had  been  formerly  convicted  of  lar- 
ceny  would  have  ])een  competent  to  prove  the  charge,  but  in 
the  absence  of  such  charge  (as  provided  by  Section  1187  of 
The  Code)  the  admission  if  believed,  was  probata  without 
allegata  and  of  no  effect.  This  case  differs  materially  from 
State  v.  Wilson,  121  N,  C,  654,  where  the  Judge  imposing 
a  sentence  plainly  within  his  discretion,  recited  in  his  judg- 
ment the  former  convictions  of  the  defendant  as  a  reason 
for  the  severity  of  his  sentence. 

The  defendant  further  insisted  that  no  appeal  lay  in  behalf 
of  the  State,  from  the  decision  of  the  Superior  Court.  As 
the  appeal  to  that  Court  and  its  decision  thereon  are  purely 
upon  questions  of  law,  State  v.  Hinson,  123  N.  C,  755,  it 
would  seem  that  the  State  should  be  entitled  to  an  appeal 
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to  this  Court  from  the  judgment  of  the  Superior  Court,  but 
the  Legislature  by  inadvertence  has  so  far  failed  to  so  pro- 
vide in  The  Code,  Section  1237,  and  while,  from  its  public 
importance,  we  pass  upon  the  point  presented,  we  feel  con- 
strained to  dismiss  the  appeal — ^the  same  course  which  was 
taken  in  Hinson's  case,  s^upra. 
Appeal  dismissed. 


STATE  V.  SAM  HIGHT. 


(Decided  May  5,  1899). 


Indictment — 2' wo   Counts — General   Verdict, 

1.  Where  an  indictment  charges  an  assault  with  intent  to  commit  a 

rape,  and  also  a  simple  assault,  a  general  verdict  of  guilty  applies 
to  the  first  count  as  well  as  to  the  second. 

2.  Where  there  was  no  evidence  applicable  to  the  count  for  the  assault 

with  intent,  etc.,  and  the  jury  were  properly  so  instructed,  a 
general  verdict  of  guilty  was  wrong,  and  so  was  a  judgment  im- 
posing a  longer  term  of  imprisonment  than  is  allowed  for  a  sim- 
ple assault.    The  Code,  sections  987  and  892. 

Indictment  against  the  defendant  for  an  assault  with 
intent  to  commit  a  rape  upon  Emma  Scott,  also  for  a  simple 
assault  upon  her. 

There  was  no  evidence  of  an  assault  with  intent  to  com- 
mit a  rape,  and  his  Honor  properly  so  instructed  the  jury. 
There  was  evidence  applicable  to  the  second  count.  The 
jury  rendered  a  general  verdict  of  guilty,  and  a  sentence  of 
12  months  imprisonment  was  rendered  by  the  Court. 
Defendant  appealed  on  the  ground  that  neither  the  verdict 
nor  the  judgment  were  in  accordance  with  the  law. 
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Messrs.  Boone  &  Bryant,  and  Manning  &  Foiishee,  for 
appellant. 

Mr,  Zeb.  V.  Walser,  Attorney  Gteneral,  for  the  State. 

Faircloth,  C.  J.  The  defendant  stands  indicted,  first, 
for  an  assault  with  intent  to  commit  rape;  and  second,  for 
a  simple  assault.  At  the  close  of  the  evidence  his  Honor 
properly  instructed  the  jury  that  there  was  no  evidence  of  an 
assault  with  intent  to  commit  rape.  The  jury  rendered  a 
verdict  of  *^guilty.''  The  defendant  was  sentenced  to  work 
on  the  roads  for  twelve  months. 

There  must  be  a  new  trial.  The  general  verdict  "guilty** 
applies  to  the  first  count  as  well  as  to  the  second.  The  jury 
should  have  said  on  which  count  he  was  guilty,  in  order  that 
the  proper  punishment  might  follow.  His  Honor  seems  to 
have  understood  the  verdict  to  be  on  the  first  count  as  he 
imposed  a  longer  term  of  imprisonment  than  is  allowed 
for  a  simple  assault,  i.  e.,  30  days.  Code,  Sections  987  and 
892;  State  v,  Nash,  109  K  C,  837;  State  v.  Johnson,  94 
N.  C,  863 ;  State  v.  Albertson,  113  N.  C,  633. 

New  trial. 
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STATE  V.  ALPHONSO  RHYNE. 


(Decided  May  9,  1899). 


Murder — Ist  and  2nd   Degree — Evidence    of   Deliberation 
and  Premeditation — Act  of  189Sy  Chap,  86. 

1.  At  common  law,  the  intentional  killing  of  a  human  being  with  a 
deadly  weapon,  nothing  more  appearing,  was  murder,  malice 
being  presumed  from  the  facts. 

8.  By  the  Act  of  1898,  chapter  85,  the  crime  of  murder  has  been  divided 
into  two  degrees,  first  and  second.  The  common  law  definition 
and  description  are  still  applicable  to  the  crime  in  the  second  de- 
gree; but  it  takes  more  than  this  to  constitute  murder  in  the  first 
degree — the  killing  must  be  wilful,  deliberate  and  premeditated, 
and  this  must  be  shown  by  the  State  beyond  a  reasonable  doubt 
before  it  is  justified  in  asking  a  verdict  of  guilty  of  murder  in  the 
first  degree. 

8.  The  law  is  fixed  by  the  statute,  that  the  killing  must  be  wilful,  upon 
premeditation  and  with  deliberation,  and  where  there  is  no  evi- 
dence tending  to  prove  this,  the  jury  should  be  so  instructed,  and 
the  question  of  guilt  on  the  charge  of  murder  in  the  first  degree 
ought  not  to  be  submitted  to  them. 

Indictment  for  murder,  tried  before  Coble,  J.,  at  Spring 
Term,  1899,  of  Gaston  Superior  Court. 

The  prisoner  was  indicted  for  the  murder  of  Thomas  G. 
Falls.     The  evidence  is  fully  stated  in  the  opinion. 

Among  the  special  instructions  asked  by  the  prisoner  were 
the  following: 

8.  In  no  aspect  of  the  testimony  and  under  no  reasonable 
inference  that  can  be  fairly  drawn  from  it,  is  the  prisoner 
guilty  of  murder  in  the  first  degree. 

9.  At  most  the  jury  can  only  convict  of  murder  in  the 
second  degree. 

11.  There  is  no  evidence  of  deliberation  and  premedita- 
tion in  this  case. 
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His  Honor  declined  to  give  these  instnictions.  Prisoner 
excepted.  Verdict  of  giiilty  of  murder  in  the  first  degree. 
Sentence  of  death.     Appeal  by  prisoner. 

Mr.  D,  W.  Robinson,  for  prisoner. 

Mr.  Zeb.   V.  Walser,  Attorney  General,  and  Jones  &  Til- 

lett,  for  the  State. 

EuKCMiKs,  J.,  delivers  the  opinion  of  the  Court. 

CiARK,  J.,  delivers  dissenting  opinion. 

MoNT(}OMERY^  J.,  dcHvers  concurring  opinion. 

DoucJLAS,  J.,  delivers  concurring  opinion. 

FuRC  iiEs,  J.  The  prisoner  was  indicted  and  convicted  of 
murder  in  the  first  d^ree,  and  from  the  judgment  of  the 
( 'Ourt,  lie  appealed.  There  are  some  exceptions  taken  to  the 
charge,  but  wo  have  examined  them  with  care  and  do  not 
think  thev  can  be  sustained.  The  charge  seems  to  be  a  full, 
clear  and  correct  enunciation  of  the  law  of  murder  in  the 
first  and  second  degrees,  as  it  exists  under  the  statute  of 
1803.  The  error,  if  there  be  error,  is  in  submitting  the 
question  of  murder  in  the  first  degree  to  the  jury  upon  the 
evidence  in  the  case.  That  Thomas  Falls  had  been  killed 
by  the  prisoner  with  a  deadly  weapon,  was  clearly  shown — 
indeed  not  denied.  Under  the  law  as  it  existed  before  the 
Act  of  1893,  malice  would  have  been  presumed  from  these 
facts,  and  nothing  else  appearing  the  killing  would  have 
been  murder.  The  same  rule,  as  to  killing  with  a  deadly 
weapon  and  the  presumption  of  malice  that  existed  before 
the  Act  of  1893,  still  exists,  but  is  only  applicable  to  mur^ 
der  in  the  second  degree;  and  the  burden  is  still  on  the 
prisoner  to  show  facts  in  extenuation,  mitigation  or  excuse 
to  reduce  the  grade  of  the  crime  below  that  of  murder  in 
the  second  degree,  or  to  justify  or  excuse  the  killing.     As  the 
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killing  with  a  deadly  weapon  was  proved  (in  fact  not 
denied),  and  the  prisoner  having  offered  no  evidence  in 
extenuation,  excuse  or  justification,  the  Court  would  have 
been  justified  in  telling  the  jury  that  if  they  believed  the 
evidence  the  prisoner  was  guilty  of  murder  in  the  second 
degree. 

But  since  tlie  Act  of  1893,  Ch.  85,  dividing  murder  into 
two  degrees,  these  rules  of  the  common  law  do  not  apply  to 
murder  in  the  first  degree,  or,  speaking  more  accurately,  it 
takes  more  than  this  to  constitute  murder  in  the  first  degree; 
that,  outside  of  the  specified  offence  named  in  the  statute, 
the  killing  must  be  "wilful,  deliberate  and  premeditated;" 
and  this  must  be  shown  by  the  State  beyond  a  reasonable 
doubt  before  it  is  justified  in  asking  a  verdict  of  guilty  of 
murder  in  the  first  degree. 

As  the  case  depends  upon  the  sufficiency  of  the  evidence 
to  justify  a  verdict  of  murder  in  the  first  degree,  we  think 
it  proper  to  give  tlie  evidence  upon  which  it  was  found :  Mr. 
Grissom,  an  employee  of  the  deceased,  living  and  boarding 
with  the  deceased,  went  with  him  from  his  house  to  the  cot- 
ton gin,  and  who  saw  and  heard  the  whole  matter,  testified 
"that  as  he  went  from  the  store  to  his  supper,  he  heard  a 
fuss — a  row  going  on  between  Frank  Parish,  an  employee 
of  the  deceased  and  the  prisoner,  who  had  brought  a  load  of 
cotton  to  the  gin  for  a  customer.  After  he  got  to  the  house 
he  continued  to  hear  the  row  going  on,  when  a  daughter  of 
the  deceased  informed  her  father  that  a  fuss  was  going  on 
between  some  persons  at  the  cotton  gin;  that  deceased  came 
out  on  the  piazza  where  the  witness  was,  stopped  a  moment 
and  stiirted  towards  the  gin  house.  Witness  went  with  him 
and  further  testified :  "Witness  went  with  him  to  gin  house 
about  25  yards  from  dwelling.  »Tust  across  the  public  road 
as  Falls  (the  deceased)  started  up  the  steps  of  the  platform, 
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prisoner  was  standiiig  on  the  platform.  Prisoner  stepped 
off  the  platform  into  a  wagon  and  from  there  to  the  ground. 
Falls  went  up  the  st^ps  and  asked  Frank  Parish  what  the 
fuss  was  about  Frank  said  that  a  negro  had  called  him  a 
son  of  a  bitch — said  that  was  more  than  he  could  take  from 
any  negro.  Falls  told  Frank  to  shut  up  and  go  back  to  his 
work — there  wasn't  any  use  of  that.  It  was  Falls'  gin 
house.  Frank  Parish  was  working  for  Falls.  Falls  them 
turned  and  went  down  the  steps — ^went  around  the  wagon 
where  prisoner  was  standing  by  a  tree.  Falls  said  'are  you 
the  man  that  has  been  fussing  here  with  Frank  Parish? 
and  said  this  a  second  time.  Prisoner  made  no  answer  to 
first  question  and  he  asked  him  the  second  time.  As  he 
asked  him  the  second  time  Falls  put  his  left  hand  on  the 
prisoner's  right  shoulder  or  arm  and  asked  him  to  come  to 
the  light,  he  wanted  to  find  out  what  all  this  fuss  was  about. 
Just  then  the  prisoner  stabbed  him  and  jumped  back,  and 
said  'hands  off.'  Prisoner  jumped  back  about  three  or  four 
feet.  Falls  turned  to  witness  and  said  he  has  stabbed  me 
and  he  has  ruined  me,  and  he  ought  not  to  have  done  it,  and 
then  as  soon  as  Falls  spoke  to  witness,  the  prisoner  ran  and 
Falls  turned  and  went  into  his  house.  Witness  left  him  at 
public  road  and  went  to  store  and  'phoned'  for  a  doctor.  Wit- 
ness was  in  about  two  feet  of  deceased  at  the  time  he  walked 
up  to  prisoner.  Prisoner  didn't  open  the  knife  after  Falls 
got  there — ^he  didn't  put  his  hands  in  his  pocket — ^from  time 
prisoner  got  off  the  platform  till  Falls  was  stabbed,  was  about 
five  minutes.  Falls  spoke  to  prisoner  in  a  kind  way  and  laid 
his  hands  on  prisoner  just  merely  to  ask  him  to  go  round  to 
the  light,  there  was  no  rudeness  about  it.  Witness  saw  pris- 
oner no  more  that  night.  When  Falls  was  on  the  platform 
his  manner  was  gentle — asked  Frank  what  the  fuss  was 
about,  and  Frank  said  the  negro  called  him  a  son  of  a  bitch 
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and  this  was  more  than  he  could  take.  It  occurred  on  the 
17th  of  November,  1898,  between  6  and  7  o^clock  in  the 
afternoon.     Falls  lived  three  davs  after  that.^' 

The  witness  was  then  cross  examined  and  testified  as  fol- 
lows: "Witness  went  up  on  platform  with  Falls  and  went 
back  with  him,  when  he  went  down  off  the  platform,  and  fol- 
lowed him  around  to  where  prisoner  was.  Witness  saw  pris- 
oner jump  off  platform  into  wagon  when  Falls  started  up 
steps — saw  him  step  out  of  wagon  to  the  ground — didn't  see 
him  while  witness  was  on  platform  talking  to  Parish.  Wit- 
ness and  Falls  both  walked  up  to  prisoner.  Falls,  before  he 
laid  his  hands  on  him,  asked  prisoner  "are  you  the  fellow 
who  has  been  fussing  around  here  with  Frank?'  and  asked 
witness,  'What  all  this  fuss  was  about  V  He  laid  his  hand  on 
him  just  as  he  asked  him  to  come  around  to  the  light.  Falls 
knew  the  prisoner.  Witness  had  seen  prisoner  before  this 
time.  Parish  said  to  Falls  that  the  n^ro,  Phonse  Rhyne, 
had  called  him  a  son  of  a  bitch,  and  this  was  more  than  he 
could  take  from  any  negro.  Prisoner  was  in  hearing  dis- 
tance of  this  remark  from  where  he  was  when  witness  got  to 
him.  When  witness  and  Falls  went  around  to  prisoner,  he 
was  10  or  12  feet  from  the  wagon.  When  witness  last  saw 
prisoner  before  he  found  prisoner,  he  was  stepping  off  the 
wagon,  and  he  was  then  in  hearing  distance  of  the  remarks 
of  Falls — and  at  the  tree  he  was  in  heariug  distance,  unless 
the  machinery  prevented  him.  When  witness  went  around 
to  prisoner  he  was  standing  by  a  tree.  As  witness  and  Falls 
approached  from  the  house,  Parish  and  prisoner  were  quar- 
reling. The  fuss  ceased  when  Falls  started  up  the  platform. 
Falls,  with  his  left  hand,  caught  the  prisoner's  shoulder — 
laid  his  hand  on  his  shoulder — arm  rather.  Falls  weighed 
225  pounds  or  216  pounds — ^height  about  5  feet  11  inches, 
probably  six  feet — ^lie  was  fleshy — not  extra  active — ^he  was 
an  energetic  man — tended  to  a  great  deal  of  business." 
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We  have  quoted  the  entire  evidence  of  this  witness,  and 
while  there  was  some  other  witness  examined,  there  was 
nothing  new  elicited.  And  the  evidence  of  this  witness  may 
be  said  to  be  the  evidence  in  the  case.  There  was  a  witness 
who  testified  that  just  after  the  homicide  had  taken  plac^ 
some  one  ran  bv  him,  and  he  supposed  it  to  be  the  prisoner 
(it  was  dark),  saying  he  would  kill  him — that  he  would  cut 
his  guts  out.  And  while  such  evidence  might  possibly  be 
used  to  show  malice,  were  that  necessary,  it  is  not  seen  how 
it  can  be  evidence  of  premeditation  and  deliberation,  which 
is  the  point  upon  which  the  case  turns. 

Probably  one  of  the  most  difficult  things  that  presents  itself 
t<)  a  Judge  presiding  at  the  trial  of  an  important  case — ^a  capi- 
tal felonv — is  to  sav  whetlier  there  is  such  evidence  of  ffuilt 
(in  some  cases)  as  should  be  submitted  to  the  jury.  And  it 
is  with  reluctaiieo  that  this  Court,  after  the  Court  below  has 
submitted  the  matter  to  the  jiirv  and  they  have  found  a  ver- 
dict of  guilty,  holds  that  there  was  no  testimony,  or  no  such 
testimony  of  the  prisoner's  guilt  as  should  have  been  submit- 
ted to  the  jury.  But  we  find  that  this  Court,  in  the  discharge 
of  its  duty,  has  done  so  in  a  number  of  cases.  Of  the  more 
recent  eases  we  mny  name  State  v.  Miller,  112  N.  C,  886; 
State  r.  riionias,  118  X.  C,  1121;  State  v.  Wilcox,  Ibid, 
1181,  and  Slate  r.  Uragg,  122  X.  C,  1082.  These  were  all 
convictions  of  innrder  in  which  new  trials  were  granted  upon 
the  ground  that  the  evidence  was  not  sufficient  to  justify  the 
verdict  of  ffuiltv. 

The  law  is  fixed  by  the  statute,  that  the  killing  must  be 
wilful  and  that  it  nuist  be  done  upon  premeditation  and  with 
deliberation.  The  statute  of  1893  making  this  change  in  our 
criminal  law  ivS  a  very  important  one,  and,  like  all  new 
statutes  of  such  great  importance,  it  has  given  this  Court 
trouble  to  be  alwnyn  able  to  determine  its  meaning  and  to 
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make  a  proper  application  of  it  to  the  cases  in  which  it  is 
presented,  lixif  since  it  was  passed,  it  has  been  presented  in 
quite  a  number  of  cases  where  it  has  been  considered  and  con- 
strued by  this  Court.  It  therefore  becomes  our  duty  to  con- 
sider it  now  in  the  light  of  these  decisions  and  apply  it  to 
this  case. 

In  civil  case?,  where  the  issue  depends  upon  the  weight  of 
evidence  there  must  be  more  than  a  scintilla  of  evidence — 
"there  must  be  evidence  from  which  the  jury  might  reasonably 
come  to  the  conclusion  that  the  issue  was  proved." 
WiHowslcy  v.  Wasson,  71  X.  C,  451.  This  case  has  been 
cit-c^d  with  approval  in  Lyne  v.  Telegraph  Company,  123 
X.  C,  123 ;  Thomas  i\  Shooting  Club,  Ibid,  288 ;  Sp7*uill 
V,  Insurance  Company,  120  X.  C,  141,  and  many  other 
cases.  Til  is  being  the  nile  in  civil  cases,  it  must  be  at  least 
this  strong  in  State  cases,  where  the  issue  does  not  turn  upon 
the  weight  of  evidence,  but  where  it  must  be  proved  beyond 
a  reasonable  doubt. 

The  killing  with  a  deadly  weapon  being  proved  (not 
denied)  the  question  is,  was  this  killing  done  upon  premedi- 
tation and  with  deliberation  ?  or,  to  more  correctly  state  the 
question  presented,  is  there  any  evidence  "from  which  the 
jury  might  reasonably  come  to  the  conclusion"  beyond  a  rea- 
sonable doubt  that  this  homicide  was  committed  upon  delib- 
eration and  with  vremeditation? 

t. 

In  State  v.  Fuller,  where  the  act  of  1893  was  first  consid- 
ered by  this  Court-,  it  is  said :  "The  use  of  a  deadly  weapon 
does  not  ipso  facto  bring  the  killing  within  the  definition  of 
murder  perpetrated  by  means  of  poisoning,  lying  in  wait, 
imprisonment,  starving,  torture,  or  by  any  other  kind  of 
wilful,  deliberate  or  premeditated  killing."  "Probably  99 
out  of  every  100  homicides  are  caused  by  the  use  of  a  deadly 
weapon,  and  if  every  case  where  its  use  is  provoked  by  insult- 
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ing  language  (not  deemed  provocation  in  law)  which  is 
resented  with  fatal  result  on  the  spur  of  the  moment^  the 
offence  is  presumably  murder,  but  little  has  been  aooom- 
plished  by  the  legislative  attempt  to  classify  cases  which 
before  fell  within  the  definition  of  murder."  In  this  case, 
there  was  an  assault  and  battery,  deemed  in  law  provocation. 

It  is  next  considered  by  this  Court  in  the  case  of  State  t\ 
Norwood,  115  Is,  C,  789,  where  the  Court  uses  this  lan- 
guage: "In  order  to  convict  of  murder  in  the  first  degree 
....  it  was  necessary  that  the  State  should  show  that  the 
prisoner  deliberately  determined  to  take  the  child's  life." 

Murder  under  the  Act  of  1893  is  again  considered  in  State 
V.  Thomas,  118  N.  C,  1113,  where  it  is  said:  "In  order  to 
constitute  deliberation  and  premeditation,  something  more 
must  appear  than  the  prior  existence  of  malice,  or  the  pre- 
sumption of  malice  which  arises  from  the  use  of  a  deadly 
weapon.  Though  the  mental  process  may  require  but  a 
moment  of  thought,  it  must  be  shown,  so  as  to  satisfy  the 
jury  beyond  a  reasonable  doubt  that  the  prisoner  weighed 
and  balanced  the  subject  of  killing  in  his  mind  long  enough 
to  consider  the  reason  or  motive  which  impelled  him  to  the 
Act,  and  to  form  a  fixed  design  to  kill,  in  furtherance  of  sudi 
purpose  or  motive." 

In  State  v,  McCormac,  116  N.  C,  1033,  the  Act  of  ISO'S 
is  considered  and  the  Court  says:  "It  must  have  appeared 
in  some  aspect  of  the  evidence  that  the  accused  deliberately 
determined  to  kill  the  deceased  before  inflicting  the  wound, 
in  order  to  warrant  the  Judge  in  submitting  the  question  of 
his  guilt,  on  the  charge  of  murder  in  the  first  degree,  to  the 
jury."  The  same  doctrine  is  held  in  a  number  of  other  cases, 
but  these  are  sufficient  to  establish  the  rule. 

The  evidence  in  this  case  is  quoted  above,  and,  in  our  opin- 
ion, does  not  prove  or  tend  to  prove  that  the  killing  was  done 
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upon  premeditation  and  with  deliberation,  tested  by  the  rule, 
established  by  this  Court. 

The  prisoner  and  the  deceased  knew  each  other.  They 
were  friendly  so  far  as  appears  from  the  evidence,  until  the 
moment  of  the  homicide.  The  prisoner  was  lawfully  there — 
we  may  say  by  invitation,  as  the  deceased  seems  to  have  been 
the  owner  of  a  public  cotton  gin,  and  the  prisoner  was  the 
servant  of  one  of  his  customers  and  had  brought  a  load  of 
cotton  to  the  gin  of  the  deceased.  The  prisoner  and  Parish, 
an  employee  of  the  deceased,  got  into  a  fuss.  The  deceased 
went  from  his  dwelling  house  to  the  gin  house.  The  fuss 
between  Parish  and  the  prisoner  stopped  when  the  deceased 
got  there.  The  prisoner  left  the  platform  of  the  gin  house 
and  went  ten  or  twelve  feet  off  on  the  ground,  by  a  tree.  It 
was  dark.  The  deceased  and  Grissom,  an  employee  of 
deceased,  went  to  the  prisoner,  and  the  deceased  said  to  pris- 
oner, "Are  you  the  fellow  who  has  been  fussing  around  here 
with  Frank  Parish?"  (Cross  examination).  The  pris- 
oner made  no  answer,  the  deceased  repeated  the  question,  and 
as  he  did  so,  he  placed  his  hand  on  the  prisoner's  shoulder 
and  said,  come  around  to  the  light  and  tell  him  what  the  fuss 
was  about.  At  this  moment  the  fatal  stroke  was  made.  The 
prisoner  jumped  back  and  said  "Hands  off." 

Where  is  the  evidence  of  deliberation  and  premeditation? 
It  can  not  be  inferred  because  it  was  done  with  a  deadly 
weapon.  He  was  mad  but  not  with  deceased,  who  had 
seemed  to  be  his  friend  until  the  deceased  put  his  hand  upon 
him  and  said,  come  around  to  the  light  and  tell  me  what  this 
fuss  is  about  The  prisoner  being  mad,  it  seems  that  this 
assault  was  the  cause  of  the  impulse  and  the  fatal  blow.  To 
put  any  other  construction  upon  this  transaction  would  be 
unnatural,  unreasonable  and  unwarranted  by  the  evidence 
in  the  case. 
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It  was  contended  by  the  State  that  the  manner  in  which 
the  homicide  was  committed  afforded  sufficient  evidence  of 
deliberation  and  premeditation  to  justify  the  jury  in  finding 
a  verdict  of  murder  in  the  first  d^ree,  and  Stcde  v,  Dowden, 
118  N.  C,  1145,  is  cited  to  sustain  this  contention.  We  do 
not  think  so.  The  case  of  State  t\  Dowden,  is  easilv  distin- 
guished  from  this  case.  There,  Dowden  was  unknown  to  the 
deceased — ^liad  trone  upon  the  deceased's  engine  without  per- 
mission— ^was  a  trespasser — was  ordered  off  and  refused  to 
go — was  put  off  by  the  deceased,  but  he  did  not  give  the  fatal 
blow  at  that  moment.  After  the  prisoner  got  on  the  ground 
he  claimed  to  have  dropped  his  hat,  and  asked  the  deceased 
to  hold  his  lantern  so  he  could  find  his  hat,  which  the  deceased 
did,  when  the  prisoner  picked  up  his  hat,  the  deceased  turned 
around,  and  the  prisoner  shot  him  in  the  back.  The  simple 
statement  of  the  facts  makes  the  distinction  between  that  case 
and  this  so  apparent,  that  we  will  not  discuss  it. 

After  a  full  consideration  of  this  case  we  are  compelled  to 
order  a  new  trial  for  the  reason  that  we  are  of  the  opinion 
there  is  no  evidence  to  support  a  verdict  for  murder  in  the 
first  degree. 

Now  trial. 

Clark,  J.,  dissenting.  This  case  was  tried  by  a  careful 
and  a  painstaking  Judge  and  by  a  jury  that  was  unexception- 
able to  the  prisoner,  for  no  objection  was  taken  by  him  to  any 
one  of  them.  The  charge  as  to  the  distinction  between  mur- 
der in  the  first  degree  and  murder  in  the  second  d^ree,  was 
very  clear  and  explicit,  and  the  jury  could  not  have  misunder- 
stood it  and  it  is  not  even  alleged  that  they  were  misled. 
Though  the  Judge  thought  there  was  sufficient  evidence  to 
submit  the  case  to  the  jury  upon  the  phase  of  murder  in  the 
first  degree  and  the  twelve  jurors  were  each  of  opinion  that 
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the  prisoner  beyond  a  reasonable  doubt  was  guilty  of  murder 
in  the  first  d^ree  as  explained  by  the  Court,  we  are  asked 
to  overrule  both  Judge  and  jury.  It  should  be  a  very  plain 
case  that  would  justify  such  interference  with  the  province  of 
the  jury  and  with  the  ordinary  course  of  justice. 

The  Act  of  1893  divided  murder  into  the  Ist  and  2nd 
degrees,  a  very  proper  step,  if  it  can  be  admissible  for  the 
Court  to  approve — since  it  has  no  right  to  disapprove — ^legis- 
lative action.  There  was  nothing  on  the  face  of  the  Act 
transferring  to  murder  in  the  second  degree  the  presumption 
of  malice  aforethought,  which  by  an  unbroken  line  of  deci- 
sions from  the  earliest  times  arose  (State  v.  Rollins j  113 
N.  C,  722)  upon  the  killing  being  shown  to  have  been  done 
with  a  deadly  weapon,  but  this  Court  in  State  v.  Fuller,  114 
If .  C,  885  held  that  it  was  transferred  and  having  reiterated 
it  since,  we  must  take  it  now  as  settled.  These  decisions, 
however,  also  hold  that  no  particular  length  of  time  is  neces- 
sary to  constitute  "premeditation."  In  State  v.  Thomas, 
118  1^.  C,  1113,  it  is  said  that  to  constitute  the  "premedi- 
tation" necessary  to  constitute  murder  in  the  first  degree  "the 
mental  process  may  require  but  a  moment  of  thought."  In 
State  i\  Dowden,  118  X.  C,  1145,  which  very  nearly  resem-* 
bles  this  case  in  the  facts,  it  is  said  "The  law  does  not  lay 
down  any  rule  as  to  the  time  which  must  elapse  between  the 
moment  when  the  person  premeditates,  or  comes  to  the  deter- 
mination in  his  own  mind  to  kill  another  person,  and  the 
moment  when  he  does  the  killing,  as  a  test.  It  is  not  a 
question  of  time In  determining  the  question  of  delib- 
eration and  premeditation,  it  is  competent  for  the  jury  to  take 
into  their  consideration  the  conduct  of  the  prisoner,  before 
and  after,  as  well  as  at  the  time  of  the  homicide,  and  all  the 
circumstances  connected  with  it." 

In  State  v,  Norwood,  115  N.  C,  879,  it  is  said,  that  the 
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jury  may  find  premeditation  no  matter  'Tiow  soon  after 
resolving  to  do  so"  the  killing  is  done.  This  language  ia 
approved  in  State  v.  McCormac,  116  N.  C,  1033,  the  Court 
holding  that  as  evidence  of  premeditation  the  jury  might  con- 
sider "the  want  of  provocation ;  the  preparation  of  a  weapon, 
and  that  there  was  no  quarreling  just  before  the  killing'^ — 
the  identical  evidence  that  is  present  in  the  case  at  bar — 
and  the  Court  adds  that  it  is  "such  attendant  circumstances 
which  throw  light  upon  the  question  (of  premeditation) 
rather  than  a  computation  of  the  time  intervening  between 
the  formation  and  execution  of  the  purpose."  In  State  v. 
Covington,  117  IS*.  C,  at  page  862,  it  is  said,  "It  is  imma- 
terial in  determining  the  degree  of  murder  how  soon  after 
resolving  to  kill  the  prisoner  carried  his  purpose  into  execu- 
tion." If  a  person  goes  out  into  the  street  and  without  prov- 
ocation coolly  walks  up  to  another  and  stabs  him  and  then 
flees,  surely  this  is  murder  in  the  first  degree  for  the  jury 
is  justified  in  believing  "from  the  circumstances  before  and 
after"  State  v.  Doxoden,  supra,  that  the  killing  was  delib- 
erate. In  the  case  at  bar,  the  prisoner  had  been  having  a 
high  quarrel  with  one  of  deceased's  employees ;  the  deceased 
came  up  and  reproved  his  employee ;  the  prisoner  went  down 
the  steps  a  few  feet  and  stood  in  the  dark  with  his  knife  open 
and  the  deceased,  the  owner  of  the  gin,  went  down  the  steps 
and  up  to  the  prisoner  and  asked  him  in  a  mild  manner  what 
the  trouble  was,  the  prisoner  made  no  response,  the  deceased 
then  gently,  not  in  a  rude  manner,  laid  his  hand  on  the  pris- 
oner's ann  and  asked  him  to  come  round  to  the  light  and  tell 
him  what  the  fuss  was  about,  whereupon  with  his  open  knife, 
the  prisoner  stabbed  the  deceased  in  the  abdomen,  and  ran 
off  crying  out  loudly  "I'll  kill  him — ^I'll  cut  his  guts  out." 
He  fled  from  justice  and  when  sought  by  the  sheriff  attempted 
to  escape  by  a  back  door  and  only  stopped  after  being  shot 
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at.  The  killing  could  not  justly  be  ascribed  to  the  kind 
speech  of  the  deceased  or  his  gently  laying  his  hand  on  pris- 
oner's shoulder.  His  standing  there  in  the  dark  with  an 
open  knife,  his  refusing  to  answer  when  first  spoken  to,  his 
killing  without  any  provocation  and  his  immediately  running 
off  shouting,  "Pll  kill  him — I'll  cut  his  guts  out,"  and  his 
subsequent  flight  from  justice,  were  all  calculated  to  satisfy 
the  jury  that  the  "devil  was  in  him"  and  that  while  standing 
there  in  the  dark,  brooding  over  his  late  quarrel  and  with  his 
open  knife  in  his  hand,  he  determined  to  kill  whoever 
approached  him.  In  accordance  with  the  above  precedents 
this  was  ample  time  to  make  it  premeditation  and  justified 
their  verdict. 

The  declaration  of  the  prisoner  was  also  in  evidence  that 
he  opened  the  knife  in  his  pocket.  This,  if  believed  by  the 
jury,  might  well  have  been  considered  by  them  as  evidence  of 
deliberation  and  a  determination  to  slay  the  deceased,  for  the 
knife  in  that  case  could  not  have  been  opened  without  pre- 
meditation and  a  formed  intention  to  take  the  deceased  at  a 
disadvantage.  The  stabbing  was  not  on  a  sudden  impulse, 
at  least  there  was  evidence  for  the  jury  tending  to  prove 
that  it  was  premeditated. 

From  the  report  of  the  Attorney  General  to  Congress  it 
appear  that  in  the  last  dozen  years  the  numher  of  homicides 
in  the  United  States  has  suddenly  risen  from  4,000  to  10,500 
per  annum  and  for  the  vast  slaughter  represented  by  the  last 
figure,  in  round  numbers  100  were  convicted  of  murder  by 
the  Courts  and  240  were  executed  by  lynch  law — ^that  grow- 
ing blot  upon  our  civilization.  In  this  State,  from  the  offi- 
cial "Criminal  Statistics"  on  an  average  there  are  150  capital 
offences  per  annum,  for  which  on  an  average  2  are  executed 
by  law  and  4  are  lynched,  though  doubtless  all  the  lynchings 
are  not  reported.  In  1894  the  Attorney  General's  report  shows 
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8  lynched  and  2  legal  exciitions,  and  tlie  next  year  2  were 
Ivnched,  and  no  execution  bv  law. 

LjTich  law,  evil  that  it  is,  is  a  protest  of  society  against  the 
utter  inefficiency  of  the  Courts  as  above  shown  to  protect  the 
public  against  murder.  It  is  an  evidence  that  society  under 
that  first  of  laws,  the  right  of  self  preservation,  is  endeavor- 
ing to  protect  itself  when  the  costly  machinery  of  Courts  has 
failed  of  the  object  of  its  creation  so  far  as  homicide  is  con- 
cerned. The  wisest  course  is  not  to  suppress  the  facts  but 
to  probe  tlie  evil  and  remove  the  cause. 

This  inefficiencv  of  the  Courts  is  chieflv  due  to  the  failure 
to  adapt  legislation  as  to  murder  trials  to  their  changed  sur- 
roundings in  other  respects.  When,  as  at  common  law,  a 
prisoner  on  trial  for  murder  was  not  allowed  the  benefit  of 
coimsel  or  to  have  witnesses  summoned  on  his  own  behalf  or 
to  cross-examine  those  summoned  for  the  prosecution,  the 
humanity  of  the  judges  to  '*even  up"  matters  invented  the 
disparity  of  challenges  whereby  the  State  is  allowed  only  four 
peremptory  challenges,  while  the  prisoner  has  23  without 
assigning  cause,  and  an  unlimited  number,  of  course,  if  he 
can  show  cause.  Now  that  the  prisoner  has  the  benefit  of 
counsel,  the  right  to  have  the  compulsory  attendance  of  wit- 
nesses on  his  own  behalf  and  to  cross-exiamine  the  State's 
witnesses,  and  even  to  be  a  witness  in  his  own  behalf,  if  he 
wishes  (and  freed  from  comment  if  he  does  not)  the  reten- 
tion of  the  enormous  disparity  of  peremptory  challenges  (23) 
in  his  favor  enables  him  to  "run"  for  some  one  man  on  the 
venire  who  is  his  friend  or  the  friend  of  his  counsel,  or 
opposed  to  capital  punishment.  Further,  the  prisoner  must 
be  proved  guilty  beyond  a  reasonable  doubt  and  the  donbt  of 
one  juror  defeats  conviction.  Besides,  the  prisoner  can 
except  to  any  ruling  or  charge  of  the  Court,  but  the  Solici- 
tor for  the  State  can  not,  and  there  are  other  discriminations 
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in  behalf  of  the  prisoner  and  against  the  State.  The  result 
is  that  the  gravest  and  most  flagrant  murder  can  rarely  be 
punished  if  the  prisoner  or  liis  friends  have  means  to  engage 
able  and  influential  counsel  who  can  utilize  the  overwhelming 
advantage  given  the  prisoner  in  trials  for  murder.  Attorney 
Generals  Davidson,  Osborne  and  Walser  have  in  their  reports 
called  attention  to  this  evil  and  recommended  a  reform  so  as 
to  give  the  State  a  fair  trial  in  such  cases.  The  practical 
eiFect  of  our  prasent  system  is  that  a  mxirder,  however  fla- 
grant, if  tlie  prisoner  or  his  friends  have  money  entails 
merely  a  sliarp  fine  upon  the  slayer,  imposed  for  the  bene- 
fit of  some  influential  and  able  lawyer  in  the  way  of  a  fee — 
it  is  merely  this  and  nothing  more.  The  heavy  expense  of 
the  trial  all  falls  upon  the  defenceless  public  with  the 
increased  insecurity  of  human  life  resulting  from  easy  acquit- 
tals. An  ideal  trial  is  one  in  which  the  innocent  has  noth- 
ing to  fear  and  the  guilty  but  little  to  hope.  In  our  murder 
trials  happily  we  fulfill  the  first  condition  but  are  exceed- 
ingly far  from  the  latter. 

It  is  true  that  this  disparity  of  challenges  and  other  disr 
criminations  which  prevent  the  State  having  a  fair  showing 
can  only  be  corrected  by  legislation  (and  many  States  are 
doing  it),  but  the  Courts  knowing  the  overwhelming  disad- 
vantages under  which  the  State  already  labors  in  attempting 
to  protect  society  aijainst  murderers  and  the  increase  of 
lynching?  caused  by  the  inability  of  the  Courts  to  do  this, 
should  l)e  slow  to  increase  the  inefficiencv  of  the  Courts  with 
the  increase  of  the  evil  sure  to  result  therefrom,  by  taking  a 
case  from  the  jury  who,  upon  the  evidence  and  upon  a 
charge  in  accordance  even  with  State  v.  Fuller,  has  found 
that  beyond  any  reasonable  doubt,  in  the  mind  of  any  juror, 
the  prisoner  slew  the  deceased  with  premeditation  and  malice 
aforetliought. 
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MoNTGOMEaY,  J.,  conciirring.  In  the  case  of  St<Ue  v. 
Gadberry,  117  K  C,  p.  811,  (in  which  the  statute  of  1893, 
dividing  the  crime  of  murder  into  two  degrees  was  under 
consideration)  Judge  Avery,  in  his  concurring  opinion,  said : 
"We  are  not  acting  as  arbitrators  nor  as  citizens  susceptible  to 
the  influence  of  public  indignation  naturally  aroused  by  such 
conduct  as  is  attributed  to  the  prisoner,  but  as  a  Court  sup- 
posed to  hold  the  scales  of  justice  too  high  to  be  shaken  in 
our  purpose,  by  even  our  own  abhorrence  of  cruelty."  These 
words  of  the  eminent  Judge  truly  characterize  the  thought 
and  purpose  of  the  ideal  Judge  and  every  judicial  officer 
should  in  the  discharge  of  his  public  duties  strive  to  conform 
to  the  ideal.  The  recital  by  the  witnesses  of  the  circum- 
stances connected  with  the  slaying  of  the  deceased  by  the 
prisoner,  and  the  excitement  naturally  produced  thereby,  I 
think,  led  the  Judge  into  an  error;  and  that  being  so  it  is 
my  duty  as  a  member  of  this  Court  to  say  so  r^ardless  of  any 
temporary  clamor. 

By  Chapter  85  of  The  Laws  of  1893,  murder  was  divided 
into  two  degrees— murder  in  the  first  degree  and  murder  in 
the  second  degree.  Murder  in  the  first  degree,  to  be  punished 
with  death,  is  described  in  the  first  Section  of  the  Act  in  the 
following  words:  "All  murder  which  shall  be  perpetrated 
by  means  of  poison,  lying-in-wait,  imprisonment,  starving, 
torture,  or  by  any  other  kind  of  wilful,  deliberate  and  pre- 
meditated killing,  or  which  shall  be  committed  in  the  perpe- 
tration or  attempt  to  perpetrate  any  arson,  rape,  robbery, 
burglary  or  other  felony  shall  be  deemed  to  be  murder  in  the 
first  degree  and  shall  be  to  be  punished  with  death." 

The  contention  of  the  State  is  that  the  prisoner  killed  the 
deceased,  not  by  any  of  the  means  or  under  the  circumstances 
mentioned  in  Section  1  of  the  Act,  but  that  he  killed  him  in 
a  manner  and  with  a  purpose  wilful,  deliberate  and  premed- 
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itated ;  that  the  intent  of  the  prisoner  was  not  formed  simul- 
taneously with  the  act  of  killing,  upon  the  sudden  impulse  of 
the  moment  and  at  the  time  when  the  deceased  placed  his  hand 
upon  the  prisoner's  shoulder.  The  following  is  the  evidence 
recited  from  the  case  on  appeal :  "William  Grissom :  Was 
present  when  Tom  Falls  was  stabbed ;  saw  defendant  there. 
On  the  way  to  supper  that  night  I  heard  two  persons  fussing ; 
heard  defendant  tell  Frank  Parish  that  he  would  land  him  in 
hell  in  two  minutes  if  he  fooled  with  him.  Witness  went  on 
from  the  store  to  supper  at  Falls'  home ;  went  in  and  started 
to  prepare  for  supper.  They  got  louder.  Then  witness 
went  out  on  the  steps ;  was  standing  listening  to  the  fuss.  By 
this  time  Miss  Bertha  Falls  went  in  and  told  her  father  about 
two  persons  fussing  out  there.  Her  father  was  Tom  Falls; 
he  came  out  and  as  he  passed  witness  he  stopped  for  a  moment 
and  walked  on.  Witness  went  with  him.  Went  to  the  gin 
house,  about  25  yards  from  the  dwelling  house — ^just  across 
the  road.  As  Falls  started  up  the  steps  of  the  platform 
defendant  was  standing  on  the  platf onn.  Defendant  stepped 
off  into  the  wagon  and  from  there  to  the  ground.  Falls  went 
up  the  steps  and  asked  Frank  Parish  what  the  fuss  was 
about.  Frank  said  that  the  negro  had  called  him  a  son 
of  a  bitch — that  that  was  more  than  he  could  take  from  any 
negro.  Mr.  Falls  told  Frank  to  shut  up  and  go. back  to  his 
work,  there  wasn't  any  use  of  that. 

It  was  Falls'  ^n  house  and  Parish  was  working  for  Falls. 
Falls  then  went  down  the  steps,  round  the  wagon  to  where 
defendant  was.  Falls  said,  "Are  you  the  man  that  has  been 
fussing  here  with  Frank  Parish  ?  and  said  this  a  second  time. 
Defendant  made  no  answer  to  first  question  nor  the  second 
question.  As  Falls  asked  him  a  second  time  he  laid  his  left 
hand  on  defendant's  right  shoulder  or  arm  and  asked  him  to 
come  round  to  the  light,  he  wanted  to  find  out  what  all  this 
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fuss  was  about.  Just  then  the  defendant  stabbed  him  and 
jumped  back  and  said  "hands  off."  Defendant  then  jumped 
back  two  or  three  feet.  Mr.  Falls  turned  to  me  and  said  Tie 
has  stabbed  me  and  he  has  ruined  me  and  he  ought  not  to 
have  done  it.'  As  Falls  spoke  this  to  witness,  defendant  ran 
and  Falls  turned  and  went  into  his  house.  Witness  left  him 
and  phoned  for  a  doctor.  Witness  was  within  about  two  feet 
of  deceased  when  he  walked  to  defendant.  Defendant  didn't 
open  the  knife  after  Falls  got  there;  he  didn't  put  his  hand 
in  his  pocket ;  from  the  time  he  got  off  the  platform  till  Falls 
was  stabbed  wa*s  about  five  minutes.  Falls  spoke  to  defend- 
ant in  a  kind  way.  Falls  laid  his  hand  on  defendant  just  to 
ask  him  to  go  around  to  the  light,  there  was  no  rudeness  about 
it.  Witness  saw  defendant  no  more  that  night.  When  Mr. 
Falls  w^ent  on  the  platform  his  manner  was  gentle;  asked 
Frank  what  the  fuss  was  about  and  Frank  said  the  negro  had 
called  him  a  son  of  a  bitch  and  this  was  more  than  he  could 
take.  It  occurred  the  17th  of  November,  1898,  between 
6  and  7  o'clock  in  the  afternoon.  Falls  lived  three  days 
after  that.  On  cross  examination  witness  stated  that  he 
went  on  the  platform  witli  Falls  and  went  back  with  him 
when  he  went  from  the  platform  to  where  defendant  was. 
Witness  saw  defendant  jump  off  the  platform  into  a  wagon 
when  Falls  started  up  the  steps,  saw  him  step  out  of  the 
w^agon  to  the  ground ;  didn't  see  him  while  witness  was  on  the 
platform  talking  to  Parish.  Witness  and  Falls  both  walked 
up  to  defendant.  Falls,  before  laving  his  hand  on  defendant 
asked  him  "Are  you  the  fellow  who  has  been  fussing  around 
here  with  Frank,"  and  he  asked  "What  is  all  this  fuss  about, 
come  round  to  the  light  and  tell  me  what  you  are  fussing 
about."  He  laid  his  hand  on  him  just  as  he  asked  him  to 
come  round  to  the  light.  Falls  knew  the  defendant.  Wit- 
ness has  seen  defendant  before  this  time.     Parish  said  to 
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Falls  that  the  negro  Ehyne  had  called  him  a  son  of  a  bitch 
and  this  was  more  than  he  could  take  from  any  negro. 
Defendant  was  in  hearing  distance  of  this  remark  from  where 
he  was  when  witness  got  to  him.  When  witness  and  Falls 
went  to  defendant  he  was  10  or  12  feet  from  the  wagon. 
Where  witness  last  saw  defendant  before  he  found  him,  was 
when  he  was  stepping  off  the  wagon,  and  he  was  then  in 
hearing  distance  of  the  remark  of  Parish  and  at  the  tree  he 
was  in  hearing  distance  unless  the  machinery  prevented  him. 
When  witness  went  to  defendant  he  was  standing  by  a  tree. 
As  witness  and  Falls  approached  from  the  house  Parish  and 
defendant  were  quarreling.  The  fuss  ceased  when  Mr.  Falls 
started  up  the  platform.  Mr.  Falls  with  his  left  hand  caught 
the  defendant's  shoulder — ^laid  his  hand  on  his  shoulder — 
arm  rather.  Falls  weighed  225  pounds  or  215,  about  5  feet 
high,  11  inches — probably  six  feet.  He  was  fleshy,  not  very 
active — he  was  an  energetic  man — tended  to  a  great  deal  of 
business. 

W.  Z.  Ferguson  testified  that  on  the  17th  of  November 
witness  was  at  home  10  minutes  after  8  o'clock ;  he  was  30  or 
40  yards  from  the  platform  when  the  fighting  took  place,  not 
there  when  the  quarrel  started;  heard  quarreling,  sounded 
like  it  was  in  gin  house,  but  never  saw  Falls  when  he  went 
down.  Witness  learned  that  niffht  that  Falls  was  cut.  A 
short  time  before  that  somebody  came  running  by  the  wagon 
where  witness  was,  about  three  minutes  before  witness  heard 
ladies  screaming — not  over  three  minutes  and  as  much  as  one 
minute.  Witness  could  not  tell  who  it  was  running,  but 
thought  it  was  a  negro.  He  was  coming  from  towards  the 
gin  house ;  heard  him  say  "I'll  kill  him,  I'll  cut  his  guts  out, 
damn  him,"  and  a  good  many  other  words  which  witness 
could  not  understand.  He  went  on  by  the  wagon  and  wit- 
ness heard  him  doAvn  the  road — heard  his  steps  and  his 
124—55 


866  IN  THE  SUPREME  COURT.  [124 


State  v.  Rhyne. 


voice  for  50  or  100  yards.  Cross-examined :  Witness  knows 
defendant,  never  saw  him  there  that  evening  before  the  boy 
or  man  ran  by  witness.  Witness  had  been  there  not  over  10 
minutes.  Defendant  was  working  for  Boyd.  Defendant 
said,  "I'll  kill'him" — words  of  that  kind  witness  understood. 
He  was  in  a  trot  or  run ;  he  moved  by  witness ;  he  said  "I'll 
kill  him,  I'll  cut  his  guts  out."  Witness  heard  quarreling; 
didn't  know  who  was  quarreling;  only  a  few  minutes  before 
he  had  heard  quarreling.  Parish  was  cursing  somebody, 
witness  couldn't  tell  who;  don't  think  the  cursing  was  as 
much  as  five  minutes  before  the  running. 

Bruce  Falls :  Was  there  the  night  of  the  I7th  of  Novem- 
ber with  Mr.  Ferguson.  Witness  heard  some  cursing;  was 
all  he  heard  and  saw  a  man  running;  was  all  he  saw;  he  was 
going  from  the  gin ;  he  passed  in  5  or  6  feet.  He  said  "I'll 
cut  your  guts  out;  I'll  kill  him,  damn  him."  Witness 
couldn't  tell  who  it  was.  Never  saw  Mr.  Falls  as  he  went 
back  to  the  house.  Witness  was  going  home  from  Gastonia. 
Before  M-itness  got  to  the  gin  house  he  heard  cursing  for  2  or 
3  minutes.  Stopped  at  the  store  and  got  mail.  Cross-exam- 
ination :  Something  like  .50  yards  before  witness  got  to  gin 
house.  He  lieard  quarreling.  Witness  thought  one  of  them 
was  Parish;  heard  cursing  and  thought  two  different  men 
were  doing  it;  witness'  wagon  was  25  or  30  yards  from  the 
gin  when  the  man  ran  by  the  wagon.  It  was  about  5  min- 
utes from  the  time  cursing  stopped  till  the  negro  came  by, 
but  didn't  know  at  tlie  time  who  it  was  that  passed  wagon. 

Dr.  Sloan :  Saw  Tom  Falls  after  he  was  cut,  one-half  or 
tliree  quarters  of  an  hour  after  he  was  cut.  He  was  cut  in 
the  left  side  in  the  bowels,  3  inches  below  the  naval.  Witness 
examined  the  wound.  He  had  a  stab  wound  of  the  large 
bowels — the  descending;  had  gone  through  both  sides  of  the 
bowels ;  it  had  not  touched  the  back  wall :  deceased  was  fleshv. 
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The  blade  was  in  my  opinion  between  3  and  4  inches  in  length 
— ^possibly  not  so  large.  Deceased  died  on  Sunday  following. 
He  died  of  peritonitis  caused  by  that  wound.  The  wound  was 
a  mortal  stab.  Cross-examined :  The  wound  could  have  been 
made  by  a  smaller  or  larger  knife.  Deceased's  abdomen  was 
pretty  thick — a  good  deal  of  fat. 

J.  L.  Ealls:  Was  present  when  defendant  was  arrested 
in  Rutherford  County.  It  was  the  following  Tuesday  after 
deceased  was  cut  on  Thursday  before.  Defendant  was  in  a 
negro's  house ;  he  was  in  a  dwelling  house ;  defendant  ran  out 
the  back  door  and  pulled  the  door  after  him.  Mr.  Jones  shot 
twice  after  him.  After  he  got  around  the  garden  fence  he 
came  by  witness.  Followed  him  over  half  a  mile  before  they 
caught  him.  Knife  shown  witness  and  he  says  it  looks  like 
knife  defendant  had.  Defendant  said  that  the  knife  they 
had  was  the  knife  with  which  he  stabbed  Mr.  Falls.  Defend- 
ant said  he  opened  the  knife  in  his  pocket  after  Falls  put  his 
hand  on  him.  Mr.  Jones  kept  the  knife.  Took  that  and 
what  monev  he  had.  The  knife  shown  witness  has  a  blade 
three  and  ;ne-half  inches  long. 

It  will  be  seen  that  not  a  particle  of  the  evidence  tended 
in  the  least,  to  show  that  the  prisoner  had  any  feeling  of 
malice  or  even  of  unkindness  toward  the  deceased  until  the 
fatal  stab  was  inflicted.  The  prisoner  had  been  in  a  quarrel 
it  is  true,  with  another  man — Mr.  Parish — an  employee  of 
the  deceased,  but  the  deceased  had  taken  no  part  in  it;  and 
surely  that  is  not  evidence  of  malice  against  the  deceased  on 
the  part  of  the  prisoner.  When  the  deceased  came  upon  the 
scene  the  prisoner  stepped  from  the  platform  into  the  wagon 
and  from  the  wagon  to  the  ground.  In  a  short  time — a  few 
moments — the  deceased  walked  down  the  steps  of  the  plat- 
form and  around  the  wagon  and  about  ten  or  twelve  feet  off 
saw  the  prisoner  standing  near  a  tree.     He  approached  him 


868  IN  THE  SUPEEME  COURT.  [124 

6TATE  V.    KhYNE. 

in  the  darkness  with  Grissom  and  another  employee  close 
upon  his  heels — ^two  feet  behind.  The  deceased  laid  his  hand 
on  the  shoulder  of  the  prisoner  and  said  "Are  you  the  fellow 
has  been  fussing  around  here  with  Frank?"  and  further 
"what  is  all  this  fuss  about  ?  Come  round  to  the  light  and 
tell  me  what  you  are  fussing  about."  The  deceased  laid  his 
hand  on  the  prisoner  just  as  he  told  him  to  come  round  to  the 
light.  I  know  that  the  witness  Grissom  said  the  manner  of 
the  deceased  was  kind ;  but  it  is  plain  from  the  surrounding 
circumstances  that  his  manner  was  commanding.  The 
deceased  knew  the  prisoner;  he  had  been  told  about  the 
quarrel  between  Parish  and  the  prisoner,  and  his  language 
at  the  time  of  coming  up  with  the  prisoner  meant  nothing 
unless  it  meant  a  reproach  and  contempt  for  him  and  the 
determination  to  compel  a  submission  of  the  quarrel  to  his 
judgment  if  not  more.  The  conduct  of  the  deceased  was  in 
law  an  assault  upon  the  prisoner.  According  to  the  rules 
which  govern  human  life  in  our  stage  of  civilization  nothing 
is,  or  can  be,  more  offensive  to  the  average  person  than  hav- 
ing the  hands  of  another  person  laid  upon  him  and  being  told 
at  the  same  time  to  do  or  not  to  do  a  particular  thing.  And. 
the  law  is  of  universal  application  and  makes  no  distinction 
between  persons.  It  is  simply  idle  to  attempt  to  draw  any 
analogy  between  this  case  and  the  case  where  one  person 
should  walk  up  to  another,  without  a  word  of  warning  or 
threat,  and  kill  that  other  in  a  public  street  or  place.  In  that 
ca?e  the  inference  would  be  irresistible  that  the  purpose  to 
kill  had  been  formed  before  the  assailant  had  met  his  victim. 
Here  the  prisoner  was  looked  for  by  the  deceased  and  the 
assault  made  upon  the  prisoner. 

It  is  clear  then  that  there  was  no  malice  by  the  prisoner 
toward  the  deceased  at  any  time  except  that  which  arose  in 
law  from  the  killing,  and  that  there  was  no  premeditation 
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to  kill  and  that  the  purpose  to  kill  arose  simultaneously  with 
the  assault  made  upon  the  prisoner. 

We  have  now  to  examine  the  conduct  of  the  prisoner  after 
the  killing.  It  is  enough  to  remark  on  the  question  of  the 
flight  of  the  prisoner  that  such  a  course  might  be  evidence  of 
the  prisoner's  guilt  of  crime,  but  it  was  no  evidence  of  the 
degree  of  the  crime  he  had  committed.  If  the  language  of 
the  prisoner  as  he  ran  off  had  been  used  before  he  stabbed 
the  deceased  it  would  of  course  have  been  evidence  both  of 
malice  and  of  premeditation;  but  used  afterwards  it  tended 
to  show  nothing  except  that  either  he  did  not  think  he  had 
killed  the  deceased  or  that  he  intended  to  do  so  in  the  future. 
The  evidence  concerning  the  time  when  the  prisoner  opened 
the  knife  is  conflicting.  Grissom  said  "Defendant  did  not 
open  the  knife  after  Falls  got  there ;  he  did  not  put  his  hands 
in  his  pocket."  According  to  the  evidence  of  one  of  the  wit- 
nesses the  prisoner  said  when  he  was  arrested  that  he  opened 
the  knife  in  his  pocket  after  Falls  put  his  hand  on  him.  If 
the  prisoner  had  his  knife  open  in  his  hands  before  the 
deceased  came  up  with  him  standing  under  the  tree  it  can  not 
be  contended  that  he  had  opened  it  for  the  purpose  of  stab- 
bing the  deceased  for  the  reasons  already  given;  and  if  he 
opened  the  knife  as  he  said  he  did,  after  the  deceased  laid 
his  hands  on  him,  then  the  opening  of  the  knife  and  the 
stabbing  of  the  defendant  was  simultaneous  with  the  assault 
on  the  prisoner  and  in  neither  view  was  there  evidence  going 
to  show  that  the  prisoner  stabbed  the  deceased  with  premedi- 
tation  and  deliberation. 

The  case  of  State  v,  Dowden,  118  N.  C,  1145,  has  been 
referred  to  as  a  case  very  much  resembling  this.  If  that  case 
resembles  this  in  any  respect  it  is  very  clearly  distinguishable. 
There  were  method  and  artifice  on  the  part  of  the  prisoner 
in  that  case;  there  was  a  motive — anger — ^because  he  was 
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required  to  get  off  the  engine ;  the  time  was  selected  by  the 
prisoner  to  shoot  the  deceased — ^when  his  back  was  turned. 
All  such  circumstances  are  lacking  in  this  case.  For  the 
reasons  set  out  in  this  opinion  I  think  there  was  no  evidence 
going  to  show  that  the  prisoner  was  guilty  of  murder  in  the 
first  degree,  and  I  must  concur  in  the  opinion  of  the  Court. 

Douglas,  J.,  concurring.  I  am  unwilling  to  rest  under 
the  charge  that  the  increase  of  lynchings  is  caiosed  by  the 
inability  of  the  Courts  to  protect  society  from  murderers.  In 
the  first  place  I  do  not  think  there  has  been  any  increase  of 
lynching  in  this  State,  where  it  has  always  been  extremely 
rare ;  and  even  if  our  Courts  were  inefficient,  which  I  emphat- 
ically deny,  I  do  not  see  how  our  alleged  laxity  should 
increase  lynchings  in  other  States  without  having  any  effect 
in  our  own.  Such  suggestions  do  great  injustice  to  our  State 
and  may  do  great  harm  by  encouraging  the  very  outrages 
they  profess  to  denounce.  In  any  event  they  tend  to  weaken, 
especially  when  coming  from  such  a  source,  the  respect  of  the 
people  for  the  administration  of  justice,  which  is  the  founda- 
tion of  social  order.  I  feel  safe  in  saying  that  the  Courts  of 
this  State  are  fully  competent  to  protect  our  citizens,  and 
able  to  do  so  without  denying  to  anyone  the  equal  protec- 
tion of  the  law.  The  temple  of  justice  contains  no  altar  of 
sacrifice,  nor  do  the  people  of  North  Carolina  demand  a 
scapegoat  for  the  sins  of  the  ten  thousand  murderers  through 
out  the  country. 

We  are  told  that  wealthy  men  who  have  money  enough  to 
retain  able  counsel  are  rarely  convicted  of  murder.  Are  they 
ever  lynched?  If  they  are  never  lynched,  then  lynch  law 
can  in  no  sense  be  regarded  as  a  protest  against  their 
acquittal. 

It  is  always  a  matter  of  regret  that  a  Judge  should  ever 
feel  it  his  duty  to  go  outside  the  record  in  defending  the 
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opinion  of  the  Court ;  but  when  his  action  is  questioned  in  a 
manner  that  he  can  not  ignore,  his  silence  may  be  construed 
into  an  apparent  acquiescence  that  may  tend  to  bring  into 
disrepute  the  tribunals  of  justice  and  the  laws  of  the  land. 

Feeling  as  I  do,  more  I  do  not  wish  to  say,  less  I  could  not 
say.     I  concur  in  the  opinion  of  the  Court. 


STATE  V.  JOHN  A.  DICKSON.  R.  K.  PRESNELL,  JOHN  GARRI- 
SON, T.  J.  GILLIAM,  SAM  HUFFMAN,  AND  N.  L.  BEACH, 
Commissioners  of  the  Town  of  Morganton. 

(Decided  May  10,  1899). 

Indictment — Town  Commissioners — Repair  of  Streets. 

1.  One  of  the  principal  duties  of  a  municipal  corporation  is  the  proper 

maintenance  of  its  streets,  and  for  a  neglect  of  this  duty  the  cor- 
poration is  liable  in  damages. 

2.  It  is  a  general  rule,  that  all  public  officers,  with  some  few  well  rec- 

ognized exceptions  are  liable  to  indictment  for  neglect  of  duty. 

Indictment  against  the  Town  Commissioners  of  Morgan- 
ton  for  failing  to  keep  a  public  street  of  the  town  in  proper 
repair,  tried  before  L.  L.  Oreen,  J,,  at  Fall  Term,  1898,  of 
the  Superior  Court  of  Burke  County. 

The  indictment  was  as  follows : 

The  State  of  North  Carolina — ^Bureie  County. 
Superior  Court,  Fall  Term,  1898. 

The  jurors  for  the  State  upon  their  oaths  present,  that 
John  A.  Dickson,  R.  K.  Presnell,  John  Garrison,  T.  J.  Gil- 
liam, Sam  Huffman,  and  N.  L.  Beach,  Commissioners  of  the 
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town  of  Morganton,  late  of  the  County  of  Burke,  on  the  Ist 
day  of  May,  in  the  year  of  our  Lord,  one  thousand,  eight 
hundred  and  ninety-seven,  with  force  and  arms  at  and  in  the 
county  aforesaid,  unlawfully  and  wilfully  did  fail,  refuse 
and  neglect  to  have  the  road  leading  from  the  depot  to  Huntr 
ling  Creek  worked  out  and  kept  in  proper  repair.  The  same 
being  a  public  road  or  street  and  within  the  corporate  limits 
of  the  town  of  Morganton,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  State. 

I.  F.  Spainhoub, 

Solicitor. 

The  defendants  moved  to  quash  the  bill — ^which  motion  was 
allowed  by  the  Court,  and  the  Solicitor  appealed. 

Mr.  Zeh.  Y.  Waiser,   Attorney   General,    for   the    State 
(appellant). 
Mr.  8.  J.  Ervin,  for  defendant 

Douglas,  J.  This  is  a  criminal  action  founded  upon  a 
bill  of  indictment  charging  that  the  defendants  "Commis- 
sioners of  the  town  of  Morganton,"  on  the  first  day  of  May, 
1897,  "unlawfully  and  wilfully  did  fail,  refuse  and  neglect 
to  have  the  road  leading  from  the  depot  to  Hunting  Creek 
worked  out  and  kept  in  proper  repair,  the  same  being  a  pub- 
lic road  or  street  and  within  the  corporate  limits  of  the  town 
of  Morganton." 

The  defendants  moved  to  quash  the  bill,  which  motion 
was  granted,  and  the  State  appealed. 

The  ground  of  the  motion  does  not  appear  in  the  record; 
but  is  thus  stated  in  the  brief  of  defendants'  counsel:  "The 
indictment  does  not  charge  any  criminal  offence.     It  was  not 
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the  duty  of  the  defendants  to  work  the  stre 
of  which  they  were  Commissioners,  nor  does 
vide  that  they  shall  have  the  same  worked, 
discharged  when  they  provide  for  keeping  i 
the  streets  of  the  town." 

We  are  aware  that  there  are  many  cases 
stance  that  it  is  not  the  duty  of  the  Town  Coi 
Bonallv  to  work  the  streets  and  that  an  indict 
must  distinctly  state  the  neglect  or  violatioi 
duty ;  but  we  do  not  understand  these  cases  t 
is  BO  duty  whatever  imposed  upon  such  office 
public  streets  in  such  reasonable  repair  as 
the  public  safety  and  convenience.     Sectioi 
Code  provides  that  "They  shall  provide  for  1 
repair  the  streets  and  bridges  in  the  town,  ii 
to  the  extent  they  may  deem  best." 

Surely  this  Section  imposes  some  duty  i 
repair  of  streets,  and  while  it  allows  a  wi 
do  not  think  that  such  discretion  extends  to 
of  the  duty  imposed.     We  know  that  one 
duties  of  a  municipal  corporation  is  the  pr 
of  its  streets,  and  for  a  neglect  of  this  duty 
liable    in    damages.     This    is    well    settle 
reaffirmed  at  this  term  of  the  Court  in  D 
Raleigh.     Large  sums  of  money  are  ann 
taxes  and  appropriated  to  the  maintenance 
of  the  public  streets.     Can  it  be  possible 
responsible  municipal  offices  and  disbursi 
public  money,  have  no  legal  duties  whatso^ 
them  by  virtue  of  their  office ;  or  if  haviuj 
they  are  in  no  way  responsible  for  their 
ance  ?     It  is  a  general  rule  that  all  public 
few  well  recognized  exceptions,  are  liable 
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neglect  of  duty.  Bishop's  Criminal  Law,  Section  459,  says : 
"xVny  act  or  omission  in  disobedience  of  official  duty,  by 
one  who  has  accepted  public  office,  is,  when  of  public  concern, 
in  general  punishable  as  a  crime."  Mecham  Pub.  Off.,  Sec- 
tion 1022,  1025;  Throop  Pub.  Off.,  Sections  865,  856;  19 
Am.  and  Eng.  Enc.  of  Law,  502 ;  State  v.  Hatch,  116  IT.  C, 
1003. 

As  we  are  of  the  opinion  that  it  is  the  duty  of  municipal 
officers  to  cause  the  public  streets  to  be  kept  in  proper  repair, 
we  see  no  reason  why  thev  should  not  be  held  criminally  lia- 
ble  for  its  neglect  as  for  the  neglect  of  any  other  public  duty. 

We  think  the  indictment  sufficiently  describes  the  offence 
as  neglecting  to  keep  a  public  street  in  proper  repair.  What 
is  proper  repair  would  depend  largely  upon  circumstances, 
such  as  the  size  of  the  town  and  its  available  funds,  the  char- 
acter and  location  of  the  street  and  the  amount  of  travel 
thereon ;  but  that  question  is  not  now  before  us. 

As  we  see  no  reason  why  Town  Commissioners  should  be 
exempt  from  the  general  responsibility  of  public  officers,  the 
judgment  of  the  Court  below  quashing  the  indictment  must 
be  reversed. 

Reversed. 
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Per  Curiam  orders  in  the  following  cases : 

Cutler  v.  Cutler,  from  Beaufort.  Warren  for  plain- 
tiff; Small  and  Nicholson  for  defendant  Motion  for  new 
trial  for  newly  discovered  evidence  allowed. 

Collins  v,  Pettitt,  from  Halifax.  Travis  for  plaintiff ; 
Hill  and  Dunn  for  defendant.     Petition  to  rehear  dismissed. 

Barber  v.  Buffaloe,  from  Northampton.  Dunn  for 
plaintiff;  Peebles  for  defendant.  Judgment  below  affirmed, 
by  consent. 

Willlams  v.  Scott,  from  Warren.  Pittman  &  Kerr  for 
plaintiff ;  Cook  &  Green  for  defendant.     Affirmed. 

Buffaloe  v.  Burgwyn,  from  Northampton.  MacBae  & 
Day  for  plaintiff;  Peebles  for  defendant.  Appeal  dis- 
missed. 

Whitford  v.  Railroad,  from  Craven.  Simmons,  Pou  & 
Ward  for  plaintiff;  Clarke  for  defendant.     Affirmed. 

Jones  v.  Dixon,  from  Craven.  A.  D.  Ward  for  plaintiff. 
.T'^ismissed  for  failure  to  print  record. 

Shelburn  v.  Joynbr,  from  Pitt.  Jarvis  for  plaintiff; 
Moore  for  defendant.     Affirmed. 

State  r.  Orrell,  from  Guliford.  Attorney  General  for 
State :  Staples  for  defendant.  Dismissed  for  failure  to  print 
record. 

Banking  Co.  v.  City  of  Burlington.  Winston  &  Ful- 
ler for  plaintiff;  Bynum  and  McLean  for  defendant. 
Affirmed. 

Taylor  v.  Bogers^  from  Granville.  Graham  for  plain- 
tiff ;  Edwards  &  Eoyster  for  defendant.     Affirmed. 
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TiioLLiiifGER  V.  Railboad^  from  Alamance.  C.  M.  Bua- 
bee  for  plaintiff ;  A.  B.  Andrews,  Jr.,  for  defendant  Modem 
of  plaintiff  to  reinstate  appeal  denied. 

McGhee  v.  Breedlove,  from  Crranville.  Batchelor  and 
Edwards  &  Royster  for  defendant.  Motion  to  docket  and 
dismiss  plaintiff's  appeal  allowed. 

State  v.  Pugii^  from  Sampson.  Attorney  G^ene^al  for 
State ;  Kerr  for  defendant     New  trial. 

Machine  Co.i;.  Boggan,  from  Anson.  Bennett  for  plain- 
tiff;  Lockhart  for  defendant.     AflSrmed. 

Slocomb  V,  Williams^  from  Cumberland.  Cook  for 
plaintiff;  Ray  for  defendant.  Defendant's  appeal  dis- 
missed'. 

Douglas  v.  Cagle,  from  Montgomery.  Douglas  for 
pluinliff:  Rush  for  defendant.  Dismissed  for  failure  to 
print  record. 

DuLA  V.  TuGMAN,  from  Wilkes.  No  counsel  appearing, 
dismissed  for  failure  to  prosecute  appeal. 

Cowi.Es  V,  Councils,  from  Watauga,  Barber  and  Lovill 
&  Fleieher  for  plaintiff;  Councill  for  defendant     Affirmed. 

WiNEBARGEB  V,  TiANEY,  from  CaldwcU.  Wakefield  for 
defendant.     Affirmed. 

Ferguson  v.  Robinson,  from  Union.  Jerome  for  plain- 
tiff ;  Redwine  for  defendant.  Dismissed  for  failure  to  print 
record. 

Wilson  v,  Wilson,  from  Rutherford.  Eaver,  McBrayer 
and  Gallert  for  plaintiff ;  M.  H.  Justice  for  defendant  Con- 
sent judgment  awarding  new  trial. 

Davis  v.  Long,  from  Swain.  Ferguson  for  plaintiff. 
Affirmed. 


RLFRED  MOORE  m  JAMES  IREDELL, 

REVOLUTIONARY  PATRIOTS,  AND  ASSOCIATE  JUSTICES  OF  THE 
SUPREME  COURT  OF  THE  UNITED  STATES. 


AN  ADDRESS   DELIVERED,   IN    PRESENTING  THEIR  PORTRAITS  TO 

THE  SUPREME  COURT  OF  NORTH  CAROLINA  ON  BEHALF 

OF  THE  NORTH  CAROLINA  SOCIETY  OF  THE  SONS 

OF  THE  REVOLUTION,  APRIL  29,  1899. 

By  JUNIUS  DAVIS,   Esq., 

A  MKMBBR  OF  THB  SOCIBTT. 


At  the  annual  meeting  of  the  North  Carolina  Society  of 
the  Sons  of  the  Revolution,  held  in  the  City  of  Raleigh  on 
November  15,  1898,  the  following  preamble  and  resolutions 
were  adopted : 

**  Whereas,  Alfred  Moore  and  James  Iredell,  of  North  Carolina,  were 
prominent  patriots  during  the  War  of  the  Revolution — Moore  in  mili- 
tary and  Iredell  in  civil  stations ; 

"  And  Whereas,  After  the  return  of  peace,  the  talents  and  patriot- 
ism of  these  distinguished  jurists  were  recognized  by  appointment  to 
the  Bench  of  the  Supreme  Court  of  the  United  States,  in  which  high 
tribunal  they  did  honor  to  North  Carolina  and  the  country  at  large ; 

**  Therefore  he  it  resolved.  By  the  North  Carolina  Society  of  the 
Sons  of  the  Revolution,  That  oil  portraits  of  the  said  Moore  and  Ire- 
dell be  painted  at  the  expense  of  this  Society  for  presentation  to  the 
Supreme  Court  of  North  Carolina. 

'*  Be  it  further  resolved.  That  Junius  Davis.  Esq.,  of  this  Society,  be 
invited  to  formally  present  the  said  portraits  to  the  North  Carolina 
Supreme  Court  on  behalf  of  the  Society,  at  such  time  as  the  committee 
hereafter  named  shall  designate. 

"  And  be  it  further  resolved.  That  the  Board  of  Managers  of  this 
Society  shall  forthwith  appoint  a  committee  to  carry  into  effect  these 
resolutions,  the  said  committee  having  full  power  to  act  for  the  Society." 


IN  THE  SUPREME  COURT, 

APRIL  29,  1899. 


The  speaker  was  introduced  by  Mr.  Thomas  S.  Ke 
Vice  President  of  the  Society. 

Mr.  Davis: 

May  it  please  you,  the  Chief  Justice  and  Justices  o\ 
Supreme   Court:     At  the  request  of  the  North   Can 
Society  of  the  Sons  of  the  Revolution,  of  which  I  am  a  r. 
ber,  I  have  the  pleasure  and  honor  of  presenting  to  you 
trait-s  of  two  of  the  ablest  and  most  distinguished  jurir 
Xorth  Carolina,  Alfred  Moore  and  James  Iredell.     Il 
brilliant  and  goodly  assembly  which  has  been  gathered  1 
and   into  which   thev   are   introduced:       Ruffin,  the   \ 
expoimder  of  the  law,  whether  common,  commercial,  e: 
or  ex)nstitutional ;  the  illustrious  and  talented  Gaston ; 
scholarly  Murphy ;  Taylor,  Daniel,  Hall ;  Pearson,  pr ; 
nent  in  the  common  law ;  and  others,  all  great  lawyeri . 
even   into   such   company   may   they   enter   as   peers, 
proud  front,  with  lofty  dignity,  and  a  serene  confider  : 
their  own  splendid  abilities.     As  we  recall  the  name 
fame  of  the  mighty  giants  of  the  law  whose  shades  no\' 
down  upon  us  from  these  walls,  an  involuntary  feeli  i 
wonder  is  excited  in  us  that  no  one  of  them  whose    i 
have  reached  throughout  this  broad  land,  and,  echoing    • 
the  wide  ocean  in  the  courts  of  England,  have  comm  : 
respect  there,  should  have  been  called  to  sit  in  that  i 
tribunal  which  administers  the  laws  of  this  Great  I  ; 
lie.     And  vet  so  it  is,  that,  onlv  at  the  birth  of  that  < 
a  century  ago,  has  a  son  of  North  Carolina  been  h(  i 
with  a  seat  upon  the  Supreme  Bench  of  the  United  5  [ 
Looking  back  over  that  one  hundred  years,  what  a 
spect  is  before  us !     In  every  department  of  art,  scien<  i 
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industry,  in  the  art  of  war  and  in  the  arts  of  peace,  what 
vast  progress,  what  rapid  strides  have  been  made;  and  in  no 
science  has  there  been  greater  or  broader  prc^ess  than  in 
the  science  of  the  law.  When  Moore  and  Iredell  came  to 
the  bar,  the  law  was  in  its  infancy,  a  vast  unexplored  field, 
with  but  a  few  well  known  landmarks  to  guide  the  toiling 
student  on  his  wav.  Now  that  field  is  covered  with  a  multi- 
tude  of  roads,  ever  branching  out  and  crossing  and  inter- 
secting and  bisecting  and  overlapping  each  other,  until  the 
whole  is  one  tangled  maze  through  which  the  brethren 
wander  with  dizzy  brain  and  imcertain  step.  Whether  the 
benefit  to  the  world  at  large  has  been  equal  to  the  progress, 
is  a  question  some  cynics  have  asked,  but  which  I  will  not 
attempt  to  answer.  In  that  day  a  copy  of  Coke,  Bacon, 
Hawkins,  a  few  stray  volumes  of  Reports,  perhaps  thje 
ancient  Plowden,  or  Dyer,  or  Coke,  a  strong  luminous  intel- 
lect, hard  common  sense,  and  what  my  Lord  Kenyon  called 
"the  reason  of  the  thing,"  were  all  the  weapons  of  the  well- 
equipped  lawyer.  There  were  no  Encyclopedias,  no  Codes, 
no  State  Reports,  but  precious  little  home-made  Statute 
Law,  and  no  '"case  lawyers."  Only  strong  men  could  suc- 
ceed, and  as  a  rule  only  strong  men  came  to  the  bar.  The 
lawyers  of  that  day  were  not  only  laborious  students,  zeal- 
ous and  diligent  in  the  pursuit  of  knowledge,  but  they  were 
also  the  leaders  of  the  people.  More  than  all  others,  they 
moulded  and  directed  public  sentiment  into  that  current 
which  finally  swept  on  to  the  creation  of  these  United  States- 
The  prominent  part  which  they  were  to  take  in  the  Revolu- 
tion was  foreseen  by  Burke,  who  in  a  speech  before  Parlia- 
ment in  1775,  referring  to  the  Colonies,  declared:  "In  no 
country  perhaps  in  the  world  is  law  so  general  a  study.  The 
greater  number  of  the  Deputies  sent  to  the  Congress  were 
lawyers.  *  *  *  I  have  been  told  by  an  eminent 
bookseller  that  in  no  branch  of  his  business,  after  tracts  of 
public  devotion,  were  so  many  books  as  those  on  the  Law 
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exported  to  the  Colonies.       *       *       *       j  hear  that  t 
have  sold  nearly  as  many  of  Blackstone's  Commentaries! 
America  as  in  England.       *       *       *       xhis  study  ren(: 
men  acute,  inquisitive,  dexterous,"  prompt  in  attack,  rei 
in  defense,  full  of  resourc>es."     However,  there  were  a: 
things  in  which  the  judges  and  lawyers  of  that  day  in 
wise  differed  from  those  of  the  present  time,  notably  in 
antagonism  which    always    prevails    when    opinions    di 
Eor,  in  1783,  we  find  Iredell  writing  to  his  wife  in  rey 
to  one  of  his  cases :     ^^I  think  the  proceedings  are  irreg 
and  may  be  set  aside,  but  there  is  no  risking  the  plai ; 
things  with  our  Judges." 

But  before  JMoore  and  Iredell,  even  as  thev  came  to 
bar,  was  already  looming  up  the  black  shadow  of  the  coi  i 
Hevolution.     In   the   dark   and   weary   days   of  gloom 
trouble,  misery  and  woe,  through  which  our  people  passe  : 
their  first  struggle  for  liberty  and  independence,  they 
their  duty  well  as  men  and  patriots,  the  one  in  the    i 
and  the  other  in  the  halls  of  council. 

It  is  impossible  for  us  of  this  generation  to  realize  t< 
full  the  conditions  which  confronted  our  ancestors.     ' 
had  been  taught  to  look  up  to  England  as  a  child  t 
mother,  to  love  and  reverence,  to  fear  and  obey  her.      i 
was  the  most  powerful  nation  in  the  world,  with  a  s    • 
army,   a  mighty  navy,   and  vast   resources.     The   Col   : 
were  without  money,  without  arms,  without  soldiers, 
out  ships,  and  without  friends.     There  was  no  quart    • 
the  globe  to  whicli  they  could  look  with  any  hope  for  s 
assistance.     But  there  was  no  looking  backward,  no  si 
ing  from  the  ed^e  of  peril,  no  fear  or  hesitation  to  "f 
the  sleeping  sword  of  war"  with  the  men  of  that  day, 
stern,  high,  steady  resolve  to  achieve  that  independei 
which   they   had    pledged   ^^their   lives,   their   fortunes 
their  sacred  honor."     And,  among  those  who  carried 
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selves  as  true  men  in  that  great  conflict,  history  tells  us  that 
Alfred  ^Foore  and  James  Iredell  were  prominent. 

ALFRED  MOOBE. 

Alfred  Moore  was  bom  in  the  countj^  of  Brunswick  on 
the  21st  May,  1755.  He  was  the  son  of  Judge  Maurice 
Moore,  whose  wife  was  Anne  Grange.  He  came  from  a  line 
(>i  men  who  had  WTitten  their  names  upon  the  history  of 
the  Old  World  and  of  the  New\  He  was  a  lineal  descend- 
ant of  that  Roger  Moore  who  was  one  of  the  leaders  of  the 
Irish  rebellion  of  1641,  and  who,  Hume  says,  "first  formed 
the  project  of  expelling  the  English  and  asserting  the  inde- 
pendence of  his  native  country.''  James  Moore,  by  some 
accounts  the  son  and  by  others  the  grandson  of  Roger  Moore, 
had  emigrated  to  the  Barbadoes  prior  to  the  accession  of 
Charlos  II.  to  the  tliroiiC;  and  from  there  he  came  to  South 
Carolina  with  Sir  John  Yeamans,  whose  daughter  he  mar- 
ried, and  settled  near  Charleston,  in  the  famous  Goose  Creek 
settl(Muent  in  lierkclcv  Precinct. 

It  was  a  singular  destiny  which  brought  about  this  alliance 
and  mingled  in  it?^  otTspring  the  blood  of  the  Irish  rebel  with 
that  of  tho  English  Cavalier.  Sir  John  Yeamans  was  the 
son  of  Robert  Yeamans,  who  was  High  Sheriff  of  Bristol  in 
1643,  when  that  city  was  beseiged  by  the  army  of  the  Par- 
liament under  Lord  Fairfax.  So  devoted  to  the  cause  of 
Charles  was  Robert  Yeamans,  and  so  sturdily  and  bravely 
did  ho  bear  himself  in  the  defence  of  that  city,  that  upon  its 
capture,  Fairfax  in  his  wraht,  hanged  him  offhand  in  the 
street  opposite  his  dwelling. 

The  Barbadoes  had  been  an  asvlum  for  both  Cavaliers 
and  Roundheads,  who,  weari^^d  of  the  strife  and  persecution 
of  the  civil  war,  sought  peace  and  rest  in  a  distant  land,  and 
here  came  John  Yeamans.  He  was  one  of  the  thirteen  gen- 
tlemen of  that  colony  who  were  knighted  by  Charles,  when  he 
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came  to  his  own  again,  for  their  sufferings  and  sacrifices  in 
the  Royal  cause.  He  was  also,  in  January,  1665,  made 
Governor  by  the  Lords  Proprietors,  of  the  "Comity  of  Clar- 
endon," afterwards  the  Province  of  South  Carolina,  stretch- 
ing west  from  the  Atlantic  to  those  unknown  waters  called 
the  Southern  Seas  and  south  to  the  Spanish  possessions  in 
Florida;  and  was  also  a  Lieutenant  General.  In  May, 
1671,  he  was  created  a  Landgrave  and  given  twelve  thousand 
acres  of  land ;  and,  in  the  same  year,  for  a  second  time  was 
made  Governor.  He  carried  with  him  to  the  Ashley  his 
negro  slaves,  and,  according  to  Bancroft,  was  the  first  to 
introduce  negro  slavery  into  the  Colonies. 

James  Moore  was  a  bold,  adventurous  man,  of  high  spirit, 
unflinching  courage  and  strong  mind,  and  he  soon  became  a 
leader  of  men.  He  was  Governor  of  South  Carolina  in 
1700;  and,  when  succeeded  in  that  office  by  Sir  Nathaniel 
Johnson,  in  1703,  he  was  appointed  Attorney  General  of 
the  Province.  His  eldest  son,  James  Moore,  was  also  Gov- 
ernor of  South  Carolina,  in  1720.  He  was  one  of  the  ablest 
soldiers  of  the  Province,  and  had  greatly  distinguished  him- 
self in  the  wars  with  the  Spanish  and  Indians.  When  the 
Tuscaroras,  having  recovercd  from  their  defeat  by  Barn- 
well, were  again  carrying  the  torch  and  tomahawk  through 
the  unprotected  settlements  of  Xorth  Carolina,  in  1712,  and 
Governor  Pollock  called  upon  South  Carolina  for  aid,  James 
Moore,  the  second,  was  selected  to  lead  the  men  from  South 
Carolina.  With  him,  as  an  officer,  went  his  younger 
brother,  Maurice,  to  whom  we  owe  the  first  permanent  set- 
tlement of  the  Cape  Fear  country.  Traversing  this  region 
on  his  toilsome  march  to  the  Xeuse,  and  seeing  the  beauty 
of  the  land,  the  fertility  of  the  soil,  and  the  commercial 
advantages  of  the  river  and  harbor,  it  is  reasonable  to  pre- 
sume that  he  then  and  there  conceived  the  project  which  he 
afterwards  successfully  carried  out.  Lingering  in  North 
Carolina,  a  few  years  after  the  return  of   his    brother    to 
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Charleston,  long  enough  to  marry  one  of  her  fair  daughters^ 
he  returned  to  Charleston,  and  gathering  about  him  the  fam- 
ilies of  all  of  his  brothers  and  sisters  (except  his  elder 
brother,  James),  and  many  of  his  friends,  about  the  year 
1723,  for  history  leaves  the  exact  time  uncertain,  he  again 
struck  into  the  wilderness,  and  settled  them  at  and  around 
Old  Brunswick,  on  the  west  side  of  the  Cape  Fear  river, 
about  thirteen  miles  below  Wilmington.  And  this  was  the 
first  permanent  settlement  of  the  Cape  Fear  r^ion. 

His  two  sons,  Maurice  and  James,  were  eminent  and  dis- 
tinguished men  and  ardent  patriots.  Maurice  was  one  of 
the  three  Judges  of  the  Province  at  the  breaking  out  of  the 
Revolution,  and  was  "a  learned  jurist,  an  astute  advocate, 
and  a  keen-sighted  statesman."  James  was  a  soldier  and 
"considered  the  first  military  genius  of  the  Province."  He 
was  Colonel  of  the  First  North  Carolina  Continental  Regi- 
ment in  September,  1775,  and  Brigadier  General  in  March, 
1776.  .  Upon  the  departure  of  Lee  for  the  North,  in  the 
summer  of  1776,  he  was  appointed  by  Congress  Commander- 
in-Chief  of  the  Southern  Department.  But  a  few  months 
after,  however,  his  health  failed,  and  he  died  in  Wilming- 
ton on  the  15th  of  January,  1777 ;  and,  on  the  same  day,  in 
the  same  house,  died  his  brother  Maurice,  both  "in  the 
prime  of  life  and  in  the  meridian  of  their  fame  and  useful- 
ness." 

In  1764,  while  yet  a  youth,  Alfred  Moore  was  sent  to 
Boston  to  complete  his  education.  Judge  Taylor  says  that 
"on  the  arrival  of  the  British  troops  there,  in  1768,  he 
attracted  the  notice  of  a  Captain  Fordyce,  a  man  of  fine 
taste  and  acquirements,  who  became  much  attached  to  the 
youth,  and  offered  to  procure  him  an  Ensigncy  in  the  army. 
This  he  declined,  but  under  the  instructions  of  his  friend, 
he  learned  the  elements  of  military  science,  and  furnished 
himself  with  a  variety  of  knowledge  which  highly  qualified 
him  for  that  stormy  period  in  which  he  was  destined  to  live." 
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On  September  1,  1775,  while  not  yet  of  age,  he  was 
appointed  a  Captain  in  the  First  North  Carolina  Begiment, 
commanded  by  his  uncle,  James  Moore.  After  participatr 
ing  in  the  short  but  brilliant  campaign,  which  resulted  in  the 
total  defeat  and  destruction  of  McDonald's  Royalist  High- 
landers at  Moore's  Creek,  in  February,  1776,  his  regiment, 
then  commanded  by  his  brother-in-law.  Colonel  Francis 
Nash  (Colonel  James  Moore  having  been  appointed  Briga- 
dier General  in  the  Continental  line),  was  ordered  to 
Charleston  to  assist  in  the  defence  of  that  city  against  the 
threatened  attack  of  the  British  under  Sir  Henry  Clinton 
and  Lord  Comwallis.  With  his  company  he  bore  his  part 
in  that  memorable  attack  on  Fort  Moultrie  in  June,  1776, 
when  the  North  Carolinians  behaved  with  such  gallantry  as 
to  draw  from  Charles  Lee  the  eulc^um:  "I  know  not 
which  corps  I  have  the  greatest  reason  to  be  pleased  with, 
Muhlenburg's  Virginians,  or  the  North  Carolina  troops — 
they  are  both  equally  alert,  zealous  and  spirited."  And 
what  higher  testimony  to  the  valor  of  the  North  Carolinians 
could  we  have  than  this,  when  a  Virginian  reckons  them  as 
equal  to  the  best  r^ment  Virginia  had  sent  to  the  field! 
After  the  repulse  of  the  British  at  Charleston,  Moore's  regi- 
ment was  camped  at  Wilmington,  where  it  was  put  through 
a  rigid  system  of  drill  and  discipline  which  gave  it  the  eflS- 
ciency  that  distinguished  it  in  the  later  Northern  campaigns. 
In  March,  1777,  the  regiment  was  ordered  North  to  join 
Washington,  who  was  then  retreating  through  New  Jersey 
and  in  great  straits.  Captain  Moore  did  not  accompany  his 
regiment,  for  he  had  been  compelled  by  the  misfortunes  and 
necessities  of  his  family  to  resign  his  commission  on  the 
8th  of  March,  1777.  His  brother  Maurice,  a  lieutenant  in 
his  r^ment,  had  but  recently  been  killed,  his  father  had 
died,  and  the  utterly  disordered  and  defenceless  condition 
of  the  country  around  Wilmington  commanded  his  presence 
at  home.     But,  though  no  longer  in  the  Continental  line^  he 
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still  kept  the  field,  and  enrolling  himself  in  the  militia 
became  an  active  and  zealous  partisan.  With  a  few  raw  but 
restless  spirits  he  made  himself  such  a  thorn  in  the  side  of 
the  British  at  Wilmington  that  Major  Craig,  in  command 
there,  sent  a  detachment  to  his  plantation,  which  plundered 
his  house,  burned  all  the  buildings  on  the  place,  carried 
away  all  his  stock  and  left  him  utterly  penniless  and  desti- 
tute. But  his  lofty  courage  and  ardent  patriotism  were 
unshaken  by  these  trials,  and  he  continued  to  lose  no  oppor- 
tunity  to  harass  his  enemy  whenever  an  opportunity 
afforded.  Jud^e  Taylor  tells  us  that  Major  Craig  made 
every  effort  to  kill  or  capture  him,  and,  failing  in  both,  sent 
him  an  offer  to  retsore  his  property  and  give  him  anmesty 
if  he  would  only  return  to  his  plantation  and  take  no  further 
active  part  in  the  war.  But  this  offer  was  spumed  by  him, 
and  his  efforts  in  the  cause  of  freedom  and  independence 
were  never  relaxed  until  the  final  triumph. 

The  close  of  the  war  found  him  ruined  in  fortune  and 
estate.  His  plantation  was  a  waste,  his  slaves  scattered  and 
stolen,  he  himself  without  resources  or  money,  his  family 
almost  destitute  of  food  and  clothing.  His  condition  was 
indeed  deplorable.  He  had,  prior  to  the  breaking  out  of  the 
war,  studied  law  under  his  illustrious  father.  I  have  seen  it 
stated  that  he  was  appointed  Attorney  Greneral  of  the  State 
before  he  had  obtained  a  license  to  practice  law,  but  this  is  a 
mistake,  for  in  the  minutes  of  the  County  Court  of  New 
Hanover,  April  Term,  1775,  I  have  seen  the  record  of  his 
producing  a  license  to  practice  law  in  the  inferior  courts  of 
the  State  and  taking  the  usual  oath  required.  It  is  certain, 
however,  that  if  he  had  ever  had  any  practice  at  the  bar  it 
was  but  very  limited  and  of  very  short  duration. 

At  the  June  Term,  1782,  of  the  Court  for  the  Hillsboro 
District,  in  the  absence  of  the  Attorney  Gteneral,  "the 
Court,"  tx)  use  the  words  of  Judge  Williams,  "got  the  favor 
of  Colonel  Alfred  Moore  to  officiate  as    attorney    for    the 
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State,  and  without  whose  assistance,  which  the  Court 
experienced  in  a  very  essential  manner,  they  could  not  have 
carried  on  the" business  of  the  Court."  There  were  many 
important  criminal  cases  at  this  term,  and  seven  capital  con- 
victions, for  burglary,  high  treason,  etc. 

In  1782,  the  General  Assembly  of  North  Carolina,  in 
grateful  remembrance  of  his  distinguished  services,  and  in 
some  part  to  compensate  him  for  his  losses  and  unselfish 
patriotism,  recognizing  his  eminent  abilities,  appointed  him 
Attorney  General  of  the  State  to  succeed  Iredell,  who  had 
just  resigned.  We  are  told  that  the  salary  of  the  first  two 
years  of  his  office  was  paid  in  homespun  and  provisions. 
Think  upon  it  a  moment,  your  Honors,  what  would  be  the 
consternation,  the  utter  misery  of  the  present  Attorney  Gen- 
eral, if  such  legal  tender  were  proffered  him  for  his  salary! 
To  a  weak  man,  the  high  position  to  which  Alfred  Moore 
had  been  called  at  the  very  outset  of  his  career  as  a  lawyer, 
would  have  been  but  a  quicksand  and  a  pitfall.  But  he 
was  anything  but  weak.  Judge  Taylor  tells  us  that  he  had 
a  mind  of  uncommon  strength  and  a  quickness  of  intellectual 
digestion  that  enabled  him  to  master  any  science  he  strove 
to  acquire.  He  was  small  in  stature,  scarce  five  feet  four 
inches  in  height,  neat  in  dress,  graceful  in  manner,  but  frail 
in  body.  He  had  a  dark,  singularly  piercing  eye,  a  clear 
sonorous  voice,  and  those  rare  gifts  of  oratory  that  are  bom 
with  a  man  and  not  acquired.  Swift  was  his  model,  and  his 
language  was  always,  plain,  concise  and  pointed.  A  keen 
sense  of  humor,  a  brilliant  wit,  a  biting  tongue,  a  masterful 
logic,  made  him  an  adversary  at  the  bar  to  be  feared.  Judge 
Murphy,  in  his  address  before  the  societies  of  the  Univer- 
sity, says:  "Two  individuals  who  received  their  education 
during  the  war  were  destined  to  keep  alive  the  remnant  of 
our  literature,  and  prepare  the  public  mind  for  the  estab- 
lishment of  this  University.  They  were  William  R.  Davie 
and  Alfred  Moore.     Each  of  them  had  endeared  himself  to 


888  APPEm)IX. 


his  country  by  taking  an  active  part  in  the  latter  scenes  of 
the  war ;  and,  when  public  order  was  restored  and  the  courts 
of  justice  were  opened,  they  appeared  at  the  bar,  where 
they  quickly  rose  to  eminence,  and  for  many  years  shone 
like  meteors  in  North  Carolina,  *  *  *  Davie  took 
Bolingbroke     for     his   model;    and    Moore,     Dean    Swift. 

*  *  *  Public  opinion  was  divided  upon  the  ques- 
tion as  to  whether  Moore  or   Davie   excelled    at   the    bar. 

*  *  *  Davie  is  certainly  to  be  ranked  among  the 
first  orators,  and  his  rival,  Moore,  among  the  first  advocates, 
which  the  American  nation  has  produced." 

In  1790,  indignant  at  what  he  considered  an  unconstitu- 
tional infringement  upon  his  rights  by  the  creation  of  the 
office  of  Solicitor  General,  and  being  worn  and  exhausted  by 
the  constant  and  arduous  toil  and  labor  entailed  upon  him 
by  a  large  practice,  he  resigned  his  office;  and,  virtually 
abandoning  his  practice,  retired  to  his  plantation.  He  was 
a  Federalist  in  politics;  and,  in  1795,  was  defeated  for  the 
Senate  of  the  United  States  by  one  vote.  In  1798,  he  was 
elected  one  of  the  Judges  of  the  State  and  took  his  seat  upon 
the  bench.  In  delivering  the  opinion  in  State  v.  Bama  Jer- 
nigan,  3  Murphy,  12,  Chief  Justice  Taylor  pays  high  tri- 
bute to  his  character  and  ability :  "The  very  question,  how- 
ever, before  us,  has  been  decided  in  the  case  of  State  r. 
Hall,  in  1799,  by  a  judge  whose  opinions  on  every  subject, 
but  particularly  on  this,  merit  the  highest  respect.  Judge 
Moore  was  appointed  Attorney  General  a  very  short  time 
after  this  act  of  assembly  was  passed,  and  discharged  for  a 
series  of  years  the  arduous  duties  of  that  office  in  a  manner 
which  commanded  the  admiration  and  gratitude  of  his  con- 
temporaries. *  *  *  His  profound  knowledge  of  the 
criminal  law  was  kept  in  continual  exercise  by  a  most 
varied  and  extensive  practice  at  a  period  when  the  passions 
of  men  had  not  yet  subsided  from  the  ferment  of  a  civil  war, 
and  every  grade  of  crime  incident  to  an  unsettled  society 
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made  continual  demands  upon  his  acuteness.  No  one  ever 
doubted  his  learning  and  penetration;  or  that,  while  he 
enforced  the  law  with  an  enlightened  vigilance  and  untiring 
zeal,  his  energy  was  seasoned  with  humanity,  leaving  the 
innocent  nothing  to  fear  and  the  guilty  but  little  to  hope. 
The  opinion  of  such  a  man,  delivered  on  an  occasion  the 
most  solemn  on  which  a  judge  could  act — ^when  doubt  in  him 
would  have  been  life  to  the  prisoner — assumes  the  authority 
of  a  cotemporary  exposition  of  the  statute,  and  can  not  but 
confirm  me  in  the  sentiments  I  have  expressed." 

In  this  connection,  I  am  reminded  of  a  tradition  that  I 
heard  from  some  of  the  seniors  of  the  bar  when  I  was  first 
admitted  to  it.  About  the  year  1816,  there  was  a  band  of 
robbers  and  outlaws  operating  chiefly  in  Duplin,  Sampson, 
Wayne  and  the  nearby  territory,  whose  chief  purpose  was 
enticing  slaves  from  their  masters  under  the  promise  of 
freedom  and  spiriting  them  away  to  the  far  Southern  States 
and  selling  them.  Chief  among  these  were  the  Jernigans, 
and  chief  among  them  was  the  Bama  Jemigan  above  men- 
tioned. He  had  been  indicted  and  convicted  for  enticing 
away  the  slave  of  one  John  Coor  Pender,  then  sheriff  of 
Wayne  County.  The  story  runs,  that  as  Coor  Pender  was 
on  his  way  to  Court  to  give  evidence  against  Barna  Jemi- 
gan, he  was  waylaid,  shot  and  killed  by  one  of  the  band. 
His  eldest  son,  then  a  lad  of  about  nineteen  years  of  age, 
vowed  to  devote  his  life  to  the  pursuit  and  punishment  of 
the  murderer  of  his  father.  Alone  he  tracked  him  through 
North  Carolina  into  South  Carolina^  through  South  Caro- 
lina into  Georgia,  through  Georgia  into  Florida,  where  at 
last  he  found  him — secure,  as  his  coward's  heart  believed — 
refuged  among  the  Seminole  Indians.  Nothing  daunted, 
young  Coor  Pender  boldly  made  his  way  into  the  Seminole 
country  and,  addressing  their  chief,  demanded  the  assassin 
with  that  plea  so  sacred  and  dear  to  the  heart  of  the  Indian, 
that  blood  alone  can  atone  for  blood.     Bowing  to  the  jus- 
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tice  of  the  demand,  the  Seminoles  surrendered  the  maiii 
whose  name,  I  think,  was  also  Jemigan,  to  young  Coor  Pen- 
der. Binding  his  prisoner,  unaided  he  brought  him  back 
through  the  long  and  wild  journey  and  delivered  him  into 
the  hands  of  justice  in  Wayne,  where  he  was  soon  afterwards 
tried,  convicted  and  hanged. 

No  brilliant  feat  of  the  days  of  chivalry  can  to  my  mind 
surpass  this  courageous  and  devoted  act  of  this  plain  and 
simple  young  North  Carolinian. 

In  December,  1799,  Mr.  Moore  was  called  to  the  seat  upon 
the  Supreme  Bench  of  the  United  States  made  vacant  by  the 
death  of  James  Iredell.  He  first  sat  at  the  August  Term, 
1800,  when,  in  Bos  v.  Tingy,  4  Dallas,  37,  on  the  admiralty 
side  of  the  docket,  he  delivered  the  only  opinion  emanating 
from  him  during  the  four  years  of  his  judicial  life  on  that 
Bench.  This  seems  strange,  and  forces  us  to  inquire  the 
reason  for  this  singular  silence  of  so  able  a  lawyer.  The 
answer  is  found  in  the  pages  of  Dallas  and  Cranch,  and  is 
given  by  Mr.  Carson,  in  his  History  of  the  Supreme  Court 
of  the  United  States,  who  tells  us  that  it  was  owing  to  the 
practice  which  obtained  after  Marshall  came  upon  the 
Bench  of  making  the  Chief  Justice  the  organ  of  the  Court. 
So  strictly  was  this  rule  adhered  to,  that  during  Justice 
Moore's  term  of  office  the  opinion  of  the  Court  was  always 
delivered  through  the  Chief  Justice,  except  in  one  or  two 
instances,  when  he  expressly  declined  to  do  so,  and  then  that 
duty  fell  upon  the  Senior  Justice.  We  must  remember  that 
the  Court  was  then  but  an  infant,  its  docket  exceedingly 
light,  and  it  was  no  great  labor  for  one  Judge  to  write  all 
the  opinions.  There  can  be  no  doubt,  however,  that,  in  the 
solemn  deliberations  of  the  conference  chamber,  Moore's 
opinion  upon  every  question  under  discussion  was  given  in 
clear,  concise  and  logical  argument,  was  listened  to  with 
deference,  and  carried  the  weight  of  his  great  talents  with  it. 
He  remained  upon  the  Bench  about  six  years,  when  his  fail- 
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ing  health  compelled  his  retirement  and  he  resigned  in  1804. 
He  died  on  the  15th  of  October,  1810,  in  the  fifty-fifth  year 
of  his  age,  *'a  loyal,  just  and  upright  gentleman,"  carrying 
with  him  to  the  grave  the  blessed  comfort  of  a  well-spent  life, 
the  affection  of  his  friends,  the  sincere  respect  and  reverence 
of  all  men,  and  the  grateful  appreciation  of  his  native  State. 

JAMES  IREDELL. 

James  Iredell  was  bom  in  the  quaint  and  historic  old 
town  of  Lewes,  Sussex  County,  England,  on  the  5th  October, 
1751.  He  was  the  oldest  child  of  Francis  Iredell,  a  mer- 
chant of  Bristol,  who  had  married  Margaret  McCulloh. 
Through  his  mother  he  was  nearly  related  to  Henry  McCul- 
loh and  his  son  Henry  Eustace  McCulloh,  who  owned 
immense  bodies  of  land  in  North  Carolina  in  the  last  cen- 
tury, and  this  relationship  was  destined  to  have  an  important 
influence  upon  his  after  life.  When  he  was  about  sixteen 
years  of  age,  his  father,  through  misfortune  and  ill  health, 
became  so  reduced  in  estate  that  his  relatives  came  with 
loving  care  to  his  aid.  It  was  but  natural  that  they  should 
seek  to  advance  the  eldest  son,  and  secure  for  him  a  position 
in  which,  in  time,  he  could  be  a  help  and  prop  to  his 
parents  in  their  declining  years.  Through  the  influence  of 
his  relative,  Sir  George  McCartney,  on  the  29th  of  February, 
1768,  Iredell  was  appointed  Comptroller  of  the  Customs  at 
Edenton,  to  which  place  he  came  in  the  latter  part  of  1768. 
And,  as  an  incidental  duty,  the  McCuUohs  put  upon  his 
shoulders  the  supervision  of  their  interests  in  Carolina, 
without  any  suggestion  or  thought  on  their  part  of  recom- 
pense to  him  for  the  labor. 

It  seems  that  in  the  effort  to  secure  this  appointment  for 
him,  his  youth  was  studiously  concealed  in  the  very  reason- 
able fear  that  knowledge  of  it  would  be  death  to  the  hope. 
The  very  suggestion  of  a  lad  of  sixteen  to  be  Comptroller 
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of  His  Majesty's  Customs  would  have  seemed  ridiculous 
even  to  the  careless  Charles.  But  how  shall  we  speak  our 
admiration  of  the  high  spirit,  the  stout  heart,  the  self- 
reliant  courage  of  this  boy,  who,  tenderly  reared  and  care- 
fully nurtured,  in  obedience  to  the  call  of  duty  leaving  all 
that  were  near  and  dear  to  him,  crossed  3,500  miles  and 
more  of  ocean  to  assume  the  unknown  duties  of  a  responsible 
office  in  a  wild  and  new  country,  where  the  red  man  yet 
boasted  himself  the  master  and  the  white  man  barely  clung 
to  the  shore  by  the  tips  of  his  fingers !  But  it  was  duty  that 
called  him,  and  duty  and  filial  love  that  impelled  him  to 
promise  to  send  to  his  parents  all  the  salary  he  should 
receive  from  his  office.  And  it  is  pleasing  to  know  that  this 
promise  was  religiously  kept  and  that  he  faithfully  remitted 
all  his  salary  to  England,  only  reserving  the  scanty  fees  of 
the  office  for  his  maintenance.  And  so  was  the  bov  the 
father  to  the  man. 

Eden  ton  was  then  but  a  village  of  a  few  hundred  inhabi- 
tants, but  in  and  around  it  dwelt  many  gentlemen  of  means, 
of  culture  and  of  learning,  who  were  among  the  first  in  the 
Province  and  destined  to  be  leaders  in  the  coming  move- 
ment which  lost  Great  Britain  her  great  plantations.  Here 
he  met  Harvey,  Hewes,  Jones,  Charlton,  Dawson,  the  John- 
stons and  others,  and  soon  became  their  friend  and  constant 
companion.  Among  them  was  Samuel  Johnston,  of  the 
family  of  "the  gentle  Johnstones  of  Annandale,"  whose  sis- 
ter, Hannah,  Iredell  afterwards  married,  and  whose  exam- 
ple and  influence  more  than  all  else  shaped  his  future  career. 

Soon  after  he  had  become  familiar  with  the  duties  of  his 
office,  Iredell  commenced  the  study  of  law  under  Samuel 
Johnston.  Alternating  his  devotions  between  his  law  books 
and  his  lady  love,  and  equally  diligent  in  his  application  to 
both,  in  two  years  after  his  arrival,  and  while  in  his  nine- 
teenth year,  on  the  14th  of  December,  1770,  he  received  a 
license  from  Governor   Tryon,   with  the  approbation  and 
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recommendation  of  Chief  Justice  Howard — that  "eminent 
vagrant,"  as  Jones  styles  him — ^to  practice  law  in  the 
inferior  courts  of  the  State. 

On  the  26th  of  November,  1771,  he  obtained  a  license 
from  Governor  Martin  to  practice  in  the  Superior  Courts, 
and  became  a  full-fledged  lawyer.  McRee  tells  us  tiiat 
when  he  first  appeared  at  the  bar  "he  had  a  difficulty  to 
encoimter  which  but  few  experience  and  fewer  surmount 
as  he  did.  He  had  a  natural  impediment  in  his  speech 
which  would  have  abashed  and  discouraged  weaker  minds, 
if  possessed  of  but  half  of  his  delicate  sensibility."  But 
even  this  impediment  was  conquered  by  the  stout  courage  of 
his  heart,  and  he  soon  stood  among  his  seniors  as  their  equal. 

In  1771,  the  restless  tide  of  discontent^  stimulated  by  the 
arbitrary  measures  of  the  Crown,  and  swelling  with  the  news 
of  the  Boston  massacre,  was  steadily  rolling  and  spreading 
as  it  went  through  the  Colonies,  and  nowhere  with  more 
resistless  force  than  in  North  Carolina. 

Iredell,  though  yet  scarcely  aware  of  it  himself,  was  already 
in  the  current  and  drifting  toward  the  day  when  he  was  to 
stand  boldly  forth  for  the  cause  of  liberty. 

In  1773,  the  dispute  in  this  State  over  the  Court  Acts, 
which  had  been  rife  for  some  time,  culminated.  The 
Assembly  insisted  upon  the  right  of  attachment  against  for- 
eighn  nonresidents,  and  the  Crown  was  equally  insistent 
against  granting  it.  The  terms  of  the  judges  and  the  life  of 
the  courts  had  expired  by  limitation.  The  Assembly  passed 
new  laws  for  the  creation  and  organization  of  the  courts 
and  tacked  the  attachment  law  to  it.  The  Governor 
refused  his  assent  and  dissolved  the  Assembly,  leaving  the 
Province  without  courts  and  without  laws.  For  some  time 
there  were  only  five  provincial  laws  in  force,  and  the  only 
courts  were  those  held  by  single  justices  of  the  peace.  In 
fact,  the  courts  and  the  supreme  majesty  of  the  law  were 
not  fully  reestablished  in  North  Carolina  until  November, 
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1777.  Crime  went  unpunished,  wrongs  were  unredressed, 
and  person  and  property  alike  were  without  the  security  and 
protection  of  law.  This  condition  of  affairs  was  but  the 
forerunner  of  the  coming  storm  whose  mutterings  were 
already  growing  nearer  and  clearer,  presaging  "the  lean 
famine,  quartering  steel  and  climbing  fire"  that  were  so 
soon  to  desolate  the  land.  On  the  18th  of  July,  1773,  Ire- 
dell married  Hannah  Johnston.  Their  union  was  a  most 
happy  one  in  every  respect.  She  was  a  loving  wife,  a 
prudent  and  faithful  administrator  of  the  domestic  econo- 
mies of  their  householdj  and  a  wise  and  able  friend  and 
counsellor  to  whom  he  ever  brought  the  full  story  of  his  joys 
and  triumphs,  his  sorrows  and  reverses.  The  charming  let- 
ters which  passed  between  them  are  the  highest  evidence  of 
tlieir  loving  devotion  to  each  other,  their  mutual  trust,  con- 
fidence and  respect. 

In  1774,  the  Revolution  was  well  on  in  North  Carolina, 
Harvey,  Johnston,  Harnett,  Hooper  and  others  were  in 
active  correspondence  and  zealously  engaged  in  preparing 
and  shaping  public  sentiment  to  meet  with  ready  courage 
the  approaching  crisis.  Iredell  was  an  active  but  silent 
participator  and  adviser  in  all  tlieir  counsels.  Although 
scarce  twenty-three  years  of  age  he  was  already  in  full 
maturity  of  mind,  of  judgment,  and  of  action.  Springing 
at  a  bound  from  youth  into  the  full  panoply  of  manliood,  he 
stood  and  moved  among  the  foremost  men  of  his  time  as 
their  peer,  and  his  advice  and  opinions,  on  all  questions  of 
public  moment,  were  eagerly  sought  and  deferred  to  by 
them.  William  Hooper,  then  some  thirty-two  years  of  age, 
was  easily  one  of  the  ablest  and  most  prominent  men  in 
Xorth  Carolina  as  a  scholar,  a  lawyer,  a  statesman,  and  a 
patriot.  On  the  26th  April,  1774,  we  find  him  writing  to 
Iredell — "I  am  happy,  my  dear  sir,  that  my  conduct  in 
public  life  has  met  your  approbation.  It  is  a  suffrage  which 
makes  me  vain,  as  it  flows  from  a  man  who  has  wisdom  to 
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distinguish  and  too  much  virtue  to  flatter.  *  *  *  * 
Wliifst  I  was  active  in  contest  you  forged  the  weapons  which 
were  to  give  success  to  the  cause  I  supported,  *  *  * 
With  you  I  anticipate  the  importan  share  which  the  Colo- 
nies must  soon  have  in  regulating  the  political  balance. 
They  are  striding  fast  to  independence,  and  ere  long  will 
build  an  empire  on  the  ruins  of  Great  Britain." 

In  this  short  extract  we  are  forcibly  impressed  with  three 
things:  Hooper's  deferential  appreciation  of  the  approba- 
tion of  Iredell,  his  graceful  recognition  of  the  great  assist- 
ance which  Iredell  was  even  then  rendering  to  the  patriotic 
cause,  and  his  bold  and  early  declaration  for  the  independ- 
nce  of  the  Colonies.  And  yet  Hooper  was  the  man  whom 
that  great  apostle  of  the  people,  Thomas  Jefferson,  a  few 
years  later,  in  the  bitterness  of  envv  and  jealousy,  declared 
to  have  been  the  greatest  Tory  in  Congress.  The  falsity 
of  this  accusation  is  plainly  apparent  to  any  person  who  has 
ever  followed  Hooper's  course  during  these  troubled  times. 
Fortunately  for  him  and  fortunat>elv  for  his  State,  his 
imwaveriiig  devotion  and  loyalty  to  the  cause  of  freedom, 
and  his  unfaltering  determination  to  achieve  independence 
r  at  any  and  everv  cost,  has  been  faithfully  recorded  by  the 
brilliant  and  erratic  Jones  in  his  celebrated  Defence  of 
North  Carolina.  It  is  evident  that  Hooper  was  alluding  in 
this  letter  to  the  project  of  a  Provincial  Congress,  the  first 
of  which  met  in  Xewbern  on  August  25,  1774,  with  John 
Harvey  as  Mo<lerator.  John  Harvey,  William  Hooper, 
Samuel  Johnston,  Jame^  Iredell  and  Willie  Jones  were  the 
five  men  who  projected  and,  more  than  all  others,  accom- 
plished this  assembly  of  the  people. 

The  second  Provincial  Congress  in  North  Carolina  assem- 
bled at  Newborn  on  the  3rd  of  April,  1775,  and,  although 
he  was  not  a  member,  so  fully  was  he  in  sympathy  with  the 
movement  that  Iredell  went  there  to  assist  with  his  council 
and  advice  so  welcome  to  all. 
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The  events  that  followed  are  matters  of  common  knowl- 
edge: Martin's  frothy  proclamation,  the  grim  defiance  of 
Congress,  his  flight  to  Wilmington  and  final  refuge  on  the 
sloop  of  war  Cruiser,  In  November,  1776,  Iredell  was 
appointed  by  the  Congress  one  of  the  commissioners  to  revise 
the  laws  of  the  StAte,  and  it  is  said  that  the  celebrated  Court 
Law  of  1777  was  the  work  of  his  pen.  In  November,  1777, 
the  law  courts  were  reestablished;  and,  on  December  20, 
Samuel  Ashe,  Samuel  Spencer  and  James  Iredell,  were 
elected  the  first  judges  of  the  free  and  independent  State 
of  North  Carolina.  Iredell  was  then  barely  twenty-six 
years  of  age.  He  had  been  warmly  urged  by  his  friends  for 
the  ofRde  of  Attorney  General,  which  it  seems  he  would  have 
preferred,  but  was  defeated  in  that  by  Waightstill  Avery, 
whom  he  was  soon  to  succeed.  In  June,  1778,  he  tendered 
his  resignation  to  Governor  Caswell,  who  received  it  with 
great  reluctance,  saying,  that  he  well  knew  the  place  could 
not  be  supplied  'T)y  a  gentleman  of  equal  abilities  and  incli- 
nation to  serve  the  State  in  the  important  duties  of  that 
office." 

In  January,  1779,  when  the  Assembly  was  about  to 
appoint  Delegates  to  Congress,  it  expressed  through  the 
Speaker  to  Iredell,  who  happened  to  be  present,  its  desire 
to  appoint  him,  but  what  he  called  his  poverty  compelled 
him  to  decline  with  reluctance. 

On  the  8th  of  July,  1779,  Iredell  was  appointed,  by  Gov- 
ernor  Caswell,  Attorney  General  in  place  of  Avery,  who  had 
resigned.  We  have  all  reflected  with  sympathetic  pity 
upon  the  weary  and  toilsome  life  of  that  poor  and  patient 
servant  of  the  Lord,  whom  the  irreverent  were  accustomed  to 
call  tl  e  '^Circuit  Rider,"  and  yet  his  travels  were  but  a  sum- 
mer day's  journey,  compared  to  those  of  the  leading  lawyers 
of  Iredell's  tiaio.  When  the  courts  opened  they  followed 
the  judges,  from  Edenton  to  Hillsboro,  from  Hillsboro  to 
Halifax,  from  Halifax  to  Salisbury,  from  Salisbury  to  Wil- 
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mington  and  from  Wilmington  to  Newborn.  Their  way 
lay  through  the  wilderness,  over  swollen  rivers,  through 
pestilential  Hwamps,  through  rain  and  snow,  hailstorm  and 
sunshine,  their  usual  conveyance,  a  one-seated  gig,  and  their 
lodging  place  as  chance  and  the  fortunes  of  the  road  might 
determine.  1  he  duties  of  his  office  entailed  upon  Iredell  so 
much  arduous  labor  and  brought  with  it  such  small  com- 
pensation that  ill  1782,  when  peace  was  assured  by  the  sur- 
render of  Comwallis,  here  signed  to  become  again  what  he 
called  "^a  private  lawyer."  Cases  and  clients  came  to  him 
rapidly,  and  in  July,  1783,  he  writes  his  brother  that  he 
had  a  share  of  practice  "very  near  equal  to  any  lawyer  in 
the  country." 

In  1786,  following  the  passage  of  the  Confiscation  Acts^ 
the  question  of  the  power  of  the  court  to  declare  void  an  act 
of  the  L^islature  because  in  conflict  with  the  Constitution, 
was  raised  in  this  State  by  some  of  the  bar  and  was  vig- 
orously supported  by  Iredell  in  an  exceedingly  strong  and 
able  pamphlet.  In  this  pamphlet,  which  was  published  in 
the  Newborn  paper  of  August  17,  1786,  Iredell  says:  "It 
will  not  he  denied,  T  suppose,  that  the  Constitution  is  a  law 

m 

of  the  State,  as  well  as  an  act  of  the  Assembly,  with  this 
difference  only,  that  it  is  the  fundamental  law  and  unalter- 
able by  the  Legislature,  which  derives  all  its  powers  from 
j^      *     *     *     *     ^jj  ^Q^  Qf  Assembly  inconsistent  with  the 

Constitution  is  void,  and  can  not  be  obeyed  without  disobey- 
ing the  superior  law  to  which  we  were  previously  and  irre- 
vocably bound." 

In  the  celebrated  case  of  Doc  on  Dent,  of  Bayard  v. 
Singleton,  1  Martin,  41,  at  May  Term,  1787,  in  which  Ire- 
dell, Johnston  and  Davie  were  counsel  for  plaintiff,  and 
Moore  and  Nash  for  defendant,  that  question  was  first  dis- 
cussed and  decided  in  the  courts  of  this  State.  In  reading 
the  report  of  this  case,  one  is  struck  with  the  great  and 
proper  reluctance  of  the  judges  to  approach  the  decision  of 
124—57 
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the  point  so  novel  and  strange.     They  suggested  to  the  liti- 
gants first  one  and  then  another  method  of  comprc«nise  and 
settlement;  but,  driven  to  it  at  last,  they  faced  the  issue  as 
true  men.     Mr.  Haywood,  in  his    argument    in    Mo&re    v, 
Bradley,  2  Havwood,  140,  attributes  the  merit  of  that  opin- 
ion to  Judge  Ashe,  and  says  that  he  illustrated  his  opinion 
by  this  forcible  language:     "As  God  said  to  the  waters,  ^so 
far  shall  ye  go  and  no  further,'  so  said  the  people  to  the 
Legislature."     Afterwards,  when  upon  the  Supreme  Bench 
of  the  United  States,  in  Galder  v.  Bull,  3  Dallas,  386,  and 
again  in  Chisholm  v.    Georgia,    Iredell    took    occasion    to 
declare  in  emphatic  language  his  opinion  to  be,  "If  any  act 
of  Congress  or  of  the  Legislature  of  a  State  violates  those 
constitutional  provisions,  it  is  unquestionably  void;  though 
I  admit,  that,  as  the  authority  to  declare  it  void  is  of  a  deli- 
cate and  awful  nature,  the  Court  will  never  resort  to  that 
authority  but  in  a  clear  and  urgent  case."     This  doctrine, 
so  clearly  and  admirably  stated  in  these  few  and  concise 
words,  is  now  tlie  law  in  every  State  of  this  Union,  and  is 
universally  taken  to  have  been  so  settled  by  the  opinion  of 
Marshall  in  Marbury  v.  Madison,  1  Cranch,  137.     I  can 
not  but  think  it  singular  that,  in  his  opinion  in  this  case, 
Marshall  makes  no  reference  whatever  to  either  of  the  three 
cases  above  mentioned  or  to  the  earlier  cases  in  Khode  Island 
and  Virginia.     The  language  of  Iredell,  in  Colder  v.  Bull, 
is  so  clear  cut  and  logical  that  it  could  not  have  escaped  the 
notice  of  the  Chief  Justice.     In  our  busy  life  we  seldom 
pause  to  reflect  upon  the  far-reaching  results,  the  inestima- 
ble blessings  of  these  decisions.       How  often  in  our  history 
has  Congress  and  Legislature  in  the  mad  lust  of  power  and 
the  wild  riot  of  party  hate,  striving  to  accomplish  imholy 
and  unwholesome  legislation,  been  halted  by  the  stem  man- 
date, "so  far  shall  ye  go  and  no  further."     England's  great- 
est statesman  once  said  "the  poorest  man  may  in  his  cottage 
bid  defiance  to  all  the  force  of  the  Crown — it  may  be  frail. 
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its  roof  may  shake,  the  mnd  may  blow  throiigh  it,  the  storm 
may  enter,  the  rain  may  enter,  but  the  King  of  England 
mav  not  enter ;  all  his  forces  dare  not  cross  the  threshold  of 
the  ruined  tenement."  But  this  vaunted  liberty  of  the 
British  subject  can  hear  no  comparison  to  that  of  the  Amer- 
ican citizen,  who,  dwelling  under  the  shadow  of  the  mighty 
Constitution,  is  secured  by  it  in  the  fullest  enjoyment  of  his 
life,  his  property  and  his  liberty. 

In  the  famous  State  trials  at  Warrenton  in  January,  1787, 
Alfred  Moore  prosecuted  for  the  State  and  Iredell  and 
Davie  defended. 

In  November,  1787,  Mr.  Iredell  was  appointed  by  the 
General  Assembly  a  member  of  the  Council  and  sole  Com- 
missioner to  revise  and  compile  the  acts  of  the  General 
Assemblies  of  the  late  Province  and  present  State  of  North 
Carolina.  This  task  was  faithfully  and  ably  executed  by 
him,  and  the  work,  printed  in  1789,  afterwards  became 
widely  known  and  celebrated  as  "Iredell's  Revisal." 

.  In  17S7,  the  question  of  the  adoption  of  the  new  Federal 
Constitution  was  agitating  the  people.  Iredell  was  one  of 
its  ablest  and  most  energetic  advocates,  and  by  his  labor  and 
eloquence  more  than  anyone  else  contributed  to  its  final  rati- 
fication and  adoption  in  November,  1789.  In  January, 
1788,  he  published  a  long  and  most  admirable  pamphlet  in 
its  support  in  reply  to  the  objections  of  G<3orge  Mason.  He 
was  a  member  of  the  convention  which  met  at  Hillsboro  on 
July  21,  1788,  to  consider  its  adoption.  Alfred  Moore  and 
William  Hooper  were  both  candidates  for  this  convention. 
In  instance  of  the  strong  tie^  of  friendship  which  bound 
these  two  men  together  we  read  that  Moore,  certain  of  his 
election  in  Brunswick,  and  fearing  Iredell's  defeat  in 
Chowan,  urged  Iredell  to  become  a  candidate  from  Bruns- 
wick. Preferring  to  represent  his  own  people,  however, 
he  fortimately  declined  and  was  elected,  while  Moore  and 
Hooper  were  both  defeated.     In  this  convention  Iredell  was 
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the  leader  of  the  Federalists,  and  the  burden  of  the  argu- 
ment for  his  party  was  thrown  upon  his  shoulders.  McRee 
tells  us:  "He  defended,  he  removed  objection,  he  per- 
suaded, he  appealed  to  interest,  and  awakened  into  life  the 
spark  of  national  pride.  His  vigor,  and  the  extent  and 
variety  of  his  attainments,  excited  the  admiration  of  his 
adversaries.  His  words  wore  neither  too  few  nor  too  many, 
but  such  as  were  in  common  use  and  conveved  his  ideas 
clearly  and  distinctly  to  the  simplest  understanding;  his 
style  was  terse  and  condensed;  his  arguments,  direct  and 
solid,  struck  the  mark  with  the  force  of  cannon  balls." 

Though  not  successful  he  was  not  defeated,  for  the  con- 
vention would  neither  reject  or  adopt.  His  fame  had  now 
reached  far  beyond  the  limits  of  his  State,  and  Washington, 
led  to  a  conviction  of  his  great  abilities  by  his  debates  in 
the  convention  and  his  answer  to  Mason's  objections, 
appointed  him  to  the  Supreme  Bench  of  the  United  States  in 
place  of  R.  H.  Harrison,  who  had  declined. 

On  the  10th  of  February,  I7f>0,  Pierce  Butler,  of  the 
Senate,  writes  him:  '*You  have  this  dav  been  nominated 
by  the  President  and  unanimously  appointed  by  the  Senate 
to  the  Supreme  Federal  Bench.  I  congratulate  the  Stat^ 
on  the  appointment,  and  you  on  this  mark  of  their  well- 
merited  opinion  of  you."  That  he  had  won  the  respect  and 
confidence  of  Washington  is  well  known  to  us.  In  a  letter 
of  February  1,  1700,  his  distinguished  brotber-in-law,  Sam- 
uel Johnston,  then  a  member  of  the  lower  house  of  Con- 
gress, tells  him:  ''I  have  just  returned  from  dining  at  the 
President's  with  a  very  respectable  eximpany.  *  *  * 
The  President  enquired  particularly  after  you,  and  spoke 
of  you  in  a  manner  that  gave  me  great  pleasure."  His 
commission  was  dated  February  10,  1790,  and  his  first 
services  were  on  the  circuit,  where  with  Rutledge  he  rode  the 
Southern  Circuit,  then  composed  of  South  Carolina  and 
Georgia,  Xortli  Carolina  not  having  adopted  the-  Constitu- 
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tion  when  the  Judiciary  Act  of  1789  was  passed.  He  first 
took  his  seat  on  the  Supreme  Bench  at  the  August  Term, 
1790,  when,  after  the  reading  of  his  commission  and  the 
admission  of  a  few  counsel,  the  Court  adjourned  from  the 
lack  of  business. 

Let  us  pause  here  for  a  brief  moment  and  think  upon 
the  work  which  was  carved  out  for  the  members  of  that 
Court.  The  questions  that  were  to  arise  before  them  were 
in  the  highest  d(^ree  grave  and  important.  An  entirely 
new  field  of  jurisprudence  was  opened  out  in  which  they 
were  to  find  no  precedents.  The  imique  questions  of  the 
amenability  of  the  States  to  the  process  of  the  Court,  their 
relations  to  the  Federal  Government,  the  limitations  and 
definitions  of  the  powers  of  the  Federal  Courts,  the  inter- 
pretation of  the  Constitution,  the  independence  of  the  Fed- 
eral judiciary  as  a  coordinate  branch  of  government,  the 
obligations  of  the  Treaty  of  Peace,  the  extent  of  the  power 
of  C'Ongress  to  levy  taxes  and  duties,  questions  of  prize,  the 
Confiscation  Acts,  patent  rights,  violations  of  the  embai*go, 
land  laws,  ownership  of  slaves,  citizenship,  and  many  others 
of  like  importance  and  first  impression  were  to  be  raised, 
argued,  and  decided.  And  when  we  reflect  upon  the  magni- 
tude of  their  task  and  of  their  successful  elucidation  of  the 
intricate  judicial  problems  brought  before  them,  we  can  not 
withhold  our  wonder,  our  admiration  and  our  reverent 
respect  for  the  first  judges  of  the  Federal  Supreme  Court. 
Speaking  of  its  first  meeting,  Mr.  Carson  has  eloquently 
said:  "Not  one  of  the  spectators  of  that  hour,  though 
gifted  with  the  eagle  eye  of  prophecy,  could  have  foreseen 
that  out  of  that  modest  assembly  of  gentlemen,  unheard  of 
and  unthought  of  among  the  tribunals  of  the  earth,  a  court 
without  a  docket,  without  a  record,  without  a  writ,  of 
unknown  and  untried  powers,  and  of  undetermined  jurisdic- 
tion, there  would  be  developed  in  the  space  of  a  single  cen- 
tury a  court  of  which  the  ancient  world  could  present  no 


model  and  the  modem  boast  no  parallel;  a  court  whose 
decrees  woven  like  threads  of  gold  into  the  priceless  and 
imperishable  fabric  of  our  constitutional  jurisprudence 
would  bind  in  the  bonds  of  love,  liberty,  and  law,  the  mem- 
bers of  our  great  Republic." 

At  the  February  Teirra,  1793,  the  celebrated  case  of  Ckis- 
holm  V.  Georgia,  an  action  of  assumpsit,  came  up  before  the 
Court.  This  ease  was  instituted  at  the  August  Term,  1792, 
of  the  Supreme  Court,  which,  under  the  Judiciary  Act,  had 
original  jurisdiction  in  such  cases,  in  virtue  of  Article  3, 
Section  2,  of  the  Federal  Constitution.  At  that  term  the 
Attorney  General  moved  that  notice  issue  to  the  State  of 
Georgia  to  ent^r  an  appearance,  or  show  cause  why  judg- 
ment should  not  be  entered  and  a  writ  of  inquiry  awarded. 
The  Court,  "in  order  to  give  the  State  time  for  deliberation" 
and  I  apprehend,  themselves  opportunity  for  study  and  care- 
ful thought,  postponed  the  consideration  of  the  motion  to  the 
next  term,  when  it  was  argued  by  Randolph,  the  Attorney 
General,  alone,  counsel  for  Georgia  filing  a  written  protest 
against  the  jurisdiction  and  declining  to  argue  the  question. 

The  point  in  the  case  was,  whether  a  State  waa  amenable 
to  the  jurisdiction  of  the  Court  at  the  suit  of  a  citizen  of 
another  State.  The  first  case,  I  believe,  in  which  one  of  the 
States  was  sued  in  the  courts  of  another  State  by  a  citizen, 
was  instituted  at  the  September  Term,  1781,  of  the  Court 
of  Common  Pleas  at  Philadelphia  by  one  Nathan  against 
the  State  of  Virginia,  and  in  it  au  attachment  was  issued 
and  levied  on  a  lot  of  clothing  belonging  to  the  State,  The 
Virginia  delegates  in  Congress,  indignant  at  this  affront, 
and  protesting  it  to  he  a  violation  of  the  law  of  nations, 
appealed  to  the  Supreme  Executive  Council  of  Pennsylva- 
nia, which  arbitrarily  ordered  the  sheriff  to  release  the  goods. 

In  Chisholm's  case,  the  court  upheld  the  jurisdiction.  Jay, 
Blair,  Wilson,  and  Gushing,  delivering  opinions.  Iredell 
dissented  in  quite  a  long  argument,  in  which,  voicing  the 
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sentiment  of  the  Federalists,  and  true  not  only  to  the  tenets 
of  that  party  but  to  the  profound  convicions  of  his  mind,  he 
denied  the  jurisdiction.  His  opinion  is  a  memorable  one, 
and  in  my  humble  judgment,  for  clear  and  lucid  reasoning, 
cold  logic,  strong  argument  and  high  statesmanship,  was  far 
superior  to  that  of  any  of  his  colleagues.  In  it  he  virtually 
enunciated  the  doctrine  that  later  on  became  so  famous  and 
prominent  in  the  disputes  and  differences  between  the  North 
and  South  under  the  name  of  "States  Rights"  or  the  "Sover- 
eignty of  the  States."  Marshall,  the  great  expounder  of  the 
Constitution  and  the  greatest  jurist  America  ever  produced, 
had  boldly  declared  it  in  the  Virginia  Convention  of  June, 
1788.  The  decision  of  the  Court  created  a  storm  of  excite- 
ment and  discussion  throughout  the  States.  Two  days  after 
it  was  promulgated,  the  Eleventh  Amendment  to  the  Con- 
stitution, which  declared  that  the  jurisdiction  of  the 
Supreme  Court  should  not  extend  to  suits  against  a  State 
by  citizens  of  another  State  or  subjects  of  a  foreign  State, 
was  proposed  in  Congress,  and  afterwards  passed  by  it,  and 
adopted  and  ratified  by  all  the  States. 

It  was  the  custom  at  that  time  for  all  of  the  judges  to 
deliver  opinions  in  the  important  cases,  and  we  find  the 
volumes  of  Dallas  enriched  by  the  profound  and  exhaustive 
arguments  of  Iredell,  notably  in  Colder  v.  Bull,  Penhcdlow 
V,  Doane,  Hylton  v.  United  States,  Ware  v.  Hylton,  and 
Talbot  V.  Johnson. 

Always  independent  .in  thought  and  action,  he  never 
failed  to  dissent  when  the  reasonings  of  his  mind  led  him 
to  differ  with  the  majority  of  his  brothers  on  the  Bench, 
or  to  express  his  views,  when  agreeing  with  them  upon 
the  general  result,  he  arrived  at  the  same  conclusions  by  a 
different  road.  But  in  all  cases  so  strong,  clear  and  logical, 
were  his  opinions,  that  they  always  compelled  attention  and 
respect,  even  when  they  failed  to  persuade.     Unquestion- 


ably  he  was  the  ablest  constitutional  lawyer  upon  that  Bench 
until  the  advent  of  Marshall,  and  in  all  other  respects,  Uie 
equal  of  Justice  Wilson.  While  his  labors  upon  the 
Supreme  Beuch  were  but  light,  those  of  the  circuit  were 
arduous  and  exhausting — his  circuit  at  one  time  compelling 
him  to  travel  1,800  miles.  He  was  a  laborious  and  indefat- 
igable student  and  writer,  and  while  upon  the  Supreme 
Bench  occupied  his  leisure  moments  in  writing  treatises,  Uie 
publication  of  which  were  probably  prevented  by  his 
untimely  death.  Among  hie  manuscripts  were  found  "A 
Treatise  on  Evidence,"  an  "Essay  on  Pleading,"  and  a 
paper  on  "The  Doctrine  of  the  Laws  of  England  Concerning 
Real  Property  in  Use  or  in  Foroe  in  North  Carolina,"  the 
two  latter  of  which  were  unfinished. 

I  can  not  pass  on  without  some  slight  mention  of  the 
correspondence  of  Iredell  and  the  vast  wealth  of  history 
bequeathed  to  us  by  it.  To  us  the  great  wonder  is,  how 
the  chief  men  of  that  day  found  the  time  to  devote  to  social 
correspondence,  but  men  then,  like  men  now,  were  always 
eager  and  striving  for  the  news;  and,  in  the  lack  of  newB- 
papers,  it  was  disseminated  and  carried  from  one  to  another 
and  passed  on  and  on  through  the  Colonies  by  means  of  let- 
ters. The  man  of  that  day  who  was  no  letterwriter  lived 
outside  of  the  history  of  the  times  and  heard  no  news.  Ire- 
dell's letters  were  models,  and  numbering,  as  he  did,  among 
his  correspondents  the  chiefest  men  of  the  day,  band  down 
to  us  living  pictures  of  the  leading  characters  and  stirring 
events  of  his  life. 

In  the  summer  of  1799,  his  honorable  life  was  nearly 
spent  The  severe  labors  of  the  circuit  and  the  climatic 
influences  of  the  sickly  region  in  which  he  lived  and  trav- 
eled had  undermined  his  constitution  and  his  health  gave 
way.  He  was  unable  to  attend  August  Term  of  the  Court, 
and,  slowly  failing,  at  last  died  at  Edenton  on  the  SOtli 


APPENDIX.  905 


October,  1799,  in  the  noon  of  life  and  the  zenith  of  his  glory. 

The  daily  walk  and  life  of  Iredell  from  the  boy  of  sev- 
enteen to  the  statesman  and  jurist  of  forty-eight,  so  vividly 
pictured  to  us  by  McRee,  reads  like  an  epic  poem.  The 
immature  lad  of  seventeen,  torn  by  stress  of  fortune  from 
a  gentle  home  and  transplanted  in  a  strange  and  wild  land 
—springing  in  a  day  into  the  maturity  of  manhood— rising 
abruptly  into  the  full  radiance  of  public  life — called  in 
rapid  succession  from  one  high  office  to  another,  until  he  had 
exhausted  all  and  filling  all  with  equal  roimdness  until  at 
the  last  weary  and  worn,  he  sinks  into  rest  followed  by  the 
love  and  respect  of  all. 

In  reviewing  his  life,  I  am  at  a  loss  which  most  to 
admire,  his  gentle  dignity,  his  amiable  disposition,  his  inde- 
pendence of  thought  and  action,  his  sturdy  self-reliance,  his 
equipoise  of  mind,  his  high  character,  or  his  splendid  abili- 
ties. Throughout  the  whole  period  of  the  Revolution,  when 
North  Carolina  was  in  her  most  perilous  strait,  there  is 
scarce  a  page  of  hw  history  upon  which  the  name  of  Iredell 
is  not  written. 

I  can  not  close  this  sketch  without  acknowledging  in  some 
slight  way  my  obligation,  for  all  there  may  be  of  interest  in 
it,  to  the  biographer  of  Iredell.  I  knew  Mr.  McRee  well 
when  I  was  a  youth  and  when  I  ca»me  to  the  bar  enjoyed 
the  privilege  of  his  friendship— a  landmark  upon  my  way 
in  life  upon  which  I  shall  ever  look  back  with  pleasant 
reco:loctions.  He  brought  to  his  work  the  loving  devotion 
and  reverence  of  a  kinsman,  a  brilliant  and  discriminating 
intellect,  an  untiring  zeal  and  interest  and  the  facile  pen  of 
a  polished  scholar.  Disdaining  the  arts  of  rhetoric,  his  style 
is  clear  and  concise,  ever  striving  for  facts  and  preserving 
truth  at  the  expense  of  sentiment  and  popular  opinion. 
Happy  was  Iredell  in  his  biographer  and  fortunate  the  State 
of  North  Carolina  in  such  a  son.      His  book  is  the  greatest 
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and  moBt  valuable  contribution  to  the  social  history  of  the 
State  that  has  been  or  ever  will  be  written,  and  also  to  its 
political  history  unless  we  except  the  recent  Colonial  and 
State  Records.  By  his  work  let  him  be  remembered  and 
his  name  handed  down  from  one  generation  to  another  as 
one  who  did  his  State  great  service.  No  more  enduring 
niomvjnent,  no  more  glorious  epitaph  could  he  have  than  the 
grateful  and  affectionate  remembrance  of  his  countrymen, 
whicli  he  deserves  in  the  most  eminent  degree. 

There  is  a  close  and  striking  parallel  between  the  lives 
of  Moore  and  Iredell.  Their  way  through  life  was  ever 
upward.  Together  they  trod  with  equal  step  the  lofty 
paths  of  fame,  and,  attaining  the  highest  offices  in  the  State, 
in  the  lino  of  their  profession,  at  last  reached  the  most 
exalted  station  which  the  aspiring  lawyer  can  hope  to  touch. 
Both  were  Ju«lges,  and  Attorneys  General  of  the  State,  and 
both  were  Justices  of  the  Supreme  Court  of  the  United 
States. 

"^Vlien  Iredell  resigned  the  office  of  Attorney  General 
Moore  succeeded  him  and  later  on  was  appointed  to  the  seat 
upon  the  Supreme  Bench  of  the  United  States  made  vacant 
by  his  death.  North  Carolina,  in  grateful  and  affectionate 
remembrance  of  her  two  sons,  named  one  of  her  counties 
Moore  and  another  Iredell.  Federalists  in  politics  and 
alike  in  thought  upon  the  great  issues  of  the  day,  attracted 
to  each  other  by  the  same  high  and  noble  traits  of  mind  and 
character  which  both  possessed  in  an  eminent  degree,  they 
became  warm  friends  early  in  their  acquaintance  and  so 
remained  during  life.  At  the  bar  they  ever  disdained  the 
small  arts  of  the  pettifogger  and  upon  the  bench,  blind- 
folded they  ever  held  the  scales  of  justice  with  an  even  hand, 
treating  with  equal  impartiality  the  rich  and  the  poor,  the 
guilty  and  the  innocent. 

May  the  example  of  their  useful  lives,  their  spotless  integ- 
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rity  and  their  distinguished  services  inspire  coming  genera- 
tions to  emulate  them  and  follow  in  the  lofty  paths  they 
walked  through  life. 


(( 


And  History  shall  cherish  them. 

Among  those  choicest  spirits  who,  holding  their 

consciences  unmixed  with  blame, 
Have  been  in  all  conjectures  true  to  themselves, 
Their  Country  and  their  God." 


ACCEPTANCE    BY    CHIEF    JUSTICE    FAIBCLOTH. 

Replying,  on  behalf  of  the  Court,  Chief  Justice  Faib- 
CLOTH  said:  This  Court  accepts  the  portraits  of  Judges 
Iredell  and  Moore,  and  tenders  its  thanks  to  the  donors. 
Their  lives  and  characters  have  been  so  well  portrayed  by 
Mr.  Davis  that  the  Court  will  not  attempt  to  add  anything 
thereto.  They  not  only  rendered  service  to  their  own  State, 
but  their  services  are  recorded  in  the  records  of  the  Supreme 
Court  of  the  United  States  and  will  remain  a  monument 
to  their  credit  through  the  coming  ages. 

We  appreciate  and  commend  the  laudable  work  of  the 
Society  of  Sons  of  the  Revolution,  which  has  presented 
these  portraits.  We  receive  them  with  pleasure  and  the 
Clerk  of  this  Court  will  cause  them  to  be  suspended  in  an 
appropriate  place  in  thi3  hall. 
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ACTS  of  General  Aseembly: 

Connor  Act  of  1885,  ch.  147/  426. 

Nonpreference  Act  of  1896,  ch.  466,  897. 

Fellow  Servant  Act  of  1897,  ch.  56  (Private  Acts),  222. 

AGBNGY,  facts  being  undisputed,  is  matter  of  law.  Dotody  v.  Tele- 
graph Co.,  522. 

AGRICULTURE,  Board  of,  subject  to  Legislative  appointment. 
Cunningham  v.  Sprinkle,  638. 

AMBIGUITY,  latent,  as  to  trustee  or  cestui  que  trust,  explainable 
by  evidence.    Keith  v.  Scales,  497. 

AMENDMENT,  Power  of,  inherent  and  by  Statute  in  the  Courts. 
Swain  V.  Burden,  16. 

APPEAL,  is  docketed  in  Supreme  Court  where  transcript  is  received 
by  the  Clerk.    Brafford  v.  Reed,  345. 
By  State,  limited  by  The  Code,  Sec.  1237.    State  v.  Davidson, 
839. 

ASSAULT— Criminal—Simple : 

Indictment  containing  two  counts,  one  for  criminal  and  the 

the  other  for  simple  assault.    A  general  verdict  of  guilty 

applies  to  both. 
But  where  there  is  no  evidence  to  sustain  the  first  count,  a 

general  verdict  of  guilty  is  improper,  and  a  judgment  in 

excess  of  the  punishment  for  simple  assault  will  not  be 

sustained.      State  v.  Bight,  845. 

ASSIGNMENT — Intent — Badges  of  fraud — honest  preference  per- 
missible.   Royster  v.  Stallings,  55. 

Schedule  supported  by  valid  preferences,  invalid  preferences 
eliminated.    Hall  v.  Cottingham,  402. 

Failure  to  duly  file  schedule  invalidates.  Brown  v.  NimocJcs, 
417. 

Essential  requisites  of  preferences  stated.  /&. 

Preferences  insufficiently  stated  to  be  eliminated.  Act  of  1893, 
ch.  453,  IJ>. 
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ATTACHMENT,  under  nonpreference.  Act  of  1895.  True  issue. 
Slingluft  v.  Halh  397. 

will  not  lie  for  property  in  hands  of  officer  under  process — 
claimants  may  resort  to  claim  and  delivery.  Mitchell  v. 
SimSf  411. 

8Uu8  of  debt  is  where  debtor  resides.    Balk  v.  Harris,  467. 

In  garnishment,  there  must  be  jurisdiction  of  thing  gar- 
nished,   lb, 

ATTORNEY,  agent  of  client.  Ratification  of  his  act  ChrUtian  v, 
I'arborough,  72. 

Civility  of,  to  a  juror,  not  ground  of  exception.  Mitchell  v. 
Corpening,  472. 

Representing  two  parties,  to  settle  with  both  fairly.  Mark- 
ham  17.  McCown,  163. 

of  Administrator  is  his  attorney,  not  that  of  the  estate — ^no 
debt  of  the  estate  can  be  created  after  death  of  owner. 
Lindsay  v.  Darden,  307. 

BANK  being  in  liquidation,  supposed  pro  rata  share  in  its  assets  not 
available  as  a  set-off,  legal  or  equitable,  to  a  note  due  the 
Bank  by  a  stockholder.    Bank  v,  Riggins^  534. 

Stock  pledged  as  collateral  must  be  released  before  being 
entitled  to  participate  in  its  assets.    lb, 

may  apply  general  deposits  to  payment  of  debt  due  in  same 
right.    Hodgen  v.  Bank,  540. 

Rule  applicable  to  deposits  of  firm,  or  surviving  partner;  but 
not  where  the  debt  is  individual,  and  the  deposits  belong 
to  the  firm,  or  where  the  deposits  are  individual  and  the 
debt  is  of  the  firm.    lb. 

BANK  CASHIER  should  require  actual  payment  of  notes  due. 
Bank  V.  Wilson,  561. 

BASTARDY — On  trial  of  an  issue  of  paternity  whatever  tends  to 
prove  or  disprove  the  affirmative  of  the  issue  is  com- 
petent evidence.    State  v.  Warren,  807. 

BOARD  OF  AGRICULTURE — Legislature  may  add  additional  mem- 
bers to  the  old  Board.    Cunningham  v.  Sprinkle,  638. 

BOARD  of  Internal  Improvement — Legislature  may  not  displace  the 
members  of  the  old  Board.    Bryan  v.  Patrick,  651. 

BOUNDARY— Proceeding  to  establish— Title  not  In  issue.     Williams 
V.  Hughes,  3. 
Under  Act  of   1893,   ch.   22.    Injunction   inapplicable   in   a 
special   proceeding   to   establish   lines.    Wilson   v.   Alle- 
ghany Co.,  7. 
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BURDEN  of  proof  rests  upon  the  party  who  has  peculiar  knowledge 
of  the  fact  to  be  proved.    Mitchell  v.  Railroad,  236. 

CHARITABLE  uses  upheld  in  devise  if  sufficiently  definite  and  not 
forbidden  by  public  policy.    Keith  v.  Scales,  497. 

CLAIM  AND  DELIVERY— Restrictions  on  plaintiff.  The  Code, 
Section  322.    Mitchell  v.  Sims,  411. 

Defendant  may  not  obstruct  execution.    II). 

Third  parties  may  resort  to  this  remedy,  but  not  to  attach- 
ment against  goods  under  process.    Ih. 

CODE,  commended.  It  is  not  necessary  to  recur  to  the  fine-spun 
distinctions  of  special  pleading,  happily  swept  away,  in 
order  to  discern  a  wrong,  or  to  apply  the  remedy — the 
common  sense  system,  now  in  use,  will  suffice  for  both. 
Pierce  v.  Railroad  Co.,  83. 

CODE,  The Sec.  62 811 
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CODE,  The 


Sec.  590  82,644,  649 

603 363 

607(1) 668 

621 368 

623  207 

783 887,  838 

744 837,  838 

747 837 

748  838 

892  846 

965  725 

987 846 

1025  816 

1027 797 

1187 843,  844 

1287 845 

1245 432 

1246(5)  616 

1246(1) 264 

1256 616 

1271  77 

1327 425 

1370 113.  115 

1446 449 

1545  64 

16.^8 652.  658,  668,  669,  670.  678 

1781 344 

1782.... 344 

1783 344 

1796 ..  344 

1814 30 

1816 30 

1826  612,613,614,  615 

1900 41 

2062 806 

2065 806.  806 

2079 17,  18 
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2180 
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CONDUCTOR  is   required   on   R. 
Means  v.  Railroad^  574 

CONSTITUTION,  Article  I      Sec. 
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they  cut  ditches  through  a  watershed  &nd  conduct  w&ter 
to  a  vjatercourEe,  inaufflcient  to  carry  It  off,  whereby  the 
water  is  flooded  upon  the  land  ot  another.  Hocutt  v. 
Railroad  Co..  2H. 

DEED,    witli     repui;naiit     clauses — fii-!it     prf vails,    uliter     in     nilk. 
Blackwell  v.  BlacktceU,  269. 
Probate  ot,  aud  private    examination    valid    though    taken 
bfforc   nD   offiror    relative    i.t  the    partie.s.     McAllister    v. 
Purcell.  262. 

DEMURRER— motion  to  dlemisa  under  Act  1897,  ch.  109,  substan- 
tially demurrer  to  the  evidence.     Roscoe  v.  Lumber  Co., 


uhen  sale  permissible,  when 

Where   there   la   a   devtae   for   life   with    remainder   over   to 

pcraons  r.ot  in  eaae.  the  life  tenant  etlll  living,  the  Court 

la'i  not  order  a  sale,  because  there  can  be  no  one  before 

the  Court  to  represent  the  Interest  ot  the  remaindermen.    Yancey's 

It  is  otherni'-e.  when  all  tbe  remaindermen  living  are  before 
the  Court — they  represent  a  class,  and  whea  the  gift  Is 
general,  wiiii  no  element  of  aurvlvorehip  in  it,  those  after- 
wards born  are  concluded  by  the  action  of  the  Court  Upon 
those  of  thp  same  class  then  before  It — and  the  purchaser 
gets  a  good  title,     irvin  v.  Clark,  93  N.  C,  437.     7b. 

for  charitable  uses,  when  upheld.     The  Code,  Section   23*2. 
Keilh  V.  Scales.  197. 
DOWER— possession  by  heir  or  assignee  of  husband  not  adverse  to 
widow. 

In  a  proceeding  for  dower,  when  the  defendant  claims  under 
the  husband,  as  heir  or  assignee,  the  estate  passes  subject 
to  the  incumbrance  of  Qower  right — Inchoate  during  cov- 
erture and  consummate  at  Its  close.  The  possession  Is 
not  adverse  to  the  widow,  and  the  statute  does  not  run 
against    her.     Brown    v.   MoH»ey.   292. 

This  doctrine  does  not  obtain  when  the  defendant  does  not 
claim  under  the  husband,  but  adversely  to  him  by  para- 
mount title.  The  husband's  title  may  be  barred,  and  the 
right  of  dower,  being  but  a  continuation  of  the  husband's 
estate,  n;ay  become  barred  also. 

DRUNKENNESS,  voluntary  no  excuse  for  crime. 

Voluntary  drunkenness  la  never  an  excuae  For  the  commla- 
slon  of  a  crime.     State  v.  Kale.  816. 
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DRUNKENNESS— Continued. 

If  oile  charged  with  murder  has  premeditated  and  deliber- 
ately formed  the  intention  to  kill,  and  did  kill  the 
deceased,  when  drunk,  the  offence  is  not  reduced  to  mur- 
der in  the  second  degree,    lb. 

Of  course,  the  killing  and  its  manner,  the  intent,  intoxication, 
how  it  comes  about,  and  for  what  purpose  drunkenness 
takes  place,  and  the  like,  are  questions  for  the  Jury  under 
the  Court's  instructions  as  to  the  law  applicable  thereto. 
lb. 

EMPLOYER  and  Employee — reasonable  care,  that  of  the  prudent 
man,  required  of  both.    Leak  v.  Railroad,  455. 

EQUITY — notice  of.  subjects  to  the  equity,  which  follows  the  law 

in  transfers,  in  order  of  date.     Wittkowsky  v.  Oidney,  437. 

will  relorm   and   correct  errors  of  fact,    but    not    of    law 

usually.     Banking  Co.,  v.  Morehead,  622. 
rules  governing  equitable  interference  same  now  as  formerly, 
when  courts  were  separate.    lb. 

ESTOPPEL  to  be  pleaded,  to  be  available.  Bear  v.  Commissioners, 
204. 

EVIDENCE — Demurrer  to,  under  Act  1897,  ch.  109.  Roscoe  v.  Lum- 
ber Co.,  42. 

As  to  wills.  Code,  Section  590,  not  applicable — governed  by 
Section  2147. 

Section  590  would  not  seem  to  apply  to  wills,  which  are  gov- 
erned by  Section  214t  of  The  Code,  affecting  the  interest 
of  devisees  and  legatees  when  attesting  witnesses  thereto. 
Cox  V.  Lumber  Co.,  78. 

of  executor  competent.    lb. 

of  declaration  accompanying  an  act  competent.  Means  v. 
Railroad,  574. 

of  what  a  person  would  have  done,  if  requested,  incompe- 
tent,   lb. 

EVIDENCE,  parol,  competent  to  supply  lost  record. 

Independent  of  the  statute  relating  to  burnt  and  lost  records 
(The  Code,  chapter  8,  passed  in  aid  of  the  common  law), 
it  is  competent  to  prove  by  parol  evidence  the  existence 
of  a  destroyed  record.  Mobley  v.  Watts,  98  N.  C,  284. 
Cox  V.  Lumber  Co.,  78. 

The  existence  of  a  will,  its  probate  and  registration,  where 
destroyed  by  fire,  and  also  the  contents  of  the  will  and 
qualification  of  the  executor,  may  all  be  established  by 
parol  evidence.    lb. 
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EVIDENCE,  parol— COKTINUED. 

How  construed  by  the  Court,  when  the  questioir  is  whether 
there  is  sufficient  evidence  of  negligence  to  go  to  the  jury. 
Dunn  V.  Railroad  Co,,  252. 

conflicting  evidence,  for  the  jury.    Bank  v.  Nimocks,  352. 

EVIDENCE  of  husband's  declaration,  while  in  possession  of  per- 
sonal property,  as  to  wife's  right  thereto  competent 
against  one  claiming  under  him.    Mitchell  v.  Sims,  411. 

is  established,  when  admitted  by  parties  or  proved  by  the 
Record.    Lehman  v.  Tise,  443. 

conflict  of  evidence  occurring,  business  methods  and  usages 
are  admissible  as  corroborative  testimony.  Harrison  v. 
Halh  626. 

of  one  interested  in  result  of  suit,  though  not  a  party,  incom- 
petent under  Section  590,  of  The  Code.  Fertilizer  Co.,  v. 
Rippy.  643. 

in  bastardy  case,  807. 

in  F.  &  A.  case,  811. 

in  false  pretence  case,  814. 

EXCEPTION,  ^'Broadside''  defined  and  disapproved.  A  ''broadside" 
exception,  one  which  fails  to  specify  alleged  errors  in  a 
Judge's  charge,  can  not  be  considered;  it  is  against  the 
established  practice  of  the  Court  and  the  enactment  of 
The  Code,  Section  550.  Pierce  v.  Railroad,  83. 
what  is  not  a  ''broadside"  exception.  Where  an  exception 
presents  only  one  proposition  of  law  applicable  to  the 
whole  charge,  it  is  not  obnoxious  to  the  ground  of  being 
a  "broadside  exception."  State  v.  Webster,  121  N.  C, 
587.     State  v.  Fulford,  798. 

EXCLUSIVE  privileges  inhibited  by  the  Constitution,  Art  I,  Section 
7.    Motley  v.  Finishing  Co.,  232. 

FAYETTEVILLE,  city  of,  is  the  successor  of  the  town  of  Fayette- 
ville  and  liable  for  its  debts.    Broadfoot  v.  Fayetteville, 

478. 

FALSE  PRETENCE— Indictment  for,  under  The  Code,  Section  1037, 
must  be  founded  on  a  false  representation  of  an  existing 
fact.  State  v.  Whidhee,  796. 
A  false  promise,  to  be  performed  in  future,  will  not  sustain 
an  indictment  under  The  Code,  Section  1025.  State  v. 
Knott,  814. 


HIGHWAY  ROBuERY.  In  an  Indictment  for  highway  robbery,  the 
words  "at  a.nd  near  a  certain  hlgbway,"  etc.,  are  suffi- 
ciently descjlptlve  ot  the  locality,  and  it  the  robbery  waa 
committed  at  a  point  flfty  or  seventy-five  yards  from  the 
county  road  and  in  plain  view  of  the  road  running  parallel 
to  the  railroad.  It  ie  sufBclently  located.  State  v.  VicAoI- 
»on,  S20. 

HOMBSTEADBH  to  he  joined  by  his  wife  In  conveyance— Const 
Art.  X,  Section  8.     Wittkotcskv  v.  Otdnej/,  «7. 

HUSBAND  and  wife — wife  may  be  agent  ot  husband  expressly,  or 
implied.  Where  credit  was  extended  to  the  hueband,  ad 
appeared  from  the  dealings,  although  charge  made  to 
wife,  he  remains  responsible.    Sibley  v.  Oilmer,  631. 

INJUNCTION,  not  applicable  to  simple  trespass,  capable  of  money 

compensation.    Sharpe  v.  Loane,  1. 
Inapplicable    to    processional    proceeding.     WiUon    v.    Atle- 

ghanv  Co.,  7. 
not  permissible,  where  no  Irreparable  damage  Is  threatened. 

Puryear  v.  Saaford.  276. 


INSURANCE— Premium  drafts  to  be  presented  and  enUtled  to 
grace,  if  on  sight    Burma  v.  Iniurance  Co.,  9. 

Premium  recoverable  when.    lb. 

Premium  returnable  when.     lb 

Knowledge  of  the  fraud  by  the  agent  In  such  case  Is  not  con- 
structive notice  to  the  principal — nor  does  the  receipt  of 
the  premium  amount  to  a  waiver  In  the  atisence  of  actual 
notice.  The  premium,  however,  should  be  returned. 
SpHnkle  v.  Indemnity  Co.,  405. 

Contract  for,  not  complete  until  terms  are  settled  and  agreed 
on.     Roaa  v.  Insuronce  'o.,  303. 

INSURANCE  AGENTS— Fidelity  required. 

False  representation  knowingly  Inserted  In  a  policy  by  the 

agent  and  signed  by  the  insured,  vitiates  policy.    Sprinkle 

v.  Life  IJideTrmit]/  Co.,  40B. 
Knowledge  by  agent  of  his  own  fraud  is  not  constructive  notice, 

nor  waiver  by  principal,  without  actual  notice.    Jb 

INSURANCE  COMPANY,  foreign— must  obtain  license— auee  by 
comity — and  so  does  its  receiver  when  It  is  Insolvent 
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INSURANCE  COMPANY,  foreign— Continued. 

A  foreign  fire  insurance  company  must  take  out  license  and 
comply  with  the  requirempnts  of  Section  8062  of  The  Code 
before  doing  business  in  this  State — otherwise,  it  can  not 
maintain  an  action  for  any  assessment  or  other  liability 
arising  under  the  policy.  Sucli  action  is  demurrable. 
Insurance  Co.  v.  Edwards  d  Broughton,  116. 

When  such  foreign  corporation  has  complied  with  our  laws, 
our  courts  are  open  to  it  for  the  enforcement  of  its  rights 
and  should  it  become  insolvent  and  pass  into  the  hands 
of  a  receiver — he,  by  comity,  will  be  allowed  to  sue  here 
to  enforce  the  liability  of  a  policy  holder.    Ih. 

INSURANCE  POLICY— Possession  of  policy,  at  death,  presumptive 
of  ownership.    Kendrick  v.  Life  Insurance  Co.,  315. 
Receipt  of  premium  estops  when.    lb. 

Construction  favorable  to  insured.    lb. 

Instructions  to  agents  evidence  against  company.    lb. 

issues  covering  tne  case  sufficient.    lb. 

INSTRUCTIONS,  special  need  not  be  given  literally,  if  given  fully 
and  fairly.    Mitchell  v.  Corpening,  472. 

ISSUES — No  evidence,  no  issue.    Royster  v.  Stallings,  55. 

Conflicting  findings,  remedy  for,  is  to  set  aside  the  verdict. 
Temple  v.  Insurance,  66. 

INTERNAL  Improvement  Board: 

The  Act  10  Feb.,  1899,  repealing  The  Code,  Section  38,  did  not 
validate  the  removal  of  the  old  Board  during  the  contin- 
uance of  their  term,  nor  vacate  appointments  made  under 
their  authority.    Bryan  v.  Patrick,  651. 

JUDICIAL  SALE — A  purchaser,  who  gets  a  good  title  is  not  con- 
cerned in  the  disposition  of  the  funds,  to  be  made  by  the 
Courts,  but  must  comply  with  his  bid.  Wilkinson  v. 
Brinn,  723. 

JUDGE'S  CHARGE — Correctly  given,  but  expressions  afterwards 
used  calculated  to  mislead — is  subject  to  exception. 
Bragaw  v.  Supreme  Lodge,  154. 
While  the  object  of  the  Judge's  charge  is  to  state  the  law, 
and  to  assist  the  Jury  in  applying  the  facts,  as  found  by 
them,  to  the  law — the  manner  in  which  this  is  to  be  done 
must  be  left,  to  a  very  great  extent,  to  the  good  sense  and 

sound  Judgment  of  the  trial  Judge. — State  v.  Boyle,  104  N.  C,  800, 
doubted.    State  v.  Beard,  811. 

JUDGE  duty  of — ^province  of  the  Jury  In  the  trial  of  an  indictment. 
The  Code,  Section  413.    State  v.  Fulford,  798. 
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JUDGE  not  required  to  lay  down  a  proposition  of  law  when  there  is 
no  evidence  to  sustain  it.     State  v.  Lucas,  825. 

JUDGMENT — motion  for,  non  obstante  veredicto,  must  proceed  from 

plaintiff.     Christian  v.  Yarborough,  72. 
Notice  and  motion  to  set  aside  must  be  based  on  merits,  and 

before  rights  of  innocent  third  parties  intervene.    LeDuo 

V.  Blocomb,  347. 
Parties,  when  brought  in,  must  take  notice.    lb, 
within  the  control  of  the  Court  during  the  term.    CulbretK 

V.  Smith,  289. 
must  not  contravene  the  case  stated  in  complaint.    lb, 

JURISDICTION  of  Justice  to  enforce  payment  of  money  equitably 
due.  Markham  v.  McCown,  163. 
of  Superior  Court  w^here  the  contention  is  bona  fide,  in  mat- 
ter .of  contract,  for  more  than  $200,  although  the  verdict 
is  for  less.    Horner  School  v.  Wescott,  518. 

JURY  to  determine  where  there  is  conflict  of  evidence.  Bank  v. 
Nimocks,  352. 

KEEPER  of  the  Capital  is  a  legislative  officer,  subject  to  legislative 
appointment.    Cherry  v.  Burns,  761. 

LABORER'S  LIEN — ^At  common  law,  continued  possession  neces- 
sary. 
By  statute,  the  labor  bestowed  must  be  for  the  betterment  of 
the  property.     Tedder  v.  Railroad  Co.,  342. 

LANDLORD  AND  T£:NANT— Summary  ejectment.  Justice  Jurisdic- 
tion. 

The  Jurisdiction  of  a  Justice  of  the  Peace  in  actions  for 
possession  of  land  is  statutory,  and  is  limited  to  landlord 
.  and  tenant ;  where  title,  legal  or  equitable,  is  involved,  the 
Jurisdiction  is  ousted.    McDonald  v.  Ingram,  272. 

The  mere  plea  of  ownership  will  not  oust  the  Jurisdiction; 
the  trial  will  proceed  until  it  is  apparent  from  the  evi- 
dence that  the  question  of 'title  is  involved.    lb. 

The  only  question  in  this  proceeding  for  trial  is:  Was  the 
defendant  the  tenant  of  plaintiff,  and  does  she  hold  over 
after  the  expiration  of  the  tenancy?    lb. 

A  mere  offer  to  sell  back  ac  cost — one-third  cash  and  balance 
on  time,  not  accepted — does  not  constitute  an  equitable 
relation  between  the  parties.    lb. 
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LARCENY — Indictment  and  trial — duty  of  the  Judge — province  of 
the  jury: 

On  the  trial  of  an  indictment — e  grege,  for  larceny — it  is  the 
duty  of  the  Judge,  while  leaving  the  weight  of  the  evi- 
dence to  be  determined  by  the  jury,  to  declare  and  explain 
the  principles  of  law  and  the  essential  constituents  of  the 
ofPence  charged.  The  Code,  Section  413.  State  t?.  Ful- 
ford,  798. 

Second  offence: 

Where  the  indictment  for  larceny  charges  the  value  of  the 
property  stolen  to  be  less  than  |20,  or  the  jury  should  so 
find,  the  imprisonment  for  the  first  offence  can  not  exceed 
one  year  in  the  penitentiary  or  common  jail,  unless  the 
larceny  is  from  the  person,  or  from  a  dwelling,  by  break- 
ing and  entering  in  the  dajrtime.  Acts  1895,  chapter  285 
State  V,  Davidson,  839. 

When  a  second  conviction  is  punished  with  other  or  greater 
punishment  than  for  a  first  conviction,  the  first  conviction 
shall  be  charged  as  required  in  The  Code,  Section  1187,  so 
as  to  be  passed  on  by  the  jury.    Ih. 

Where  the  sentence  imposed  is  plainly  within  the  discretion 
of  the  Judge,  he  may  properly  have  taken  into  considera- 
tion the  fact  that  it  was  not  the  first  offence.    Ih. 

LATENT  AMBIGUITY  as  to  cestui  que  trust  or  as  to  trustee  may 
be  explained  by  eviuence.    Keith  v.  Scales,  497. 

LIEN,  statutory,  requires  a  debt  to  rest  on.  There  can  be  no 
statutory  lien  without  a  debt  for  the  lien  to  rest  upon. 
Weathers  v.  Borders,  610. 

MANDAMUS,  two-fold  in  its  nature — partaking  of  the  character  of 
an  action  and  of  an  execution.  Bear  v.  Commissioners, 
204. 

When  against  County  Commissioners,  its  requisite.    Ih. 

School  orders  not  enforceable  tnus  although  in  judgment 
against  the  County.    Ih. 

MARRIAGE  LICENSB—Duty  of  Register  under  Section  1816,  of 
The   Code.     Agent   v.   Willis,    29. 

MARRIAGE  SETTLEMENT — life  estate — remainder  when  and 
where  to  vest.    Harris  v.  Russell,  547. 

MARRIED  WOMEN,  capacity  of  to  make  contracts,  affected  by  The 
Code,  Section  1826,  unless  free  traders.  Weathers  v. 
Borders,  610. 


MENTAL  ANGUlSH--Doctrine   of,   450.   522.   528. 

MORTGAGE — demtind  before  suit  aot  necesaary  lo  case  ot  chattel 
M.,  unless  stipulated  for— nor  where  it  would  be  obvlouslr 
futile,     itoorc  v.  Hurtt.  21. 

MORTGAGP' — wliere  condition  is  broken,  JudgmeDt  tor  foreclosure 

may  be  demanded.     Oore  v.  Davis.  234. 
the  judgment  should  ascertain  the  debt     /6. 
Note  secured  by  mortgage,  with  forfeiture  upon  noapayment 

of  principal  or  Interest  becomes  wholly  due  upon  default 

In  payment  of  eitber.    lb. 

MUNICIPAL  authorities— powers  of- restraints  on.  Stratford  v. 
Greensboro,  127. 

Liability  of.  in  regard  to  public  streets. 

The  duly  arid  power  of  the  municipal  authorities,  under  Sec- 
tions 3S*)2  and  380S  of  The  Code,  to  prevent  and  abate 
nuisances  and  obstructions  In  the  public  streets,  are 
ample  and  complete;  and  tbey  may  be  held  liable  to  tbe 
party  injured  In  consequence  ot  their  dereliction.  Dillon 
u.  Ralexgti,  184. 

corporation — debts  due  from,  survive  the  repeal  ot  tbeir 
charter  and  revive  upon  renewal.  Broadfoot  v.  Fayette- 
ville,  478. 

of  City  of  Fayetteville  liable  tor  debts  ot  Town  of  Fayette- 
vllle,  and  subject  to  mandamus  tor  the  enforcement,  leg- 
islation to  the  contrary  Invalid.    lb. 

MURDER  in  first  degree  not  reduced  to  second  degree  by  voluntary 
drunkenness.  The  killing  with  all  attendant  circum- 
stances to  be  considered  by  the  jury  under  Instruction 
from  the  Court.  State  v.  Kale.  816. 
Indictment,  conduct  of  tbe  trial,  examination  ot  witnees, 
province  of  the  Judge — ^verdlct.  flrst  or  second  degree- 
right  of  the  Solicitor — duty  ot  the  Clerk.  State  e.  Luctu, 
S25. 
at  common  law,  and  under  the  statute  ot  1893,  chapter  8S. 
State  V.  lth]/ne.  847. 

NEGLIQICNCE  and  contributory  negligence  questions  tor  the  jury, 
when  evidence  Is  conflicting,  under  proper  Instructions 

Parks  V.  Railway  Co..  136. 

NEGLIGENCE,  CONTRIBUTORY— not  to  be  considered  on  motion 
to  nonsuit,  being  in  nature  of  In  confession  and  avoidance. 
Evidence  to  be  considered  In  light  most  favorable  for  plain- 
tiff.   Cogdell  v.  Railroad  Co.,  302. 
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NONSUIT,  judgment  of,  how  reviewed.    Howell  v.  Railroad,  24. 

NOTARY  PUBLIC,  their  fees.  Cider  and  Vinegar  Co.  v.  Carroll, 
555. 

NOTE,  with  accommodation  endorser  and  collateral  security.     Sur- 
render of  collateral  discharges  the  endorser  pro  tanto. 
Bank  v.  Nimocks,  352. 
of  administrator  or  executor  binds  personally.    Banking  Co. 
V.  Morehead,  622. 

NOTICE — service  of  by  mail,  when  allowable,  will  be  presumed, 
when  enclosed  in  a  letter,  properly  addressed,  with  postage 
paid  and  deposited  in  postoffice.  Bragato  v.  Supreme 
Lodge,  154. 

of  equity  subjects  to  the  equity,  which  follows  the  law  in 
transfers,  in  order  of  date.     Wittkowsky  v.  Gidney,  437. 

Anything  calculated  to  excite  attention  and  stimulate  inquiry 
will  affect  a  party  with  notice  of  what  the  inquiry  fol- 
lowed up  would  have  disclosed.      Ih. 

OFFICES — Constitution  offices  must  be  filled  in  the  mode  designated 
in  the  Constitution.     Cherry  v.  Burns,  761. 
Legislative  offices  may  be  filled  by  legislative  appointment. 

/&. 
Keeper  of  the  Capitol  is  a  legislative  office,  subject  to  legis- 
lative appointment.    7&. 

OWELTY  due  from  infant  parties,  in  partition  proceedings  not  col- 
lectible by  sale,  until  they  are  of  age.  Powell  v.  Weath- 
ington,  40. 

PARENTS,  right  of,  to  advise  their  children  in  matrimonial  disa- 
greements in  good  faith  and  without  malice.  Brown  v. 
Brown,  19. 

PARTIES — The  assured  a  necessary  party  in  action  on  policy. 
Proctor  V.  Insurance  Co,,  265. 

Amendment  making  necessary  parties,  discretionary  with  the 
Court,  on  return  of  the  case  from  Supreme  Court.    Ih, 

Misjoinder  to  be  demurred  to,  else  waived.  Hocutt  v.  Rail- 
road Co.,  214. 

To  notice  orders  and  judgments  in  the  cause.  LeDuc  v. 
Slocoml),  347. 

PENAL  STATUTE— "Or"  not  to  be  construed  "and"  so  as  to  make  it 
more  penal.     Hiate  v.  Lucas,  825. 

0 

PARTIAL  intestacy  not  presumed,  where  there  is  a  will.  Cox  v. 
Lumber  Co.,  78. 


PARTITION  of  land.  Owelt;  is  a  charge  in  rem  not  ooUeotfble  b; 
sale  oC  Infant's  share  during  minority.  Poteetl  v.  Weath- 
ington.  40. 

PARTNER  not  competent,  under  Tbe  Code,  Section  690,  to  prove 
the  deceased  was  a  member  of  tbe  firm,  in  an  action 
against  tbe  Arm,  upon  a  Arm  note.  Fertilixer  Co.  v.  Rippy, 


PARTNERSHIP  m 
Hodgin  i 

PASSENGER  In  hack,  not  responsible  for  negligence  of  driver. 
Crampton  v.  Ivie  Bros..  £91, 

PEDDLER— what  not,  167. 

PBNITENTIARY,  Superintendent  of,  a  public  office.     Day's  case, 

362. 

PETITION  to  rehear — cautiously  considered— stare  decisis.  Cape- 
hart  V.  Burrits,  48. 

new  facta  and  new  phases  of  the  law  to  be  stated.  Korneoay 
V.  Morris.  424. 

requisite  of  Gift. 

POSSESSION  of  one  tenant  In  common  is  that  of  all  unless  ezclu- 
Blve  (or  20  years— and  the  rule  applies  to  asBignee  of  one 
tenant  in  common  of  the  entire  interest.  Roscoe  v.  Lum- 
ber Co..  42. 

PRACTICE — Question  of  fact,  on  appeal  for  Clerk  triable  by  tbe 

Judge.    Beckwith  ex  parte.     111. 
Demurrer  overruled,  answer  due  same  term,  unless  time  Is 

extended.     Gore  v.   Davis,   234. 
When  appellate  court  is  equally  divided  the  Judgment  stands 

as  a  decision,  not  as  a  precedent.    Bank  v.  Bttrtington, 

251. 

In  case  of  reference,  the  Court  retains  the  cause  aoA  may 
set  aside  the  report,  and  try  the  case  under  The  Code, 
Sections  422.  423.     Cummings  v.  Swepson,  579. 

An  appellant  to  Supreme  Court,  who  la  not  guilty  of  lachee, 
will  be  entitled  to  a  certiorari  upon  bis  filing  all  the  tran- 
script available.    Ji'oruiood  v.  Pratt,  745. 

Opening  and  conclusion.  One  of  several  defendants  having 
introduced  testimony,  give  the  opening  and  conclusion  to 
the  State.     State  v.  Robinson,  801. 

Solicitors  examine  the  State  witnesses  at  their  discretion. 
State  V.  Lucas.  825. 
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PROBATE  and  private  examination,  valid  though  taken  before  an 
officer  relative  of  parties.    McAUister  v.  PurcelL  262. 

PROCESSIONING  proceedings  under  The  Code,  Chapter  48,  vol.  1. 
Superseded  by    Act    1893,    Chapter    22.        Williama    v. 
Hughes,  3 
Injunction  inapplicable  to.    Wilson  v.  Alleghany  Co.,  7. 

PROHIBITED  obstructions  permitted  to  remain  in  public  streets 
subject  the  public  authorities  to  liability.  Dillon  v. 
Raleigh,  184. 

PROMISSORY  NOTE— Sureties  bound.    Bank  v.  Hunt,  171. 
Surety  released.    Bank  v.  Nimocks,  352. 
Execution  being  admitted,  payment  is  matter  of  proof  by 
the  maker.    Bank  v.  Wilson,  561. 

PROOF — Burden  of,  on  party  with  peculiar  knowledge.  Mitch^l  v. 
Railroad,  236. 

PROXIMATE  cause,  definition  of;  when  attended  by  natural  and 
probable  consequences.    Dillon  v.  Raleigh,  184. 

PUBLIC   streets — plaintift   to   show   defects   and    dangers   causing 
injury;  also  notice  thereof,  express  or  implied.    Jones  v. 
Greensboro,  310. 
Town  Commissioners  responsible  for  condition  of,  871. 

PUBLIC  OFFICE,  an  agency  of  the  State. 

may  be  abolished  if  a  legislative  office. 

incumbent  in,  may  not  be  ousted  by  a  mere  transfer  of  his 
duties. 

Superintendent  of  State  prison  is  a  public  officer.       Day's 
Case,  362. 

Act  26  January,  1899,  ch.  24,  conflicts  with  Constitution,  Art. 
I,  Section  17.    lb. 

The  Governor  appoints,  not  merely  nominates  to  fill  vacan- 
cies,   lb, 
• 

PUBLIC  OFFICE— Definition,  term,    duties    and    rights    of    legal 
incumbent.      Bryan  v.  Patrick,  651. 
Where  a  public  office  is  not  abolished  the  legal  incumbent 
may  not  be  legislated  out  of  It.    Wilson  v.  Jordan,  683. 

PUBLIC  OFFICERS,  as  a  general  rule,  are  indictable  for  neglect 
of  duty — such  is  the  responsibility  of  Town  Commis- 
sioners in  reference  to  condition  of  public  streets.  State 
V.  Dickson,  871. 
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PUBLIC  PRINTING— Contract  for  the  Public  Printing  Incomplete 
until  reduced  to  writing  and  executed,  under  Act  24  Jan- 
uary, 1899. 

RAILROADS — Only  permanent  damages  occasioned  by  construction 
recoverable  since  Act  1895,  ch.  224 — Limitation  5  years. 
Ridley  v.  Railroctdj  34. 

Company  liable  for  lessee's  negligence;  also,  for  injury  occa- 
sioned by  employee,  while  on  duty,  whether  through  negli- 
gence, or  malice,  although  party  injured  is  a  trespasser. 
Pierce  v.  Railroad  Co.,  83. 

What  constitutes  relation  of  carrier  and  passenger;  their 
waiting  rooms  not  lodging  places;  may  make  reasonable 
regulations  as  to  passengers.  Phillips  v.  Railway  Co,, 
123. 

RAILROADS  to  furnish  safe  modern  appliances,  such  as  automatic 
couplers,  for  use  of  employees;  it  is  negligence  per  se  not 
to  do  so.     Troxter  v.  Railway  Co.,  189. 

Injury  by  lire — ^spark  arresters  required.  Moore  v.  Rail- 
road Co.,  338. 

Responsible  for  defects  in  "a  foreign  car'*  used  by  them; 
reasonable  care  to  be  exercised  by  employer  and  employee. 
Leak  v.  Railroad,  455. 

When  required  to  have  conductor,  the  want  of  one,  when 
necessary  is  negligence.    Means  v.  Railroad,  574. 

RECORDS,  burned  or  lost  may  be  supplied  by  parol  evidence — 
independently  of  statute,  Code,  Chapter  8.  Cox  v.  Lumr 
ber  Co.,  78. 

REFERENCE — Judge  may  set  aside  a  reference  and  report  and  try 
the  case  himseltCummings  v.  Swepson,  579. 
His  jurisdiction,  discretion,  and  power  over  the  case  still 
continues.     The  Code,  Sections  422  and  423.    16. 

ROADS — Obstructing  neighborhood  road  to  church  when  indictable. 
State  V.Lucas,  804. 

SET-OFF,  when  allowable,  b^O. 

SCHOOL  ORDERS— how  payable,  204. 

SCHOOL  RATES— Special  contract  controls  catalogue  prices. 
Horner  School  v.  Wescott,  518. 

STATE  PRISON  Superintendent,  a  public  officer.  The  place  of 
Superintendent  of  the  State  Prison,  with  its  attendant 
duties,  is  a  public  office,  not  created  by  the  Constitution 
but  by  a  statute.     Day's  case,  362. 
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STATUTE  of  Limitations—Five  years  under  Act  1895,  Chapter  224, 
for  permanent  damages  to  land  by  railroad.  Ridley  v. 
Railroad.  34. 

STATUTE  of  Limitations,  inapplicable  to  mutual  accounts.  Stan- 
cell  V.  Burgwyn,  69. 

To  be  pleaded — but  not  in  possessory  title.  Insurance  Com- 
pany V.  Edwards  &  Broughton,  116. 

Starts  with  cause  of  action,  and  not  before.  Hocutt  v.  Rail- 
road, 214. 

Does  not  run  against  the  widow  in  favor  of  heir  or  assignee 
of  husband.    Brown  v.  Morisey,  292. 

on  coupons,  same  as  on  the  bonds,  both  specialties.  Broad- 
foot  V.  Fayetteville,  478. 

STATUTES  passed  in  pari  inateria  are  to  be  construed  together  and 
considered  as  one  Act,  and  as  explanatory  of  each  other. 
Wilson  t\  Jordan,  683. 

SUMMONS — Service  of,  how  made,  how  waived,  how  returned — 
questions  for  the  Court — defendant  after  service,  bound  to 
know  its  purport.     Williamson  v.  Cocke,  585. 

TAX  SALE — Assignee  of  certificate  of  sale  for  taxes  held  by  the 
county  is  in  effect  a  mortgagee  with  right  of  foreclosure 
Wilcox  V.  LeacK  123  N.  C,  74.     Collins  v,  Pettitt,  726. 
Affirmed,  738. 
Reaffirmed,  741. 
Reiterated,  743. 

'i  AXATION — ^Right  of,  to  be  exercised  for  public  good,  and  not  for 

private  or  corporate  gain  merely.    Hutton  v.  We6&,  749. 

may  be  exercised  for  benefit  of  navigation,  but  duties  can  not 

be  imposed  upon  the  commerce  of  such  waters  as  the 

Catawba  and  Johns  rivers  for  local  purposes.    Ih. 

TAX  valuation  of  land  incompetent  evidence — aliter  as  to  personal 
property,  which  is  rated  by  the  owner  himself.  Ridley  v. 
Railroad,  37. 

TAXES  require  no  preference  in  assignment.  Hall  v.  Cottingham, 
402. 

TAX  title,  purchased  after  redemption  by  owner,  invalid.  Merri- 
mon  V.  Lyman,  434. 

TELEGRAM  need  not  disclose  relationship  of  parties  in  a  case  of 
"mental  anguish."    Cashion  v.  Telegraph  Co.,  459. 
failure  to  deliver,  a  breach  of  public  duty  as  well  as  of 
a  private  contract.    Ih, 

124—59 
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TENANCY  in  common — ^possession  of  one,  possession  of  all. 

Ouster  by  one  not  presumed  under  20  years  exclusive  pos- 
session. 

Conveyance  of  entire  interest  by  one  not  effective  to  destroy 
the  tenancy  in  common.    Roacoe  v.  Lumber  Co.,  42. 

Not  constituted  by  joint  occupancy,  where  title  is  only  in  one 
of  the  family.     Straughan  v.  Tysor,  229. 

TELEGRAPH  companies  responsible  for  negligence  of  operator  in 
charge,  day  or  night    Dowdy  v.  Telegraph  Co.,  522. 
bound,   whether  name  of   transmitter    is    disclosed   or    not. 
Landie  v.  Telegraph,  Co.,  528. 

TESTATOR  not  presumed  to  die  intestate  of  any  part  of  his  estate. 
Cox  V.  Lumber  Co.,  78. 

TITLE  of  land  of  intestate  vests  immediately  in  his  heirs.  Harris 
V.  Russell,  547. 

« 

TORT-FEASOR  selling  personal  property,  true  owner  may  waive  the 
tort,  ratify  the  sale,  and  sue  for  the  price.     White  v.  Boyd, 
\  177. 

TOBACCO,  warehouseman — who  is  not  one.    lb. 

TRESPASS — Capable  of  compensation  in  damages,  will  not  be 
enjoined.    Bharpe  v.  Loane,  1. 

TRESPASSERS,  and  all  who  participate,  sanction  and  take  benefit 
knowingly  are  responsible  for  injury  to  real  estate. 
Stevens  v.  Smathers,  571. 

TRUST  estates  usually  governed  by  same  rules  and  limitations  appli- 
cable to  legal  estates.  Equitas  sequitur  legem.  Johnson 
V.  Blake,  106. 

TRUSTEES  may  be  supplied  by  the  Court,  but  cestui  que  trust  must 
be  identified  by  evidence.    Latent  ambiguity  as  to  either 

explainable  by  evidence.    Keith  v.  Scales,  497. 

» 

WARRANTY— When  property  present.    Manufacturing  Co.  v.  Gray, 
322. 
when  not  present.    lb. 
Breach — Remedy — Measure  of  damages.    lb. 

WAREHOUSEMAN  answerable  to  the  general  law  for  negligence. 
Motley  V.  Jfurnishing  Co.,  232. 

WATER  COURSES  not  to  be  diverted  to  another's  Injury  by  Indi- 
viduals or  corporations.    Hocutt  v.  Railroad  Co.,  214. 
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WILLS,  of  non  residents,  how  probated.    Roscoe  v.  Lumber  Co.,  42. 
Devise  during  life  or  widowhood,  with  remainder  over  after 

death,  how  construed.    Beddard  v.  Harrington,  51. 
containing    devise     with     words     merely     recommendatory 

imposed  no  trust  or  charge  upon  the  land.    Perdue  v. 

Perdue,  161. 
devising  land  to  chilaren,  will  include  posthumous  children, 

if  so  intended.     Clark  v.  Benton,  197. 
Posthumous  children  affected  by  contingency  applicable  to 
those  in  esse.    Clark  v.  Benton,  200. 
Partial   intestacy   not  presumed   to    be    intended.     Cox    v. 

Lumber  Co.,  78. 
In  an  issue  of  devisavit  vel  non,  weakness  t)f  mind  from  pro- 
tracted illness  not  identical  with  insanity.    Mitchell  v. 

Corpening,  472. 

WITNESSES.     Two  allowable  for  each  fact,  where  issue  is  complex. 
Beckwith,  ex  parte.  111. 
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